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EE RAT A: 

Missouri  v.  Kansas  Gas  Go.,  265  U.  S.  298,  on  p.  308,  third  line 
from  bottom,  write  “  thing  ”  in  place  of  “  theory.” 

Great  Lakes.  Dredge  Co.-  v.  Kierejewski,  261  U.  S.  479,  was  an 
action  at  law  removed  on  diverse  citizenship  to  the  District  Court, 
where  an  amendment  to  the  complaint  setting  up  an  additional  cause 
of  action  under  §  33  of  the  Seamen’s  Act,  of  June  5,  1920,  C.  250,  41' 
Stat.  1007,  was  allowed;  The  question  whether  that  court  had 
jurisdiction  of  the  case  notwithstanding  .the  state  workmen’s  com¬ 
pensation  law  purporting  to  vest  exclusive  jurisdiction  of  such  claims 
in  a  commission,  came  up  on  a  direct  writ  of  error  (Jud.  Code  §  2381 
to  a  judgment  for  damages  based  on  a  verdict.  See  280  Fed.  125. 
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1  For  allotment  of  the  Chief  Justice  and  Associate  Justices  among 

the  several  circuits,  see  p.  ix,  post.  \ 

2  Mr.  Justice  McKenna  retired  January  5,  1925,  under  the  pro¬ 
visions  of  Jud.  Code,  §  260. 

hi 


^  o  r:A  -1  fk 


. 


’ 

■  '  u  '  '  '  ■  '  i  ■  :  V  «1  '/l  i 

■ 

. 

. . - 

»  ,  M  •  H"  ■’  •  -  *• 

'('i 


BETIBEMENT  OF  MB.  JUSTICE  McKENNA 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Monday,  January  5,  1925. 

Present:  The  Chief  Justice,  Mr.  Justice  Mc¬ 
Kenna,  Mr.  Justice  Van  Deyanter,  Mr.  Justice 
McReynolds,  Mr.  Justice  Brandeis,  Mr.  Justice 
Sutherland,  Mr.  Justice  Butler  and  Mr.  Justice 
Sanford. 

The  Chief  Justice  said: 

“  Gentlemen  of  the  Bar:  Mr.  Justice  McKenna 
has  announced  to  us,  his  colleagues  of  the  Court,  his  pur¬ 
pose  to  retire  from  the  bench.  He  has  presented  his  resig¬ 
nation  to  the  President,  who  has  accepted  it.  As  his 
associates  we  have  expressed  our  feelings  toward  him  in 
a  personal  letter  which  I  shall  now  read.” 

January  5,  1925. 

Dear  Brother  McKenna:  Your  active  membership 
in  this  court  is  ending  after  27  years.  The  affectionate 
and  charming  intimacy  of  that  relation  is  known  only  to 
those  who  have  enjoyed  it.  Few  have  been  permitted  to 
share  it  as  long  as  you  have.  Happy  are  you  with  such 
a  retrospect  of  love,  confidence,  and  usefulness. 

What  an  extended  and  varied  experience  you  have  had ! 
Going  with  youn  parents  to  California  at  the  age  of  12, 
you  settled  in  the  Golden  State  a  little  more  than  five 
years  after  the  arrival  of  the  Forty-niners.  Your  youth 
and  young  manhood  were  spent  in  the  atmosphere  of  that 
community’s  irrepressible  enthusiasm  and  inspiring  con¬ 
fidence  in  its  great  future. 
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Admitted  to  the  bar  in  1865,  twice  district  attorney  of 
your  home  county,  for  two  years  its  representative  in 
your  State  legislature,  your  upward  steps  carried  you  to 
the.  National  House  of  Representatives,  where  during 
four  Congresses  you  served  with  distinction.  Put  to  the 
test  in  one  of  your  electoral  campaigns,  you  declined  to 
yield,  your  convictions  of  what  you  deemed  sound  mone¬ 
tary  principles,  and  in  the  face  of  overwhelming  adverse 
local  sentiment,  you  carried  again  your  congressional 
district.  You  attached  your  colleagues  in  the  House  to 
you  by  your  proved  character  and  won  the  admiration 
and  trust  of  the  two  great  rival  Republican  leaders  of 
that  day. 

Against  your  inclination,  President  Harrison  induced 
you  to  become  a  Federal  circuit  judge,  and  to  begin  your 
experience  on  the  bench  with  the  birth  of  a  tribunal 
which  has  since  done  much  to  expedite  the  administration 
of  national  justice — The  Circuit  Court  of  Appeals.  Five 
years  you,  had  served  ; there  when  your  former  congres¬ 
sional  colleague,  William  McKinley,  called  you  to  his' 
Cabinet  as  Attorney  General.  Then  he  appointed  you 
a  Justice  of  this  court. 

For  more  than  a  quarter  century  you  have  borne  the 
burden  of  intense  judicial  labor.  More  than  half  that 
time  you  have  been  the  senior  Associate  Justice. ,  Your 
opinions,  found  in  96  volumes  of  our  reports,  170  to  266, 
number  633.  In  them  you  depart  from  conventional 
wording  and  adopt  a  distinctive  style  of  your  own,  readily 
recognized  by  one  familiar  with  the  reports.  It  is  charac¬ 
terized  by  clearness  and  force,  with  a  grace  of  touch  and 
aptness  of  phrase  that  stimulates  the  reader’s  interest. 
An  examination  of  that  array  of  judgments  in  cases, 
many  of  them  of  primary  public  importance,  reveals  how 
much  of  your  trained  mental  energy,  long  experience  with 
men  and  affairs,  judicial  and  ethical  spirit,  and  love  of 
country  have  been  poured  into  them, 

Your  pride  in  the  court,  its  high  traditions,  and  its 
courage  has  made  deep  impression  on  us  who  have  en- 
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joyed  the  benefit  of  your  greater  experience,  example, 
and  esprit  de  corps.  Your  fraternal  nature,  your  loyalty 
toward  each  of  us,  your  tenderness  in  times  of  strain  and 
stress,  endear  you  to  us  and  make  us  feel  deeply  sensible 
of  our  loss. 

May  you  have  many  years  of  happy  and  well-earned 
leisure,  sweetened  by  thoughts  of  the  affection  and  high 
regard  of  your  associates,  and  still  more  by  the  knowledge 
of  the  good  you  have  wrought  in  your  great  and  honor¬ 
able  career.  Farewell! 

Affectionately  yours, 

William  H.-  Taft. 

Oliver  Wendell  Holmes. 

Willis  Van  Devanter. 

James  C.  McReynolds. 

Louis  D.  Brandeis. 

George  Sutherland. 

Pierce  Butler. 

Edward  T.  Sanford. 

Mr.  Justice  McKenna. 

In  response  to  these  farewell  words,  Mr.  Justice 
McKenna  read  the  following: 

January  5,  1925. 

My  Dear  Chief  Justice  and  My  Dear  Brethren  :  I 
thank  you  for  your  expressions  of  esteem.  I  accept  and 
appreciate  even  their  praise  as  impelled  by  personal 
friendship  and  as  a  mark  of  it.  They  mitigate  the 
regret — indeed,  sorrow — that  I  feel  in  separating  from 
the  work  of  a  tribunal  so  necessary  to  the  existence  of 
a  constitutional  government — a  work,  whose  guiding  and 
prompting  considerations  regarded,  it  has  so  adequately 
performed,  and,  it  is  assured  prediction,  will  continue  to 
perform. 

Added  to  this  sorrow  I  shall  have  the  more  intimate 
personal  one  of  a  separation  from  the  companionship  of 
you,  my  dear  Chief  and  Brethren.  Here,  again,  is  the 
mitigation  that  .1  shall  carry  to  my  retirement,  as  you  so 
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feelingly  remind  me, — abiding  reminiscences  of  that 
companionship,  of  the  honor  it  conferred,  of  the  pleasure 
it  gave.  And  to  it  will  be  added  the  recollection  of  the 
association  with  the  eminent  men  who  preceded  you  in 
the  constitution  of  the  court  and  its  work.  May  I  say 
in  some  emphasis  of  my  service  that  it  was  under  three 
Chief  Justices — Chief  Justice  Fuller,  Chief  Justice  White, 
and  you,  my  dear  Chief,  which  is  yet  in  instance,  though 
soon  to  become  a  memory. 

I  conclude,  assured  by  your  words  of  regard,  that  while 
our  official  relations  are  this  day  severed,  our  personal 
ones,  their  pleasure  and  honor  to  me,  will  be  continued. 

With  these  words  of  good-bye  go  my  sincere  and  affec¬ 
tionate  regards. 


Joseph  McKenna. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1922.1 

Order  of  Allotment  of  Justices. 

It  is  ordered,  That  the  following  allotment  be  made 
of  the  Chief  Justice  and  Associate  Justices  of  this  Court 
among  the  circuits,  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided,  and  that  such  allotment 
be  entered  of  record,,  viz : 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Asso¬ 
ciate  Justice. 

For  the  Second  Circuit,  Louis  D.  Brandeis,  Associate 
Justice. 

For  the  Third  Circuit,  Pierce  Butler,  Associate 
Justice. 

For  the  Fourth  Circuit,  William  H.  Taft,  Chief 
Justice. 

For  the  Fifth  Circuit,  Edward  T.  Sanford,  Associate 
Justice. 

For  the  Sixth  Circuit,  James  C.  McReynolds,  Asso¬ 
ciate  Justice. 

For  the  Seventh  Circuit,  George  Sutherland,  Asso¬ 
ciate  Justice. 

For  the  Eighth  Circuit,  Willis  Van  Devanter,  Asso¬ 
ciate  Justice. 

For  the  Ninth  Circuit,  Joseph  McKenna,  Associate 
Justice. 

February  19,  1923. 

1  For  next  previous  allotment,  see  260  U.  S.,  p.  xiv. 


IX 


■  ■  >.?.  ■/•••  . . 1 !  ..  ,-v  >'  •  . . 

.  i\  ,,  ijuV:'-  ft  iv:  ,  -  .  "  !'■'  ■  *  .■ 

-•  iA  Au  IS; ’ Tl  ■  '  ■ 


TABLE  OF  CASES  REPORTED. 


Page. 

Adamson,  Black  Rock  Power  Co.  v . .  . . .  592,  630 

Advance  Oil  Co.,  Franklin  Trust  Co.  v ........... .  631 

A.  Engelhard  &  Sons  Co.  v.  Mackenzie . .  131 

Aetna  Casualty  &  Surety  Co.,  Alexander  Lumber 

Co.  v . . . . .  628 

Aetna  Life  Ins.  Co.  v.  Dunken . . . . .  389 

Air- Way  Electric  Appliance  Corporation  v.  Day, 

Treasurer . . . . . . .  71 

Alaska  Elec.  Light  Co.  v.  Juneau . . .  601 

Alexander  Lumber  Co.  v.  Aetna  Casualty  &  Surety 

Co... . .628 

Alliance  Coal  Co.  v.  Pennsylvania . . .  5$8 

American  Cone  &  Wafer  Co.,  Denaro  i> ........... .  614 

American  Express  Co.  v.  United  States . . . 608 

American  Fruit  Growers,  St.  Louis,  B.  &  M.  Ry.  v. .  611 

American  Surety  Co.  v.  O’Shea. . .  639 

Appelbaum,  Wagner  v. . . 684 

Apple,  Coleman  v . . . .  •  •  619 

Arkansas  v.  St.  Louis,  San  Francisco  Ry . .  602 

Armour  &  Co.  v.  Fort.  Morgan  S.  S.  Go. . . .  59/ 

Arndstein,  McCarthy  v. . 34 

Ash  Co.  v.  Reclamation  Board. .  589 

Ashley  v.  Eby. . . . . . . . . .  •  •  631 

Atlantic  Paper  &  Pulp  Co.,  Lawrence  v. . . . .  606 

Atlantic  Ref.  Co.  v.  Merritt  &  Chapman  Co. .  621 

Atlantic  Ref.  Co.  v.  Pilots’  Assn. . . ^ .  621 

Atlas  Land  Co.,  Hendriks  v. . . . •  .  620 

Australia  v.  McLean. . 638 

Avent  v.  United  States  . . . . . . .  127 

Ayllon  y  Ojeda,  B.  Fernandez  &  Bros,  v . . . .  144 


XI 


XII 


TABLE  OF  CASES  REPORTED. 


Page. 

Babcock,  Miller  v .  641 

Bailey  v.  Walters .  635 

Baird  Rubber  &  Trading  Co.  v.  Bates .  604 

Bakelite  Co.,  Durez  Co.  v . .  601 

Baltimore  &  Ohio  R.  R.  v.  Flechtner .  613 

Baltimore  &  Ohio  R.  R.  v.  Groeger .  521 

Baltimore  &  Ohio  R.  R.  v.  Kast .  613 

Baltimore  &  Ohio  R.  R.  v.  Robertson .  614 

Baltimore  &  Ohio  R.  R.  v.  Silger . . : .  627 

Baltimore  &  Ohio  R.  R.  v.  Tustison .  612 

Baltimore  &  Ohio  S.  W.  Ry.  v.  Berdon .  633 

Bank  of  Waterproof,  Fidelity  &  Deposit  Co.  v .  618 

Barnes  v.  New  York .  581 

Bass,  Ratcliff  &  Gretton,  Ltd.  v.  Tax  Comm.  (N.  Y.) .  271 

Bates,  Baird  Rubber  &  Trading  Co.  v .  604 

Beartail  v .  Halsell . . .  628 

Bedding  Co.  v.  United  States .  491 

Behn,  Meyer  &  Co.  v.  Miller. .  457 

Bell,  Missouri  Pac.  R.  R.  v . . .  625 

Bell  v.  Texas .  64Q 

Berdon,  Baltimore  &  Ohio  S.  W.  Ry.  v .  633 

Bergdoll,  Harrigan  v . .  598 

Bernard,  Great  Western  Power  Co.  v . .  618 

Biddle,  Warden,  v.  Luvisch . > . .  173 

Big  Laurel  Coal  Co.,  Stickel  v . .  580 

Biornstad  &  Co.,  Freiberg  Mahogany  Co.  v . .  637 

Bittner,  Red  Seal  Oil  Co.  v. . .  590 

Black  Rock  Power  Co.  v.  Adamson . . .  592,  630 

Black  Rock  Power  &  Irrigation  Co.,  DeVeuve  v .  640,  642 

Block  v.  Jung  Arch  Brace  Co .  620 

Board  of  Commrs.  v.  Peterson .  591 

Board  of  Commrs.  v.  Public  Service  Ry . .  636 

Board  of  Commrs.,  Ulster  Steamship  Co.,  v _ ....  620 

Boone,  Missouri  Pac.  R.  R.  v .  600 

Bower  v.  United  States. . . . . . . .  601 

Bowers,  National  Paper  Co.  v . . .  373 

Boyd  v.  Hutton . . . .  622 


TABLE  OJF  CASES  REPORTED.  xm 

Page. 

Boylston  Nat.  Bank  v.  Wainhouse. . . . .  616 

Bradley,  McClean  v . . . .  619 

Brady  v.  United  States . _ _ _  620 

Braud,  Miller’s  Indemnity  Underwriters  v. ........ .  628 

Brewer  v.  Railroad  Comm. . . . ;  _ _ _  641 

Brock,  Chicago,  R.  I.  &  P.  Ry.  v. ... _ _ .....  634 

Bronaugh,  Holmes  v. ... . . . . : . : . .•  592 

Brown,  Canton  Co.  v . . .  612 

Brown,  Western  Md.  Ry.  v. . , . . . ...  624 

Burget  v.  Cranston. . . . . . . . .  610 

Burlingame,  Park  Falls  Lumber  Co.  v . . . . .  626 

Button,  Cities  Fuel  &  Power  Co.  v. . . . . \  .  619 

Cabigao,  Lim  v . . . . . .  619,  630 

Caldwell,  Twin  Falls,  etc.,  Co.  v . . . . .  85 

California  Fig  Nut  Co.,  Postum  Cereal  Co.  v. ; .  609 

Campbell  v.  United  States. . . .  368 

Canoe  Creek  Coal  Co.,  Sandefur  v. . . . . .  42 

Canton. Co.  v.  Brown. . . . 612 

Cardigan,  Ex  parte.  . . . .  582 

Carolina,  Clinchfield  &  Ohio  Ry,  v.  U.  S. .......... .  636 

Central  Union  Trust  Co.  v.  Edwards. . .  579 

Chamberlain,  Harrison,  v . . . . . . .  598 

Chapman,  Western  National  Bank  v.. . . .  634 

Charlotte,  The,  Dolloff  v . . .  604 

Chesapeake  &  Ohio  Ry.  v.  Westinghouse,  Church, 

Kerr  &  Co. . . . . .  598 

Chicago  G.  W.  Ry.  v.  Kendall,  Governor — ........  94 

Chicago,  Mil.  &  St.  P.  Ry.,  Risty  v. . . . 622 

Chicago,  Mil.  &  St.  P.  Ry.,  Walz  v. .............. .  618 

Chicago,  R.  I.  &  P.  Ry.  v.  Brock . 634 

Chicago,  R.  I.  &  Pac.  Ry.  Co.  v.  Kendall . .  94 

Chicago,  R.  I.  &  Pac.  Ry.,  Risty  v . . .  622 

Chicago,  R.  I.  &  Pac.  Ry.  v.  Zyl - .  636 

Chicago,  St.  P.,  M.  &  O.  Ry.,  Michaelson  v. ...... .  42 

Chicago,  St.  P.,  M.  &  O.  Ry.,  Risty  v . . .  622 

Childs,  Trustee  of  Menist  Co.,  United  States  v . 304 


XIV  TABLE  OF  CASES  REPORTED. 

Page. 

Cities  Fuel  &  Power  Co.  v.  Button .  619 

Citizens’  Bank,  Schofield’s  Sons  Co.  v .  635 

Citro  Chemical  Co.,  Willdomino  The,  v .  597 

City  of  Wellsville,  United  States  v .  474 

Clausen,  Miller,  v .  641 

Cleburne,  Fidelity  &  Deposit  Co.  v .  622 

Clements  v.  United  States . . .  605 

Clemmer  v.  Ross . . . .  640 

Cleveland,  Iiile  v . 582 

Cocke  v.  Morgan’s  etc.,  R.  R . ; . . . .  589 

Cody,  Crowson  v . .  590 

Cohen,  Shapiro  &  Son  v .  628 

Cohn  Co.,  Missouri  Pac.  R.  R.  v . . . . .  627 

Coleman  v.  Apple. . . . . . •. .  619 

Columbia  Ribbon  Co.  v.  Marshall’s  Inc .  626 

Commissioners  v.  Peterson. . . 591 

Commonwealth  Atlantic  Nat.  Bank,  Ex  parte .  617 

Commonwealth  Trust  Co.  v.  Smith .  152 

Conklin  v.  New  York  Cent.  R.  R .  607 

Consumers  Biscuit  *Co.  v.  McShane. . .  583 

Continental  Nat.  Bank  v.  Moore . .  612 

Convoy  S.  S.  Co.  v.  Pfizer  &  Co .  597 

Copeland,  In  re. . . . .  582 

Copeland  v.  United  States . 629 

Coty,  Parfums  De  Grande  Luxe  v .  609 

Cowles  v.  Rody . 605 

Coxe,  United  States  i> . . . . .  596 

Cranberry  Creek  Coal  Co.  v.  Pennsylvania .  588 

Cranston,  Burget  v .  . . . .  610 

Crouch,  Guardian,  v.  United  States .  180 

Crowson  Cody .  590 

Currie,  Davis,  Agent  v . 182 

Dahl,  Robins  Dry  Dock  Co.  v . ■ .  449 

Dahlgren  v.  Dahlgren . • . .  .  626 

Dane  County  v.,  Tyler . 637 

Daugherty,  New  York  v . .  642 


TABLE  OF  CASES  REPORTED. 


xv 


Page. 

Davenport,  Engel  v . . . : . , . .%  . .  600 

Davis,  Agent,  v.  Currie . . . . . . .  182 

Davis,  Director  General,  v.  Gifford . .  615 

Davis,  Agent,  v.  Henderson . . . . . . .  92 

Davis,  Agent,  v.  Kennedy . . . . ...  147 

Davis,  Agent,  v.  McCree. . .  582,  610 

Davis,  Agent,  v.  Manry . . . . .  401 

Davis,  Director  General,  v.  Nielsen  &  Son ..........  615 

Davis,  Agent,  v.  Northern  Industrial  Chemical  Co. .  617 

Davis,  Agent,  v.  O’Hara. . . . .  314 

Davis,  Director  General,  v.  Pharr  Cotton  Co .  627 

-  Day,  Treasurer,  v.  Air- Way  Elec.  Appliance  Co .... .  71 

Delaware  &  Hudson  Co.  v.  United  States. . . . _ _ _  438 

Demos  v.  Yegen . . . . . .  634 

Denaro  v.  American  Cone  &  Wafer  Co. .......... .  614 

Derouen  v.  Southwest  La.  Farm  Mtg.  Co. ..........  617 

Des  Moines  Grocer  Co.  v.  Fraser .................  605 

De  Veuve  v.  Black  Rock  Power  Co. . .  640,  642 

Dickson,  Ferguson,  v. . . . . .  628 

Didato  v.  Hecht . . . . . . . .  585 

Dolloff  v.  The  Ch  arlotte . . .  604 

Douglas,  Edwards,  v. . . . . . .  596 

Drake  Mfg.  Co.,  Earles  v. . . . . .  616 

Duckett  &  Co.  v.  United  States .  149 

Duke,  Michigan  Comm.  v. . .  570 

Dunken,  Aetna  Life  Ins.  Co.  >v . .  389 

Durez  Co.  v.  Bakelite  Co. . . .  601 

Durez  Co.,  Ex  parte . .  594 

Durham,  Southern  Ry.  Co.  v . . . .  •  178 

East  River  Co.,  In  re . .  355 

Ebert  v.  Poston . . .  . .  549 

Eby,  Ashley  v . . . . . . . 531 

Edwards,  Central  Union  Trust  Co.  v. . . ... ........  579 

Edwards  v.  Douglas. . . .  . . .  •  •  596 

Edwards,  National  Paper  &  Type  Co.  v. . . .  640 

Elkton  Elec.  Co.  v.  Perkins . . .  585,  602 


XVI 


TABLE  OF  CASES  REPORTED. 


Page. 

Elliott,  Winn  v . . .  621 

Ellison,  Sollitt  Co.  v . .  638 

Emmich  v.  United  States .  608 

Empie,  Swender  v .  603 

Empire  Gas  &  Fuel  Co.,  Hamilton  v .  607 

Empire  Gas  &  Fuel  Co.,  Shriver  v .  607 

Encyclopedia  Press,  Endicott  Co.  v .  285 

Endicott  Johnson  Corp.  v.  Encyclopedia  Press .  285 

Endicott  Johnson  Corp.  v.  Smith .  291 

Engel  v.  Davenport .  600 

Englehard  &  Sons  Co.  v.  Mackenzie .  131 

Erie  Coal  Co.  v.  United  States .  518 

Erie  R.  R.  Co.  v.  Kirkendall .  185 

Erie  R.  R.  v.  Regan . . .  604 

Eshelman,  Pullman  Couch  Co,  v .  631 

Essex  Rubber  Co.,  I.  T.  S.  Rubber  Co.  v . . .  600 

Ex  parte  Cardigan . . . . . '. . .  582 

Ex  parte,  Durez  Co. . . .  594 

Ex  parte,  First  National  Bank  of  Boston .  617 

Ex  parte  Glavadanovic .  581,  586 

Ex  parte  Kingston  Dry  Dock  Co .  579 

Ex  parte  Smart . . . . .  584 

Ex  parte,  Straughan .  632 

Ex  parte  Tincher . 581 

Ex  parte  Veach .  589 

Fall,  Secy.,  Webster  v .  507 

Farmers  &  Mechanics  Nat.  Bank  v.  Wilkinson .  503 

Farmers  Grain  Co.,  Shafer  v .  593 

Farmers’  Loan  &  Trust  Co.,  Winthrop  v. .  633 

Federal  Trade  Comm.  v.  National  Biscuit  Co .  613 

Ferguson  v.  Dickson . 628 

Fernandez  &  Bros.  v.  Ojeda .  144 

Ferries  Co.  v.  United  States . 260 

Fidelity  &  Columbia  Trust  Co.  v.  Kentucky .  639 

Fidelity  &  Deposit  Co.  v.  Bank  of  Waterproof .  618 

Fidelity  &  Deposit  Co.  v.  Cleburne .  622 


TABLE  OF  CASES  REPORTED. 


XVII 


Fidelity  &  Deposit  Co.  v.  Minnesota .  632 

Fidelity  &  Deposit  Co.,  United  States  v . . .  587 

Field  v.  Kansas  City  Refg.  Co .  618 

Fingalsen,  Muller  &  Co.  v .  606 

Fink  v.  Peck . .  631 

Fink  v.  Tod . 599 

First  National  Bank  of  Boston,  Ex  parte. . .  617 

First  Natl.  Bank  v.  Hannan .  638 

First  National  Bank  of  St.  Paul,'  Kintyre  Farmers 

Co.  v . . . . . . . .  635 

Fish,  United  States  v .  598 

Fisher  v.  United  States. . . .  629 

Flechtner,  Balt.  &  Ohio  R.  R.  v. . . .  613 

Ford,  Huff  v . 602 

Ford  v.  Sturgis. . . 584 

Formica  Insulation  Co.,  Westinghouse  Co.  v .  342 

Fort  Morgan  S.  S.  Co.,  Armour  &  Co.  v .  597 

Franklin  Trust  Co.  v.  Advance  Oil  Co. . .  631 

Fraser,  Des  Moines  Grocer  Co.  v . . .  605 

Freeman  v.  Grove. . . 624 

Freiberg  Mahogany  Co.  v.  Biornstad  &  Co . .  637 

Fullerton-Krueger  Lumber  Co.  v.  Northern  Pac.  Ry. 

Co  . . 435 

Galbreath  Cattle  Co.,  Gt.  Northern  Ry.  v .  597 

Geare  v.  Sturgis . . . . .  584 

General  American  Tank  Car  Co.  v.  Goree. . . .  610 

General  Electric  Co.,  Save  Electric  Co.  v. .  609 

Gerdes  v.  Lustgarten . 321 

Gifford,  Davis,  Director  General  v .  615 

Glavadanovic,  Ex  parte .  581,  586 

Globe  Indemnity  Co.  v.  Sulpho-Saline  Bath  Co .  606 

“  Goethals  ”  The  General  G.  W.,  Mercantile  Bank  v.  610 

Goldman  v.  McKee .  642 

Gonsalves  v.  Morse  Dry  Dock  Co .  171 

Goree,  General  Am.  Tank  Car  Co.  v. . . : .  610 


Gorham  Mfg.  Co.  v.  Tax  Comm.  (N.  Y.) . . .  265 

19458°— 25 2 


XVIII 


TABLE  OF  CASES  REPORTED. 


Page. 

Gosho  Co.,  Rotterdamsche  Lloyd  v .  621 

Graham,  Lancaster  v . . .  632 

Gt.  Northern  Ry.  v.  Galbreath  Cattle  Co. . .  597 

Great  Northern  Ry.,  Kannellos  v .  587 

Great  Northern  Ry.,  Risty  v. : . . . .  623 

Great  Western  Power  Co.  v.  Bernard .  618 

Griffith,  Love  v. . . . . .  32 

Grinnel  Co.,  Vorhees  v . .  629 

Groeger,  B.  &  0.  R.  R.  Co.  v .  521 

Grogan,  v.  Walker. .  603 

Gross,  New  York  Cent.  R.  R.  v .  615 

Gross  v.  United  States . . . . . .  636 

Grove,  Freeman  v. . . . .  624 

Guillot,  Hines  Co.  v . . .  581 

Gulf,  Colo.  &  Santa  Fe  Ry.  v.  Texas  &  Pac.  Ry .  588 

Gunther  v.  Home  Insurance  Co .  610 

Halliday,  United  States  v . . . . .  595 

Halsell,  Beartail  v. . .  628 

Hamilton  v.  Empire  Gas  &  Fuel  Co .  607 

Hanna,  Mo.  Pac.  R.  R.  Co.  v. . . . . .  184 

Hannan,  First  Natl.  Bank  v. . . . . .  638 

Hansell,  Purnell  v .  617 

Harrigan  v.  Bergdoll . 598 

Harrison  v.  Chamberlain . . . . .  598 

Hawker,  Queck,  v . 621 

Hecht,  Didato  v . . . . . .  585 

Hecht,  Silverstein  v . . . . . . 585 

Henderson,  Davis,  Agent,  v. . . .  92 

Hendriks  v.  Atlas  Land  Co. . . . . . .  620 

Hile  v.  City  of  Cleveland . . .  582 

Hilsinger  v.  United  States. . .  622 

Hines  Co.  v.  Guillot . 581 

Hines  v.  Westinghouse,  Church,  Kerr  &  Co. .  598 

Holmes  v.  Bronaugh . 592 

Home  Insurance  Co.,  Gunther  v .  610 

Hoover,  Secy.  v.  Intercity  Radio  Co .  636 

Houghton,  Lancaster  v .  590 


TABLE  OF  CASES  REPORTED.  xix 

Page 

House  v.  Road  Imp.  Dist.  (Ark.) . .  175 

Hubbard,  Village  of,  United  States  v .  474 

Huff  v.  Ford . . . . . .  602 

Hummel;,  Shelby  v .  633 

Hurwitz  v.  United  States. . , .  613 

Hutton,  Boyd  v . . . . . . . . . . .  622 

Hygrade  Provision  Co.  v.  Sherman ........... _ 497 

Indepedent  Wireless  Tel.  Co.  v.  Radio  Corp. _ _ ...  596 

Indian  Refg.  Co.  v.  Taylor. . . . . .  632 

Industrial  Board  v.  United  States ..... . . . .  630 

Intercity  Radio  Co.,  Hoover,  Secy.,  v.\ .  636 

Interstate  Comm.  Comm.,  Delaware  &  Hudson  Co.  v ,  438 
Interstate  Comm.  Comm.  v.  Pennsylvania  R.  R. . . .  191 
Interstate  Comm.  Comm.,  Pittsburgh  &  W.  V a.  Ry.  v .  640 
I.  T.  S.  Rubber  Co.  v.  Essex  Rubber  Co. . . .  600 

James,  Shew  v . . . . .  607 

James  Shewan  &  Spns  v.  United  States. . , .  108 

Jenkins  v.  North  Pole  Ice  Co . . .  633 

Juneau,  Alaska  Elec.  Light  &  Power  Co.  v ........ .  601 

Juneau  v.  Tax  Commission . . .  631 

Jung  Arch  Brace  Co.,  Block  v . . .  620 

Kannellos  v.  Great  Northern  Ry . . . 587 

Kansas  City  Refg.  Co.,  Field  v. . . . . . . 018 

Kansas  City  So.  Ry.  et  cd.  v.  Road  Dist . .  379 

Kast,  Baltimore  &  Ohio  R.  R.  v . . . . .  613 

Kaufman,  United  States  v. . . . .  596 

Kendall,  Governor,  Chicago  G.  W.  Ry.  v. ..........  94 

Kendall,  Governor,  C.  R.  I.  &  P.  Ry.  v . . . . .  94 

Kennedy,  Davis,  Agent,  v . . . . .  147 

Kentucky,  Fidelity  &  Columbia  Trust  Co  v . .  639 

Kentucky  Coke  Co';  v.  Keystone  Gas  Co . .  605 

Kenworthy,  Sowers  . . . . .  018 

Kepi  v.  United  States . . .  017 

Keystone  Gas  Co.,  Kentucky  Coke  Co.  v.... .  005 

Kingston  Dry  Dock  Co,,  Ex  parte . .  579 


XX  TABLE  OF  CASES  REPORTED. 

Page. 

Kintyre  Farmers  Co.  v.  First  National  Bank  of  St. 

Paul . ' . .  635 

Kintyre  Farmers,  etc.,  Co.  v.  Midland  National 

Bank . 635 

Kirkendall,  Erie  R.  R.  Co.  v.  .• .  185 

Kohilas,  Rolph  Navigation  Co.  v .  614 

Kohlsaat,  Stickel  v . 641 

Konstovich,  Crouch,  Gdn.  of  v.  United  States .  180 

Koons,  Reading  Co.  v . .  600 

Kress  &  Co.,  Levy  v . .  601 

Kunhardt  &  Co.  Inc.  v.  United  States .  537 

Lake  Charles  Rice  Co.,  Pac.  Rice  Growers  Assn,  v . .  602 

Lancaster  v.  Graham .  632 

Lancaster  v.  Houghton .  590 

Larney,  Norton  et  al.,  v. . .  511 

Lasley,  Incompetent,  see  Work  v.  Lynn,  Guardian. .  161 

Law  v.  United  States .  494 

Lawrence  v.  Atlantic  Paper  &  Pulp  Co. . .  606 

Lazarus  v.  New  York  Cent.  R.  R . . .  612 

Leather  v.  White . 592 

Lehigh  Coal  Co.  v.  Pennsylvania .  588 

Levensaler  v.  U.  S.  Shipping  Board .  630 

Leverkuhn  v.  United  States. . .  603 

Levy  v.  Kress  &  Co .  601 

Lewis  &  Fox  Co  v.  Sherman .  497 

Lim  v.  Cabigao . ‘ .  619,630 

Loftus  v.  Pennsylvania  R.  R .  639 

Louisiana,  Tampa  etc.  Co.  v .  594 

Louisville  &  Nashville  R.  R.  v.  United  States . .  638 

Love  v.  Griffith .  32 

L.  Richardson  &  Co.  v.  United  States .  541 

Luckenbach  S.  S.  Co.,  O’Hara  v .  600 

Ludington,  McCaughn  v .  599 

Lustgarten,  Gerdes  v . 321 

Luvisch,  Biddle  v . 173 

Lynn,  United  States  ex  rel.,  Work  v .  161 


TABLE  OF  CASES  REPORTED. 


XXI 


Page. 

Mackenzie  v.  A.  Engelhard  &  Sons  Co .  131 

MacKenzie  Co.,  Lydia  Steamship  Co.  v. . . . .  616 

MacKenzie  Co.,  National  Surety  Co.  v .  616 

McAlister],  Southern  Ry.  v. . . . .  632 

McCallum  v.  United  States. , .  606 

McCarthy,  U.  S.  Marshal,  u.  Arndstein. . . . .  34 

McCaughn  v.  Ludington . . .  599 

McClean  v,  Bradley. . . . . .  619 

McCree,  Davis,  Agent  v ........... . .  582,  610 

McDonough  v.  United  States. . . . . . .  613 

McKee,  Golman  v ........ . . . .  642 

McLean,  Australia  v . . . .  638 

McShane,  Consumers  Biscuit  Co.  v . .  583 

Manry,  Davis,  Agent,  v . . . . 401 

Marine  Smokeless  Coal  Co.  v.  Norfolk  &  Western 

Ry  . . . 623 

Marks  Co.  v.  United  States. . . . . . : .  625 

Marmarth  Co-operative  Equity  Exchange  v.  Midland 

National  Bank . . . . . . .  635 

Marshall’s,  Inc.,  Columbia  Ribbon  Co.  v . . . . .  626 

Martin,  St.  Louis  S.  W.  Ry.  v. . . . . . . . .  623 

Maryland  Casualty  Co.  v.  Simmons . . 634 

Mason  v.  United  States . 611 

Mellon  v.  Orinoco  Iron  Co ...................... .  121 

Menist  Co.,  Childs,  Trustee,  United  States  v .  304 

Mercantile  Bank  v.  “  Goethals  ”  The  General  G.  W.  610 

Mercantile  Trust  Co.  v.  Schlafly . .  614 

Merritt  &  Chapman  Co.,  Atlantic  Ref.  Co.  v ....... .  621 

Michaelson  v.  United  States  ex  rel.  C.,  St.  P.,  M.  & 

O.  Ry . . . 42 

Michigan  Comm.  v.  Duke .  570 

Midland  National  Bank,  Kintyre  Farmers  etc.  Co.  v.  635 
Midland  National  Bank,  Marmarth  Co-operative 

Equity  Exchange  v . 635 

Milbum  Co.  v.  Davis-Bournonville  Co . .  596 

Miller  v.  Babcock . 641 

Miller,  Behn,  Meyer  &  Co.  v . . .  457 


XXII 


TABLE  OF  CASES  REPORTED. 


Page. 

Miller  v.  Clausen . 641 

Miller,  Custodian  v.  Roberston . : .  243 

Miller  v.  United  States .  624 

Miller’s  Indemnity  Underwriters  v.  Braud .  628 

Milling  Co.,  Rice  Growers  Assn,  v .  602 

Milwaukee,  Wagner  v . 685 

Minnesota,  Fidelity  &  Deposit  Co.  v .  632 

Missouri,  Kansas  &  Texas  Ry.  v.  Oklahoma .  633 

Missouri  Pac.  R.  R.  v.  Bell .  625 

Missouri  Pac.  R.  R.  v.  Boone .  600 

Missouri  Pac.  R.  R.  v.  Cohn  Co .  627 

Missouri  Pac.  R.  R.  Co.  v.  Hanna . 184 

Missouri  Pac.  R.  R.  v.  Road  District .  187 

Missouri  Pac.  R.  R.  v.  Warrick .  625 

Missouri,  ex  rel.  St.  L.,  B.  &  M.  Ry.  v.  Taylor .  201 

Missouri  Tax  Comm.,  Ozark  Pipe  Line  u .  555 

Mobile  &  Ohio  R.  R.  v.  Wood . . .  608 

Monier  et  al.,  Ozark  Pipe  Line  Co.  v . . 555 

Moore,  Continental  National  Bank  v .  612 

Morgan’s  S.  S.  Co.,  Cocke  v . .  589 

Morrison  v.  Work,  Secy .  481 

Morrow,  United  States  v . . .  531 

Morse  Dry  Dock  Co.,  Gonsalves  v. .  171 

Morse  Dry  Dock  &  Repair  Co.  v.  United  States. . . .  620 

Mullens,  Virginian  Ry.  v . . .  599 

Muller  &  Co.  v.  Fingalsen . . . . . .  606 

Muller  &  Co.  v.  Plisson  Steam  Co .  606 

Muller  &  Co.  v.  Suttore . .  606 

Muscatine,  City  of,  Muscatine  Co.  v .  591 

Napoleon,  United  States  v .  641 

Nassau  Smelting  Works,  Ltd.  v.  United  States .  101 

National  Biscuit  Co.,  Federal  Trade  Comm,  v .  613 

'  National  Paper  &  Type  Co.  v.  Bowers .  373 

National  Paper  &  Type  Co.  v.  Edwards .  640 

National  Surety  Co.  v.  MacKenzie  Co .  616 

Ne-Kah-Wah-She-Tun-Kah  v.  Work .  595 


TABLE  OF  CASES  REPORTED. 


XXIII 


Page. 

New  Mexico  v.  Texas. . . .  586 

New  Orleans  &  N.  E.  R.  R.,  Penton  v. . . . . . .  605 

New  York,  Barnes  v . . . . . . .  581 

New  York  Central  R.  R.,  Conklin  v. . . .  607 

New  York  Cen.  R.  R.  v.  Gross. . . .  615 

New  York  Cen.  R.  R.,  Lazarus  v.  . . . . ...  612 

New  York  v.  Daugherty. . . . . .  642 

New  York,  Otis  v. . . . . .  608 

Nielsen  &  Son,  Davis  v .................. _ _ ...  615 

Nielsen  &  Son,  Reading  Co.  v . . .  615 

Norfolk  &  Western  Ry.,  Marine  Smokeless  Coal 

Co.  v . . . . . . . ......  623 

Norfolk  &  Western  Ry.,  Peery  v. . . . .  624 

Northern  Industrial  Chemical  Co.,  Davis  v ....... .  617 

Northern  Pac.  Ry.  Co.,  Fullerton  Co.  v .  435 

Northern  Pac,  Ry.  v.  United  States . .  580 

Northern  States  Power  Co.,  Risty  v . . . . .  622 

North  Pole  Ice  Co.,  Jenkins  v . . .  633 

Norton  et  al.  v.  Larney  et  al. . . .  511 

Norwegian  Barque  “  Thekla,”  United  States  v . 328 

Nypania  Transp.  Co.  v.  Steam  Lighter  Sagamore. ...  612 

O’Hara,  Davis,  Agent  v . . . . .  314 

O’Hara  v.  Luckenbach  S.  S.  Co. . . . .  600 

O’Neill,  Woodmen  of  the  World  v . . . .  292 

O’Shea,  American  Surety  Co.  v . . . .  639 

Ohlendiek,  Schuler  v . . . .  608 

Ojeda,  Fernandez  &  Bros,  v . .  • .  144 

Oklahoma,  Missouri,  Kansas  &  Texas  Ry.  v - ....  633 

Oklahoma  v.  Texas. . . .  298,  303,  546,  583 

Orinoco  Iron  Co.,  Mellon  v. . . . . .  121 

Otis  v.  New  York. . . .  . .  608 

Ozark  Pipe  Line  Co.  v.  Monier . . .  555 

Pac.  Rice  Growers  Assn.  v.  Milling  Co . . .  602 

Page  v.  Skinner . . . . . .  •  - - -  625 

Palmer  Bros.  Co.  v.  Weaver. . . . .  588 


XXIV 


TABLE  OF  CASES  REPORTED. 


Page. 

Panama  R.  R.  Co.  v.  Rock .  209 

Panama  R.  R.,  Tammis  v . . .  : .  627 

Panoil,  The . 433 

Parfums  De  Grande  Luxe  v.  Coty .  609 

Park  Falls  Lumber  Co.  v.  Burlingame. . .  626 

Patterson  v.  Patterson .  594 

Peck,  Fink  v .  631 

Pecos  Water  Users’  Assn.  v.  Swigart .  637 

Peery  v.  Norfolk  &  Western  Ry .  624 

Pennsylvania,  Alliance  Coal  Min.  Co.  v .  588 

Pennsylvania,  Cranberry  Creek  Coal  Co.  v .  588 

Pennsylvania,  Lehigh  Coal  Co.  v . . . .  588 

Pennsylvania,  Philadelphia  &  Reading  Coal  Co.  v . . .  588 
Pennsylvania  Mining  Co.  v.  United  Mine  Workers. .  630 

Pennsylvania  R.  R.,  Loftus  v .  639 

Pennsylvania  R,  R.,  United  States  v .  191 

Penton  v.  New  Orleans  &  N.  E.  R.  R .  605 

Perkins,  Elkton  Elec.  Co.  v . .  585,  602 

Peterson,  Board  of  Commrs.  v . . .  591 

Pfister,  St.  Bernard  Cypress  Co.  v .  625 

Pfizer  &  Co.,  Convoy  S.  S.  Co.  v . .  597 

Pfizer  &  Co.,  Willdomino,  The  v . .  597 

Pharr  Cotton  Co.,  Davis  v . . .  627 

Philadelphia  &  Reading  Coal  Co.  v.  Pennsylvania. . .  588 

Pickford  v.  Wood .  615 

Pilots’  Assn.,  Atlantic  Ref.  Co.  v .  621 

Pinnell  v.  St.  Louis-San  Francisco  Ry .  623 

Pittsburgh  &  W.  Va.  Ry.  v.  Interstate  Comm.  Comm.  640 

Plisson  Steam  Nav.  Co.,  Muller  &  Co.  v .  606 

Poston,  Ebert  v . 549 

Postum  Cereal  Co.  v.  California  Fig  Nut  Co .  609 

Public  Service  Ry.,  Board  Commrs.  v .  636 

Public  Utility  Commrs.  v.  Public  Service  Ry. . .  636 

Pullman  Couch  Co.  v.  Eshelman .  631 

Purnell  v.  Hansell . 617 

Queck  v.  Hawker. . . .  621 


TABLE  OF  CASES  REPORTED. 


XXV 


Page. 

Radio  Corp.,  Independent  Corp.  v .  596 

Railroad  Comm.,  Brewer  v .  641 

Raine  v.  United  States. . . . . .  &11 

Reading  Co.  v.  Koons . . .  600 

Reading  Co.  v.  Nielsen  &  Son . . .  615 

Reclamation  Board,  Ash  Co.  v. ... . .  589 

Red  Seal  Oil  Co.  v.  Bittner . . . . .  590 

Regan,  Erie  R.  R.  v . . . . .  604 

Rice  Growers  Assn.  v.  Milling  Co . .  602 

Richardson  &  Co.  v.  United  States. . . .  541 

Ridlehuber,  Schaff  v . . . . . .  629 

Risty  v.  Chicago,  Mil.  &  St.  P.  Ry. .  622 

Risty  v.  Chicago,  R.  I.  &  Pac.  Ry . . 622 

Risty  v.  Chicago,  St.  P.,  M.  &  O.  Ry. . .  622 

Risty  v.  Great  Northern  Ry. . . . 623 

Risty  v.  Northern  States  Power  Co .  622 

Risty  v .  Sioux  Falls . . . .  622 

Road  Imp.  Dist.  (Ark.),  House  v. . . .  175 

Road  District  (Ark.),  K.  C.  So.  Ry.  v. . .  379 

Road  District,  Mo.  Pac.  R.  R.  v . . .  187 

Road  Dist.,  St.  Louis  Union  Trust  Co.  v. . . .  609 

Roberts  y.  Taylor . . . . .  629 

Robertson,  Balt.  &  Ohio  R.  R.  v. . .  614 

Robertson  v.  Miller,  Custodian . .  243 

Robins  Dry  Dock  Co.  v.  Dahl . . .  449 

Rock,  Panama  R.  R.  Co.  v . . . . . .  209 

Rody,  Cowles  v . . . . . . .  605 

Rolph  Navigation  Co.  v.  Kohilas .  614 

Ross,  Clemmer  v . . . .  640 

Rotterdamsche  Lloyd  v.  Gosho  Co .  621 

Rouss  v.  Winchester  Co . . . .  607 

Russian  Soviet  Republic,  Wulfsohn  v . . .  580 

Sabbatino  v.  United  States . . .  602 

Sagamore,  the,  Nypania  Transp.  Co.  v . .  612 

St.  Bernard  Cypress  Co.  v.  Pfister. . .  625 

St.  Louis,  B.  &  M.  Ry.  v.  American  Fruit  Growers.  . .  611 


XXVI  TABLE  OF  CASES  REPORTED. 

Page. 

St.  Louis,  B.  &  M.  Ry.  v.  Taylor .  201 

St.  Louis,  San  Francisco  Ry.,  Arkansas- v .  602 

St.  Louis-San  Francisco  Ry.,  Pinnell  v .  623 

St.  Louis  S.  W.  Ry.  v.  Martin. . .  623 

St.  Louis  Union  Trust  Co.  v.  Road  Dist ....... _ _  609 

Sandefur  v.  Canoe  Creek  Coal  Co .  42 

Sanitary  District  of  Chicago  v.  United  States .  405 

Satz  v.  Sherman . . 497 

Savage  Arms  Corp.  v.  United  States .  217 

Save  Electric  Co.  v.  General  Electric  Co .  609 

S chaff  v.  Ridlehuber .  629 

Schlafly,  Mercantile  Trust  Co.  v .  614 

Schofield’s  Sons  Co.  v.  Citizens’  Bank .  635 

Schuler  v.  Ohlendiek . .  608 

Security  Mfg.  Co.  v.  Supreme  Mfg.  Co .  614 

Shafer  v.  Farmers  Grain  Co . . .  593 

Shapiro  &  Son  v.  Cohen . . . .  628 

Shelby  v.  Hummel . . . . . .  633 

Shelton,  Woodmen  of  the  World  v .  599 

Sherman,  Hygrade  Provision  Co.  v . . . .  497 

Sherman,  Lewis  &  Fox  Co.  v. . . .  497 

Sherman,  Satz  v . 497 

Shew  v.  James . 607 

Shewan  &  Sons  v.  United  States . .  108 

Shipowners  Assn.,  Street  v . 611 

Shively  v.  United  States. . .  619 

Shriver  v.  Empire  Gas  &  Fuel  Co .  607 

Silberschein  v.  United  States . . . . . . .  221 

Silger,  Balt.  &  Ohio  R.  R.  v . .  627 

Silverstein  t>.  Hecht . . . . ' .  585 

Simmons,  Maryland  Casualty  Co.  v. . . .  634 

Sioux  Falls  Coffee  Co.,  United  States  v . . .  642 

Sioux  Falls,  Risty  v .  622 

Skinner,  Page  v . . . . .  625 

Smart,  Ex  parte . 584 

Smith  et  al.,  Commonwealth  Trust  Co.  v . . : .  152 

Smith,  Endicott  Johnson  Corp.  v .  291 


TABLE  OF  CASES  REPORTED.  xxvn 

Page. 

Smith  v.  United  States . . . . .  603 

Smith,  Van  Auken  v . . . ... . . .  595 

Sollitt  Co.  v.  Ellison . . . . .  638 

South  Car.  Gas  &  Elec.  Co.  v.  Spartanburg .  639 

Southern  Oil  Co.  v.  Yale  Natural  Gas  Co .  583 

Southern  Pac.  Co.  v.  United  States . .  586 

Southern  Ry.  Co.  v.  Durham. . .  178 

Southern  Ry.  v.  McAlister . . . .  632 

South  Fork  Brewing  Co.  v.  United  States. .........  626 

Southwest  La.  Farm  Mtg.  Co.,  Derouen  v . .  617 

Sovereign  Camp  Woodmen  v.  O’Neill  et  al. . . . .  292 

Sowers  v.  Kenworthy . . . .  618 

Spartanburg,  South  Car.  Gas  &  Elec.  Co.  v ........ .  639 

State  Industrial  Board  v.  United  States. . .  630 

State  Tax  Comm.,  Bass,  Ratcliff  etc.  v. . . .  271 

Steel  Producers  Co.  v.  Wilkoff  Co . .  637 

Stickel  v.  Big  Laurel  Coal  Co . . .  580 

Stickel  v.  Kohlsaat. . . . . .  641 

Straughan,  Ex  parte . . . •  ■  •  •  632 

Street  v.  Shipowners  Assn. . .  611 

Stump,  White,  trustee  v. ...... . . .  310 

Sturgis,  Ford  v . . .  584 

Sturgis,  Geare  v ....... : . . . . .  584 

Sturgis,  Union  Iron  Works  v. . . . .  584 

Sulpho-Saline  Bath  Co.x  Globe  Indemnity  Co.  v - 606 

Sumner  Sollitt  Co.  v.  Ellison . . . .  638 

Sumter,  Sumter  Gas  &  Power  Co.  v. . .  639 

Sunderland  v.  United  States. . . .  . . .  •  226 

Supreme  Mfg.  Co.,  Security  Mfg.  Co.  v . .  614 

Suttore,  Muller  &  Co.  . . .  606 

Sweeney  v.  United  States . . . . . ■  •  •  •  635 

Swender  v.  Empie . . . .  603 

Sweyden  v.  Whittaker. . . . '• :  601 

Swigart,  Pecos  Water  Users’  Assn.  v. . . .  637 

Ta  m  mis  v.  Panama  R.  R . .  627 

Tampa  etc.  Co.  v.  Louisiana. . . . .  •  594 


xxviii  TABLE  OF  CASES  REPORTED. 


Page. 

Tax  Comm.  (N.  Y.),  Bass,  Ratcliff  etc.  v .  271 

Tax  Comm.  (N.  Y.),  Gorham  Mfg.  Co.  v .  265 

Tax  Commission,  Juneau  v. . . .  631 

Tax  Comm.,  Ozark  Pipe  Line  Co.  v .  555 

Taylor,  Indian  Refg.  Co.  v .  632 

Taylor,  Roberts  v .  629 

Taylor,  St.  Louis,  B.  &  M.  Ry.  v .  201 

Taylor  v.  United  States . . .  634 

Terminal  R.  R.  Assn.  v.  United  States .  17 

Texas,  Bell  v . . . . .  640 

Texas,  New  Mexico  v . - .  586 

Texas,  Oklahoma  v. . . . . 298,  303,  546,  583 

Texas  &  Pac.  Ry.,  Gulf,  Colo.  &  Santa  Fe  Ry.  v . . . .  588 

Thekla,  The . . 328 

Tincher,  Ex  parte .  581 

Tod,  Fink  v . 599 

Tod  v.  W&ldman  et  al .  113,  547 

Trenton  Potteries  Co.,  United  States  v . .  597 

Tustison,  Balt.  &  Ohio  R.  R.  v .  612 

Twin  Falls  Salmon  River  Co.  v.  Caldwell . .  85 

Tyler;  Dane  County  v .  637 

Tynan  v.  United  States .  604 

Uhrich  v.  Van  Kannel  Door  Co .  604 

Ulster  S.  S.  Co.  v.  Commissioners . .  620 

Union  Iron  Works  v.  Sturgis .  584 

United  Mine  Workers,  Pennsylvania  Mining  Co.  v.  . .  630 

United  States,  American  Express  Co.  v .  608 

United  States,  Avent  v. .  127 

United  States,  Bower  v .  601 

United  States,  Brady  v . 620 

United  States,  Campbell  v .  368 

United  States,  Carolina,  C.  &  O.  Ry.  v .  636 

United  States  ex  rel.'C.,  St.  P.,  M.  &  O.  Ry.,  Michael- 

son  v . 42 

United  States  v.  Childs . . . . . 304 

United  States  v.  City  of  Wellsville. . . . . .  474 

,  -  ■  t  ■ 


TABLE  OF  CASES  REPORTED.  xxix 

Page. 

United  States,  Clements  v . . .  605 

United  States,  Copeland  v .  629 

United  States  v.  Coxe . 596 

United  States,  Crouch  v .  180 

United  States,  Delaware  &  Hudson  Co.  v .  438 

United  States,  Duckett  &  Co.  v . 149 

United  States,  Emmich  v .  608 

United  States,  Erie  Coal  Co.  v . . .  518 

United  States,  Ferries  Co.  v . 260 

United  States  v.  Fidelity  &  Deposit  Co . . . 587 

United  States  v.  Fish . . 598 

United  States,  Fisher  v . .  629 

United  States,  Gross  v . 636 

United  States  v.  Halliday. . . .  595 

United  States,  Hilsinger  v . 622 

United  States,  Hurwitz  v. . . . . ....  613 

United  States,  Industrial  Board  v . .  630 

United  States  v.  Kaufman. . . . , .  596 

United  States,  Kepi  v . . . .  «• . .  617 

United  States,  Kunhardt  &  Co.  v . ■ .  537 

United  States,  Law  v . 494 

United  States,  Louisville  &  Nash.  R.  R.  u . . 638 

United  States  ex  rel.  Lynn,  Guardian;  Work,  Secy.  v.  161 

United  States,  McCallum  v . £06 

United  States,  McDonough  v . 613 

United  States,  Marks  Co.  v . 625 

United  States,  Mason  v .  611 

United  States,  Miller  v . • .  624 

United  States  v.  Morrow . . .  631 

United  States,  Morse  Dry  Dock  Co.  v .  620 

United  States,  Moser  . .  237 

United  States  v.  Napoleon .  641 

United  States,  Nassau  Smelting  Works,  Ltd.  v .  101 

United  States,  Northern  Pac.  Ry.  v .  580 

United  States  v.  Norwegian  Barque  “  Thekla,” .  328 

United  States,  Intervener,  Oklahoma  v.  Texas .  298, 

303,  546,  583 


XXX 


TABLE  OF  CASES  REPORTED. 


Page. 

United  States  v.  Pennsylvania  R.  R .  191 

United  States,  Raine  v . . .  611 

United  States,  Richardson  &  Co.  v .  541 

United  States,  Sabbatino  v .  602 

United  States,  Sanitary  District  v . . .  405 

United  States,  Savage  Arms  Corp.  v .  217 

United  States,  Shewan  &  Sons  v .  108 

United  States,  Shively  v .  619 

United  States,  Silberschein  n .  221 

United  States  v.  Sioux  Falls  Coffee  Co .  642 

United  States,  Smith  v . .  603 

United  States,  Southern  Pac.  Co.  v. . *  586 

United  States,  South  Fork  Brewing  Co.  v .  626 

United  States,  State  Industrial  Board  v .  630 

United  States  v.  Steamship  “  Panoil  ” .  433 

United  States,  Sunderland  v . . . 227 

United  States,  Sweeney  v . •• .  635 

United  States,  Taylor  v . . . . .  634 

United  States,  Terminal  Railroad  Assn.  v. . .  17 

United  States  v.  The  Thekla . 329 

United  States  v.  Trenton  Potteries  Co . .  597 

United  States,  Tynan  v . *. . .  604 

United  States,  U.  S.  Bedding  Co.  v . . .  491 

United  States  v.  Village  of  Hubbard . 474 

United  States,  Wan  v . . .  T 

United  States  v.  Washington .  579 

United  States  v.  Weissman  et  al . 377 

United  States,  Williams  v . 627 

United  States,  Work  v . 161 

United  States,  Worthington  v .  626 

United  States,  Zahadeires  v . 616 

United  States  Bedding  Co.  v.  United  States . . .  491 

United  States  Shipping  Board,  Levensaler  v. . . . 630 

Van  Auken  v.  Smith . . . .  595 

Van  Kannel  Door  Co.,  Uhrich  v .  604 

Veach,  Ex  parte . . . . .  589 


TABLE  OF  CASES  REPORTED.  xxxi 

Page. 

Village  of  Hubbard,  United  States  v . 474 

Virginian  Ry.  v.  Mullens . . . . . . . 599 

Vorhees  v.  Grinnell  Co . . . .  629 

Wagner  v.  Appelbaum. . . 584 

Wagner  v.  Milwaukee . .  585 

Wainhouse,  Boylston  Nat.  Bank  v. . .  616 

Waldman  et  al.,  Tod,  Comr.  of  Immigration  v . .  113,  547 

Walker,  Grogan  v. . . . . .  603 

Walters,  Bailey  v . . . 635 

Walz  v.  Chicago,  Mil.  &  St.  P.  Ry. . . . . . . . . .  618 

Wan  v.  United  States; . . .  1 

Warrick,  Missouri  Pac.  R.  R.  v.  . . . .  625 

Washington,  United  States  v . .  579 

Weaver,  Palmer  Bros.  Co.  v  . . . . . . . .  588 

Webster  v.  Fall. . . . .  507 

Weissman  et  al.,  United  States  v .  377 

WellsviUe,  United  States  v . . . .  474 

Western  Crawford  Rd.  Dist.,  Mo.  Pac.  R.  R.  v . . . . . .  187 

Western  Maryland  Ry.  v.  Brown .  624 

Western  National  Bank  v.  Chapman. . .  634 

Westinghouse,  Church,  Kerr  &  Co.,  Chesapeake  & 

Ohio  Ry.  v. . . 598 

Westinghouse,  Church,  Kerr  &  Co.,  Hines  v .  598 

Westinghouse  Elec.  &  Mfg.  Co.  v.  Formica  Co. .... .  342 

White,  Leather  v . . . . . . 592 

White  v.  Stump . 310 

Whittaker,  Sweyden  v . . . . . .  601 

Wilkinson,  Farmers  Nat.  Bank  v. . . . . .  503 

Wilkoff  Co.,  Steel  Producers  Co.  v . . .  637 

Willdomino,  The  v.  Citrb  Chemical  Co . . . .  597 

Willdomino.  The  v.  Pfizer  &  Co . . .  597 

Williams  v.  United  States . . . . .  * .  627 

Winchester  Co.,  Rouss  v . . .  607 

Winn  v.  Elliott . 7 . . . . .  621 

Winthrop  v.  Farmers’  Loan  &  Trust  Co . .  633 

Wood,  Mobile  ffe  Ohio  R.  R.  v .  608 


XXXII  TABLE  OF  CASES  REPORTED. 


Page. 

Wood,  Pickford  v . . .  615 

Woodmen  of  the  World  v.  O’Neill  et  al .  292 

Woodmen  of  the  World  v.  Shelton .  599 

Work,  Secy.  v.  United  States  ex  rel.  Lynn,  Guardian.  161 

Work,  Secy.,  Morrison  v . 481 

Work,  Ne-Kah-Wah-She-Tun-Kah  v .  595 

Worthington  v.  United  States .  626 

Wulfsohn  v.  Russian  Soviet  Republic . 580 

Yale  Natural  Gas  Co.,  Southern  Oil  Co.  v .  583 

Yegen,  Demos  v . 634 

Zahadeires  v.  United  States .  616 

Ziang  Sung  Wan  v.  United  States .  1 

Zyl,  Chicago,  R.  I.  &  P.  Ry.  v .  636 


TABLE  OF  CASES 

Cited  in  Opinions 


Page 


Ackerlind  v.  United  States, 

240' U.  S.  531  521 

Acme  Harvester  Co.  v.  Beek- 
man  Lumber  Co.,  222  U.  S. 

300  313 

Adams  v.  Chicago,  Burling¬ 
ton  &  Northern  R.  R.,  39 
Minn.  286  372 

Adams  Express  Co.  v.  Ohio 
State  Auditor,  165  U.  S. 

194  570 

Adams  Express  Co.  v.  New 
York,  232  U.  S.  14  577 

Aetna  Life  Ins.  Co.  v.  Dun- 
ken,  248  S.-W,  165  390 

Agawam  Co.  v.  Jordan,  7 
Wall.  583  348 

Air-Way  Elec.  Apph  Co.  v. 

Archer,  279  Fed.  878  80 

Alabama  &  Vicksburg  Ry.  v. 
Journey,  257  U.  S.  Ill 


317,320 

Allen  v.  Distilling  Co.  of 
America,  87  N.  J.  Eq.  531  250 

American  Express  Co.  v. 

Caldwell.  244  U.  S.  617  199 

American  Ice  Cream  Co.  v.  . 
Economy  Laundry  Co.,  148 
Ga.  624  250 

American  Railway  Express 
Co.  v.  Levee,  263  U.  S.  19  457 

American  School  of  Magnetic 
Healing  v.  McAnnulty,  187 
U.  S.  94  487 

Amos  v.  United  States,  255 
U.  S.  313  ‘  17 

Anderson  v.  Anderson,  64  Ala. 

403  250 

Anderson  County  Commis¬ 
sioners  v.  Beal,  113  U.  S. 

227  524 


Page. 

Andrews  v.  Virginian  Ry.  Co., 

248  U.  S.  272  591 

Arant  v.  Lane,  249  U.  S. 

•367  490 

Amdstein  v.  McCarthy,  254 
U.  S.  71,  379  39 

Arnold  v.  Guimarin  &  Co., 

263  U.  S.  427  590 

Ashland,  etc.,  Co.,  In  re,  229 
Fed.  829  308 

Atchison,  Topeka  &  Santa 
Fe  Ry.  v.  Wells,  265  U.  S. 

101  207 

Athol,  The,  1  Wm.  Rob. 

374  340 

Atkins  v.  Disintegrating  Co., 

18  Wall.  272  209 

Atlantic  Coast  Line  R.<R.  v. 

Burnette,  239  U.  S.  199  209 

Atlantic  Coast  Line  R.  R.  v. 

Goldsboro,  232  U,  S.  548  427 

Atlantic  Coast  Line  v.  Whar¬ 
ton,  207  U.  S.  328  577 

Atkins  v.  Disintegrating  Co., 

18  Wall.  272  29 

Ayres  v.  Campbell,  9  Iowa 
213  288 

Aylton  v.  Gonzales,  288  Fed. 

28;  263  U.  S.  691  145, 146 

B.  &  R.  Glove  Corp.,  in  re, 

279  Fed.  372  325 

Babcock  v.  Clarkson,  63  Fed. 

607  349,352 

Babcock  &  Wilcox  Co.  v.  To¬ 
ledo  Boiler  Works  Co.,  170 
Fed.  81  _  352 

Bailey  v.  Baker  Ice  Machine 
Co.,  239  U.  S.  268  313 

Baker  v.  Schofield,  243  U.  S. 

114  518 


19458° — 25 


3 


XXXIII 


XXXIV 


TABLE  OF  CASES  CITED. 


Page. 


Baker  v.  Union  Stock  Yards 
National  Bank,  63  Neb. 

801  319' 

Baldwin  Co.  v.  Robertson, 

265  U.  S.  168  487 

Ball  &  Socket  Fastener  Co. 
v.  Ball  Glove  Fastening 
Co.,  58  Fed.  818  349,  352 

Baltic  Mining  Co.  v.  Massa¬ 
chusetts,  231  U.  S.  68  568 

Baltimore  &  Ohio  R.  R.  v. 

GroegeT,  288  Fed.  321  522 

Banco  Mexicano  v.  Deutsche 
Bank,  289  Fed.  924;  263 
U.  S.  591  257 

Bankers  Life  Insurance  Co. 

v.  Robbins,  59  Neb.  170  318 

Barber  v.  Robeson,  15  N.  J. 

L.  17  249 

Barreda  v.  Silsbee,  21  How. 

146  255 

Barry  v.  Brune,  71  N.  Y. 

261  r  397 

Bates  &  Guild  Co.  v.  Payne, 

194  U.  S.  106  225 

Bauman  v.  Ross,  167  U.  S. 

548  494 

Baumgardner  v.  Dowagiac 
Mfg.  Co.,  50  Minn.  381  249 

Beall  v.  Washington,  Alexan¬ 
dria  &  Mt.  Vernon  Ry., 

20  I.  C.  C.  406  478 

Beall  v.  Wheeling  Traction 
Co.,  60  I.  C.  C.  600  478 

Behn,  Meyer  &  Co.  v.  Mil¬ 
ler,  54  App.  D.  C.  255;  296 
Fed.  1002  458, 474 

Belknap  v.  Schild,  161  U.  S. 

10  592 

Bell  v.  Buffinton,  244  Mass. 

294  555 

Belsch  v.  Chicago  &  North¬ 
western  Ry.,  43  Wis.  183  372 

Bendheim,  In  re,  180  Fed. 

918  41 

Bernhard  v.  Rochester  Ger¬ 
man  Insurance  Co.,  79 
Conn.  388  258 

Bessette  v.  Conkey  Co.,  194 
U.  S.  324  27, 66, 506 

Big  Vein  Coal  Co.  v.  Read, 

229  U.  S.  31  208 


Page. 


Bilokumsky  v.  Tod,  263  U.  S. 

149  14, 17 

Birks  v.  Allison,  13  C.  B.  (N. 

S.)  12  250 

Bitzer  v.  Washington- Virginia 
Ry.,  24  I.  C.  C.  255  478 

Blackheath,  The,  195  U.  S. 

361  433-435 

Blamberg  Bros.  v.  United 
States,  260  U.  S.  452  111 

Blanchard  v.  Putnam,  8  Wall. 

420  348 

Blanset  v.  Cardin,  256  U.  S. 

319  234 

Boardman  v.  Toffey,  117 
U.  S.  271  496 

Bock  v.  Perkins,  139  U.  S. 

628  29 

Bodkin  v.  Edwards,  255  U.  S. 

221  518 
Borrero  v.  Compania 

Anonyma  de  la  Luz  Elec- 
trica,  1  P.  R.  F.  144  212 

Bowditch  v.  Boston,  101 
U.  S.  16  524 

Bowker  v.  United  States,  186 
U.  S.  135  340 

Bowling  &  Miami  Invest¬ 
ment  Co.  v.  United  States, 

233  U.  S.  528  232 

Boyd  v.  Janesville  Hay  Tool 
Co.,  158  U.  S.  260  348 

Boyd  v.  United  States,  116 
U.  S.  616  17 

Boyle  v.  Great  Falls  &  Do¬ 
minion  R.  R.,  20  I.  C.  C. 

232  478 

Bram  v.  United  States,  168 
U.  S.  532  14, 15 

Brandt  v.  Mayhew,  218  Fed. 

422  312 

Branson  v.  Bush,  251  U.  S. 

182  386 

Brown  v.  Alton  Water  Co., 

222  U.  S.  325  506 

Brown  &  Schermerhorn  v. 

Fletcher,  237  U.  S.  583  328 

Brown  v.  McConnell,  124 
U.  S.  489  28 

Brown  v.  Persons,  122  Fed. 

212  39 


Brown  v.  Walker,  161  U.  S. 
591 


15 


TABLE  OF  CASES  CITED. 


Page. 

Brown  v.  Walker,  161  U.  S. 

591  42 

Brunson  v.  Carter  Oil  Co., 

259  Fed.  656  29 

Brushaber  v.  Union  Pacific 

R.  R.,  240  U.  S.  1  535 

Bunch  v.  Cole,  263  U.  S. 

250  234 

Burbank  v.  Kirby,  6  Idaho 
210  311 

Butler  v.  Boston  &  Savan¬ 
nah  Steamship  Co.,  130 
U.  S.  527  368 

Butters  v.  Oakland,  263  U. 

S.  162  387 

Caldwell  v.  Twin  Falls,  etc., 

Co.,  225  Fed.  584;  242  Fed. 

177  87, 157 

California  v.  Central  Pacific 
R.  R.,  127  U.  S.  1  568 

Campbell  v.  Consalus,  25  N. 

Y.  613  517 

Campbell  v.  United  States, 

224  U.  S.  99  496 

Carlisle  Packing  Co.  v.  Sail- 
danger,  259  U,  S.  255  457 

Carter  v.  Roberts,  177  U.  S. 

496  506 

Cary,  In  re,  10, Fed.  622  29 

Cedar  Rapids  &  Iowa  City 
Ry.  &  L.  Co.  v.  Chicago 
&  Northwestern  Ry.,  13 
I.  C.  C.  250  479 

Central  Coal  &  Coke  Co.  v. 

Good  &  Co.,  120  Fed.  793  255 

Central  Trust  Co.  v.  Chicago 
Auditorium  Assn.,  240  U.  S. 

581  249 

Central  Union  Trust  Co.  u. 

Garvan,  254  U.  S.  554  463 

Central  Vermont  Ry.  v. 

White,  238  U.  S.  507  209, 457 

Champlain  Realty  Co.  v. 

Brattleboro,  260  U.  S.  366  569 
Chanute  v.  Martin,  25  Ill. 


63  -  289 

Charles  Nelson  Co.,  In  re, 

294  Fed.  926  366 

Chastleton  Corp.  v.  Sinclair/ 

264  U.  S.  543  487 

Chelentis  v.  Luchenbach 
Steamship  Co.,  247  U.  S. 

372  457 


Page. 

Cheney  v.  Straube,  35  Nebr. 


521  249 

Cheney  Brothers  Co.  v.  Mass¬ 
achusetts,  246  U.  S.  147  565 

Chetwood,  Petitioner,  In  re, 

165  U.  S.  443  506 

Chew  Heong  v.  United  States, 

112  U.  S.  536  437 

Chicago  &  Alton  Ry.  v. 
Pressed  Steel  Car  Co.,  243 
Fed.  883  350 

Chicago  &  Milwaukee  Elec¬ 
tric  R.  R.  Co.  v.  Illinois 
Central  R.  R.  13  I.  C.  C. 

20  479 


Chicago  &  Northwestern  Ry. 

v.  Bower,  241  U.  S.  470  529 

Chicago,  Burlington  &  Quincy 
Ry.  v.  Williams,  205  U.  S. 

444  175 

Chicago  Great  Western  R.  R. 

Co.  v.  Basham,  249  U.  S. 

164  587,  591, 592 

Chicago  Great  Western  Ry. 

v.  Kendall,  266  U.  S.  94  588 

Chicago,  K.  &  N.  Ry.  v.  Van 
Cleave,  52  Kans.  665  372 

China,  The,  7  Wall.  53  367 

Chin  Yow  v.  United  States, 

208  U.  S.  8  '  •  119 

Christensen  Engineering  Co., 
Matter  of,  194  U.  S.  458  65,  506 
Citizens’  Bank  v.  Cannon,  164 
U.  S.  319  295 

Citizens  Bank  v.  Opperman, 

249  U.  S.  448  587,592 

Citizens  of  Somerset  v.  Wash¬ 
ington  Railway  &  Electric 
Co.,  22  I.  C.  C.  187  478 

City  of  Wellsville  v.  United 
States,  278  Fed.  769  477 

Claflin  v.  Houseman,  93  U.  S. 

130  208 

Clark  v.  United  States,  95 
U.  S.  539  521 

Clark  v.  Wells,  203  U.  S. 

164  209 

Clemens  v.  Clemens,  37  N.  Y. 

59  ,  242 

Cleveland  Terminal  &  Val¬ 
ley  R.  R.  v.  Cleveland 
Steamship  Co.,  208  U.  S. 

316  433,435 


XXXVI 


TABLE  OF  CASES  CITED. 


Page. 

Cleveland  v.  Walsh  Construc¬ 
tion  Co.,  279  Fed.  57  496 

Cocker  v.  New  York,  O.  & 

W.  Ry.,  253  Fed.  676  320 

Coffee  v.  Haynes,  124  Cal. 

561  289 

Cole  v.  Ralph,  252  U.  S.  286  327 
Collins  v.  Miller,  252  U.  S. 

364  590 

Collyer  &  Co.  v.  Moulton,  9 
R.  I.  90  221 

Columbian  Government  v. 

Rothschild,  1  Sim.  94  340 

Commercial  Trust  Co.  v.  Mil¬ 
ler,  262  U.  S.  51  463 

Commissioners,  etc.  v.  St. 
Louis  Southwestern  Ry., 

257  U.  S.  547  381 

Commonwealth  Trust  Co.  v. 

Smith,  273  Fed.  1  153,159 

Connecticut  v.  Pennsylvania, 

6  Fed.  Cas.  No.  3104  259 

Continental  Ins.  Co.  v. 

Rhoads,  119  U.  S.  237  516 

Coomer  v.  United  States,  213 
Fed.  1  502 

Cooper  v.  Reynolds,  10  Wall. 

308  '  318 

Cope  v.  Vallette  Dry  Dock 
Co.,  119  U.  S.  625  172 

Cossens,  Ex  parte,  Buck’s 
Cases,  531  41 

Counselman  v.  Hitchcock, 

142  U.  -S.  547  15,  40 

Cox  v.  Hart,  260  U.  S. 

427  534 

Craig  v.  Hecht,  263  U.  S. 

255  585 

Crawford  v.  Neal,  144  U.  S. 

585  256 

Creswill  v.  Knights  of 
Pythias,  225  U.  S.  246  318 

Crew  Levick  Co.  v.  Pennsyl¬ 
vania,  245  U.  S.  292  569 

Cromwell  v.  County  of  Sac, 

94  U.  S.  351  241 

Cross  v.  Brown,  19  R.  I. 

220  289 

Cross  v.  Evans,  167  U.  S. 

60  175 

Crouch  v.  United  States,  291 
Fed.  1016 


Pag& 


Cummings  v.  National  Bank, 

101  U.  S.  153  98 

Cunningham  v.  Macon  & 
Brunswick  R.  R.,  109  U.  S. 

446  487 

Curran  v.  Burdsall,  20  Fed. 

835  349 

Curtis  v.  Innerarity,  6  How. 

146  257 

Daigle  v.  Bird,  22  La.  Ann. 

138  289 

Daimler  Co.,  Ltd.,  v.  Con¬ 


tinental  Tyre  &  Rubber 
Co.,  2  A.  C.  (1916)  307  472 

Damon  v.  Crosby  Transpor¬ 
tation  Co.,  33  I.  C.  C. 


448  478 

Danciger  v.  Cooley,  248  U.  S. 

319  248 

Dannhauser  v.  Wallenstein, 

169,  N.  Y.  199  395 

Davis  v.  Cornwell,  264  U.  S. 

560  93 

Davis  v.  Farmers  Co-opera¬ 
tive  Equity  Co.,  262  U.  S. 

312  207 

Davis  v.  Manry,  30  Ga. 

App.  213  401 

Davis  v.  Slocomb,  263  U.  S. 

158  582 

Davis  &  Farnum  Mfg.  Co. 
v.  Los  Angeles,  189  U.  S. 

207  500 

Davies  v.  Texas  Central  R. 

R. ,  62  Tex.  Civ.  App.  599  250 

Davis*  v.  Wechsler,  263  U.  S. 

22  33,318 

Dayton-Goose  Creek  Ry.  Co. 
v.  United  States,  263  U.  S. 

456  589 

Debs,  In  re,  158  U.  S.  564  426 

DeGanay  v.  Lederer,  250  U. 

S.  376  250 

Degge  v.  Hitchcock,  229 

U.  S.  162  225 

De  La  Rama  v.  De  La  Rama, 

241  U.  S.  154  258 

Delaware  &  Hudson  Co.  v. 

United  States,  295  Fed.  558  438 
Delaware,  Lackawanna  & 
Western  R.  R.  v.  Converse, 

139  U.  S.  469  524 


496 


TABLE  OF  CASES  CITED. 


Pag#. 

Delaware,  Lackawanna  & 


Western  R.  R.  Co.  v.  Yur- 
konis,  238  U.  S.  439  593 

Delk  v.  St.  Louis  &  San 
Francisco  R.  R.,  220  U.  S. 

580  524 

Dexning  v.  Bradstreet,  85 
Conn.  650  29 

De  Motte  v.  Whybrow,  263 
Fed.  366  258 

Dennick  v.  Railroad  Co.,  103 
U.  S.  11  211 

Denny  v.  Pironi,  141  U.  S. 

121  515 

Denver  &  Interurban  Ry.  v. 
United  States,  236  Fed. 

685  479 


Denver  &  Rio  Grande  R.  R. 

v.  Denver,  250  U.  S.  241  427 

Denver,  etc.  R.  R.  Co.  v. 

United  States,  241  Fed.  614  338 
Detroit  &  Mackinac  Ry.  v. 


Michigan  R.  R.  Comm., 

240  U.  S.  564  207 

Diaz  v.  Gonzalez,  261  U.  S. 

102  146 

Dier.  v.  Banton,  262  U.  S. 

147  41 

Director  General  v.  Kasten- 
baum,  263  U.  S.  25  317 

Dreifus,  Block  &  Co.  v.  Sal¬ 
vage  Co.,  194  Pa.  St.  475  221 

Drvden  v.  Kellogg,  2  Mo. 

App.  87  250 

Duchess  of  Kingston’s  Case, 

2  Smith’s  Leading  Cases 
609  517 

Duckett  &  Co.  v.  United 
States,  58  Ct.  Clms.  234  *  149 
Duncan  Townsite  Co.  v. 

Lane,  245  U.  S.  308  *  490 

Dunlap  v.  Northeastern  R. 

R.,  130  U.  S.  649  524 

DuPont  de  Nemours  &  Co. 

v.  Davis,  264  U.  S.  456  317 

Durham  v.  Railroad,  185  N. 

C.  240  178 

Dwyer  v.  United  States,  93 
Fed.  616  257 

Eddy  v.  Lafayette,  163  U.  S. 

456  258 

Edgington  v.  Tdylot,  270 
Fed.  48  312 


Page. 

Edward,  The,  291  Fed. 

1017  356 

Edward,  The,  1  Wheat.  261  511 

Elliott  v.  Chicago,  Milwaukee 
&  St.  Paul  Ry.,  150  U.  S. 

245  524 

El  Mundo,  The,  294  Fed. 

577  366 

El  Paso  &  S.  W.  R.  R.  Co.  v. 
Lovick  210  S.  W.  283;  110 
Tex.  244  320 

Emery  v.  Boston  Terminal 
Co.,  178  Mass.  172  151 

Empire  State  Cattle  Co.  v. 
Atchison,  Tdpeka  &  Santa 
Fe  Ry.,  210  U.  S.  1  524 

Endicott  Co.  v.  Encyclo¬ 
pedia  Press  189  N.  Y.  S. 

673;  199  App.  Div.  194; 

200  App.  Div.  847;.  234 
N.  Y.  627  285,  287,  291 

Ensign  v.  Pennsylvania,  227 
U.  S.  592  42 

Erie  Coal  &  Coke  Corpora¬ 
tion  v. ,  United  States,  58 
Ct.  Clms.  261  493,  518 

Eureka  Pipe  Line  Co.  v.  Hal- 
lanan,  257  U.  S.  265  557, 

558,  562,-569 

Everett  v.  Judson,  228  U.  S. 

474  313 

Faber  v.  City  of  New  York, 

222  N.  Y.  255  258 

Fairchild  v.  Hughes,  258 

U.  S.  126  488 

Fairbanks  v.  United  States, 

223  U.  S.  215  483 

Fall  v.  United  States  ex  rel. 

Lynn,  52  App.  D.  C.  155; 

285  Fed.  889  163 

Fares  of  Washington- Virginia 
Ry.,  62  I.  C.  C.  200  478 

Famcomb  v.  Denver,  252 
U.  S.  7  270 

Farnsworth  v.  Boston,  126 
Mass.  1  151 

Farrell  v.  O’Brien,  199  U.  S. 

89  583,  585,  595 

Faulks  v.  Kamp,  3  Fed.  898  349 

Fay  v.  Crozer,  217  U.  S.  455  580 
Feldstein,  In  re,  103  Fed. 

269  41 


XXXVIII 


TABLE  OF  CASES  CITED. 


Page. 

Ferries  Co.  v.  United  States, 

57  Ct.  Clms.  616  261 

First  National  Bank  v.  Weld 
County,  264  U.'  8.  450  179, 270 
First  National  Bank  of  Can¬ 
ton  v.  Williams,  252  TT  S. 

504  487 

Fishback  Kv.  Western  Union 
Tel.  Co.,  161  U.  S.  96  295 

Fisher  v.  Consequa,  9  Fed. 

Cas.  No.  4816  249 

Fitzpatrick  i>.  Panama  R.  R., 

2  C.  Z,  S.  C.  Ill  214 

Foltz  Smokeless  Furnace  Co. 
v.  Eureka  Smokeless  Fur¬ 
nace  Co.,  256  Fed.  847  350 

Fort  Smith  &  Western  R.  R.  / 

.  v.  Mills,  253  U.  S.  206  130, 487 
Foster  v.  Young,  172  Cal,  317  288 
Franklin  Syndicate,  In  re,  114 
Fed.  205  f  41 

Frazer  v.  Bigelow  Carpet 
Co.,  141  Mass.  126  A  258 

Frazer  v.  Tunis,  1  Binney 
(Pa.)  254  250 

French  v.  Barber  Asphalt 
Paying  Co.,  181  U.  S.  324  386 

French  v.  Weeks,  259  U.  S.- 
326  248 

Frese  v  Chicago,  Burlington 
&  Quincy  R.  R.,  263  U.  S. 

1  149 

Fri'esen  v.  Chicago,  .  R.  I.  & 

P.  Ry.,  254  Fed.  875  320 

Fritch,  (J.  Homer,  Inc.)  v. 
United  States,  248  U».  S. 

458  .  369 

Fuller,  Ex  parte,  262  U.  S. 

91  41 

Fullerton-Krueger  Lumber 
Co.  v.  Northern  Pacific 
Ry.,;  156  Minn.  20  436 

Furness;  Withy  &  Co.  v. 
Yang-Tsze  Insurance  Assn., 

242  U.  S.  430  ,186 

Galveston,  Harrisburg  &  San 
Antonio  Ry.  v.  Wallace, 

223  U.  S.  481  208 

^Ggns  v.  Aetna  Life  Ins.  Co., 

214  N.  Y.  326  396 

Gardner  v.  Michigan  Central 
R.  R.,  150  U.  S.  349  524 


Page 


Garrison  v.  City  of  New 
York,  21  Wall.  196  494 

Gast  Realty  Co.  v.  Schneider 
Granite  Co.,  240  U.  S.  55  85 

Gates  v.  Union  Bank,  12 
Heisk.  (Tenn.)  325  259 

Gerdes  v.  Lustgarten,  262 
U.  S.  741  325 

Georgia  v.  Tennessee  Cop¬ 
per  Co.,  206  U.  S.  230  426 

Georgia,  Fla.  &  Ala.  Ry.  v. 
Blish -Milling  Co.,  241  U.  S. 

190  93 

Georgia  Railroad  &  Banking 
Co.  v.  Smith,  128  U.  S. 

174  534 

Georgia  Ry.  &  Power  Co.  v. 

Decatur,  262  U.  S.  432  318, 321 
Glickstein  v.  United  States, 

222  U.  S.  139  42 

Gnerich  ?>  Rutter,  265  U.  S. 

388  508-510 

Goddard  v.  Foster,  17  Wall. 

123  257 

Goldberg  v.  Daniels,  231 
U.  S.  218  486 

Golden  v.  Riverside  Coal  & 
Timber  Co.,  184  Ky.  200  143 

Goldthwait  v.  Day,  149  Mass. 

185  340 

Gompers  v.  Bucks  Stove  & 


Range  Co.,  221  U.  S.  418 

27,  32, 43, 65,  66 
■Gompers  v.  United  States, 

233  U.  S.  604  67 

Gorham  Mfg.  Co.  v.  Travis, 

274  Fed.  975  .  265,  266 

Gorham  Mfg.  Co.  v.  Wen¬ 
dell,  261  U.  S.  1  266 

Gottfried  v.  Miller,  104  U  .S. 

521  348,  349 

Gouled  v.  United  States,  255 
U.  S.  298  p 

Grant  v.  United  States,  227  • 

U.  S.  74  507 

Grant  Smith-Porter  Ship  Co. 

v.  Rohde,  257  U.  S.  469  457 

Grays  Harbor  Co.  v.  Coats- 
Fordney  Co.,  243  U.  S. 

251  321 

Great  Lakes  Dredge  &  Dock 
Co.  v.  Kierejewski,  261 
U.  S.  479  '  172, 457 


TABLE  OF  CASES  CITED, 


XXXIX 


Great  Northern  Ry.  v.  Don¬ 
aldson,  246  U.  S.  121  528,  529 
Green  v.  Easton,  74  Hun. 

(N.  Y.)  329  250 

Greene  v.  Louisville  &  Inter- 
urban  R.  R.,  244  U.  S. 

499  98 

Greenleaf  Johnson  Lurnber 
Co.  v.  Garrison,  237  U.  S. 

251  427,  487 

Griggs  v.  Houston,  104  U.  S. 

553  524 

Gunter  v.  Atlantic  Coast  Line 
R.  R.,  200  U.  S.  273  242 

Haes,  Ex  parte,  [1902]  1 
K.  B.  98  40 

Hagar  v.  Reclamation  Dis¬ 
trict  No.  108,  111  U.  S. 

701  288 

Haggard  v.  Independent 
School  District,  113  Iowa 
486  372 

Haimowich  v.  Mandel,  243 
Fed.  338  325 

Hale  v.  Henkel,  201  U.  S. 

43  .  15 

Hallo  well  v.  United  States, 

209  U.  S.  101  175 

Hammer  v.  Dagenhart,  247 
U.  S.  251  ‘  487 

Hanson  v.  Wittenberg,  205 
Mass.  319  220 

Hardy  v.  United  States,  186 
U.  S.  224  14, 15 

Harris,  Matter  of,  221  U.  S. 

274  41 

Harvey  v.  Tyler,  2  Wall.  328  437 
Haubert  v.  Baltimore  &  Ohio 
R.  R.,  259  Fed.  361  320 

Hayes  v.  Fischer,  102  *U.  S. 

121  506 

Heath,  In  re,  2  D.  &  Ch.  214  41 
Hebert  v.  Handy,  29  R,  I. 

‘543  250 

Hegler  v.  Faulkner.  153  U.  S. 

109  .  '  .  517 

Heike  v.  United  States,  217 
-U.  S.  423  '  591 

Heisler  v.  Thomas  Colliery 
Co.,  262  U.  S.  245  588 

Heitler  v.  United  States,  260 
U.  S.  438  589 


Page. 

Hendrick  v.  Maryland,  235 
U.  S.  610  576 

Herbert  v.  Butler,  97  U.  S. 

319  524 

Hexter  v.  Clifford,  5  Col.  168  289 
Heyman  v.  Hays,  236  U.  S. 

178  564 

High  v.  Bank  of  Commerce, 

95  Cal.  386  288,289 

Hill  v.  United  States,  149  U. 

S.  593  150 

Hill  v.  Wallace,  259  U.  S.  44  487 
Hixon  v.  Oakes,  265  U.  S. 

254  581 

Hodges  v.  Snyder,  261  U.  S. 

600  279 
Hohorst  v.  Hamburg-Ameri- 
can  Packet  Co.,  148  U.  S. 

262  590 

Hooks  Smelting  Co.,  In  re, 

138  Fed.  954  39 

Hopkins  v.  Lee,  6  Wheat.  109  517 
Hopkins  v.  Lincoln  Trust  Co., 

233  N.  Y.  213  437 

Hopt  v.  Utah,  110  U.  S.  574  14 

Home  v.  George  H.  Ham¬ 
mond  Co.,  155  U.  S.  393  516 

Horstmann  Co.,  v.  United 
States,  257  U.  S.  138  586. 

Horton  v.  Colwyn  Bay  &  Col- 
wyn  Urban  Council,  L.  R. 
[1908]  1  K.  B.  327  372 

Houck  v.  Little  River  Drain¬ 
age  District,  239  /U.  S.  254 

178, 190, 386 

House  v.  Road  Imp.  Dist., 

158  Ark.  330,357  175 

Houston,  Secretary  of  the 
Treasury,  v.  Ormes,  252 
U.  S.  469  v  125 

Hubgh  v.  New  Orleans  &'C. 

R.  R.,  6  La.  Ann.  495  211, 

213, 214, 216 

Hudson  v.  Parker,  156  U.  S. 

277  .  •  2,8 

Hudson  County  Water  Co.  v. 

McCarter,  209  U.  S.  349  426 

Hull  v.  Burr,  234  U.  S.  712 

513, 582,  585,  590,  593 
Hunt  v.  Norris,  4  Mart.  (La.) 

517  249 

Hunter  v.  Truckee  Lodge,  14 
Nev.  24  212 


XL 


TABLE  OF  CASES  CITED. 


Page. 

Hurlburt  v.  Palmer,  39  Neb. 

158  319 

Hyman  v.  Newell,  7  Colo. 

App.  78  249 

Illinois  Central  R.  R.  v.  Illi¬ 
nois,  163 'U.  S.  142  577 

Illinois  Central  R.  R.  v. 

State  Public  Utilities 
Comm.,  245  U.  S.  493  339 

Improvement  Co.  v.  Munson, 

14  Wall.  442  524 

Insurance  Co.  v.  Brame,  95 
U.  S.  754  211 

Insurance  Co.  v.  Folsom,  18 
Wall.  237  496 

Insurance  Co.  v.  Meeker,  37 
N.  J.  L.  282  256 

Ireland  v.  Woods,  246  U.  S. 

323  587, 592 

Intermountain  Rate  Cases, 

234  U.  S.  476  131 

International  Paper  Co.  v. 
Massachusetts,  246  U.  S. 

135  82, 83, 568 

International  Ry.  v.  David¬ 
son,  257  U.  S.  506  487 

Interstate  Com.  Comm.  v. 
Humboldt  S.  S.  Co.,  224 
U.  S.  474  30 

Interstate  Commerce  Comm. 
v.  Illinois  Central  R.  R.> 

215  U.  S.  452  130 

Interstate  Commerce  Comm. 
v.  Louis.  &  Nash.  R.  R.,  227 
U.  S.  88  225 

Interstate  Commerce  Comm. 
v.  Union  Pacific  R.  R., 

222  U.  S:  541  225 

Interurban  Railway  &  Ter¬ 
minal  Co.  v.  Public  Utili¬ 
ties  Comm.,  98  0.  S.  287  477 

Intrastate  Fares  of  Chicago, 
North  Shoro  &  Milwaukee 
R.  R  ,  62  1  C.  C.  188  478 

Intrastate  Rates  Within  Illi-  ~ 
nois,  77  I.  C.  C.  173  478 

Irving  Bank-Columbia  Trust 
Co.  v.  New  York  Rys.  292 
Fed.  429  250 

Jasper  v.  United  States,  43 
Ct.  Clms.  368  240,  241 

Jenkins  v.  Richardson,  6.  J. 

J.  Marshall  (Ky.)  441  249 


Page. 

Jett  Bros.  Distilling  Co.  v. 
Carrollton,  252  U.  S.  1  587, 

592,  594,  595 

Jewell  v.  Knight,  123  U.  S. 

426  175 

J.  Homer  Fritch,  Inc.  v. 
United  States,  248  U.  S. 

458  369 

Johnson  v.  Gearlds,  234  U.  S. 

422  483 

Johnson  v.  McAdoo,  257- 
Fed.  757  320 

Johnson  v.  United  States, 

163  Fed.  30;  228  U.  S. 

457 ,  41,  216 

Joint  '  Passenger  Fares,  59 
I.  C.  C.  170  478 

Jones  v.  Rutherford,  26  App. 

D.  C.  114  126 

Josephson,  In  re,  121  Fed. 

142  39 

Jurisdiction  over  Urban 
Electric  Lines,  33  I.  C.  C. 

536  747 

Kalkhoff  v.  Nelson,  60  Minn. 

284  250 

Kane  v.  New  Jersey,  242 
U.  S.  160  *  577 

Kane  v.  Northern  Central 
Ry.,  128  U.  S.  91  524 

Kansas  City,  Fort  Scott  & 
Memphis  Ry.  v.  Kansas, 

240  U.  S.  227  562 

Kansas  City  So.  Ry.  v.  Kaw 
Valley  Drainage  Dist.,  233 
U.  S.  75  426,  577 

Kansas  City  So.  Ry.  v.  Road 
Imp.  Dist.  156  Ark.  116; 

256  U.  S.  658  85,380,387,393 

Kansas  City  Western  Ry.  v. 

McAdoo,  240  U.  S.  5l  479 

Kaufman  v.  Treadway,  195 
U.  S.  271  257 

Kaw  Boiler  Works  v.  Schull,  '  v 
230  Fed.  587  308 

Kearney  v.  Case,  12  Wall. 

275  496 

Keller  v.  Miller.  63  Colo. 

304  372 

Keller  v.  Potomac  Elec.  Co., 

261  U.  S.  428  30 

Kelly  v.  Pittsburgh,  104  U. 

S.  78  190 


TABLE  OF  CASES  CITED. 


Page, 


Kennard  v.  Nebraska,  186  U. 

S.  304  579 

Kennedy  v.  Georgia  State 
Bank,  8  How.  586  516 

Kennedy  v. .  United  States, 

265  U.  S.  344  581 

Kennington  v.  Palmer,  255 
U.  S.  100  487,  500 

Kent  v.  Porto  Rico,  207  U. 

S.  113  15 

Kesler  v.  St.  John,  22  Iowa 
565  289 

Ketcham  v.  Kent,  115  Mich. 

60  289,  290,  389 

Kilpatrick  v.  Choctaw,  O.  & 

G.  R.,  121  Fed.  11  530 

King  v.  Mullins.  171  U.  S. 

404  580 

King  v.  West  Virginia,  216 
U.  S.  92  580 

King  of  Spain  v.  Hullett,  1 
Cl.  &  F.  333  338 

Kinnane  v.  Detroit  Creamery 
Co.,  255  U.  S.  102  487 

Klein  v.  Director  General, 

180  N.  Y.  S.  618  320 

Knickerbocker  Ice  Co.  v. 

Stewart,  253  U.  S.  149  457 

Kreplik  v.  Couch  Patents 
Co,,  190  Fed.  565  65 


Rung  Ching  Chong  v.  Wing 
Chong,  2  C.  Z.  S.  C.  25  214 

Kunhardt  &  Co.  v.  United 
States,  58  Ct.  Clms.  718  538 
Kwock  Jan  Fat  v!  White, 

253  U.  S.  454  119 

Kyd  v.  Exchange  Bank  of 
Cortland,  56  Neb.  557  319 

La  Bourgogne,-  210  U.  S. 

95  212, 215 

Laird  v.  Carton,  196  N.  Y. 

169  290 

Lake  Monroe  Case,  250  U.  S. 

246  111 

Lambert  Run  Coal  Co.  v. 
Baltimore  &  Ohio  R.  R., 

258  U.  S.  377  486 

Lane  v.  Morrison,  246  U.  S. 

214  48$,488 

Lane  v.  Watts,  234  U.  S.. 

525  '  487 

Lane  County  v.  Oregon,  7 
Wall.  71  308 


Page. 


La  Roque  v.  United  States, 

239  U.  S.  62  483 

Law  v.  Spence,  5  Idaho  244  311 
Law  v.  United  States,  290 
Fed.  972;  299  Fed.  61  .494 

Layne  &  Bowler  Corp.  v. 
Western  Well  Works,  261 
U.  S.  387  185 

Leader  Plow  Co.  v.  Bridge- 
water  Plow  Co.,  237  Fed. 

376  352 

Leather  Grilie  &  Drapery  Co. 
v.  ’  Christopherson,  182 
Fed.  817  352 

Lehfeldt,  In  re,  225  Fed. 

681  312 

Leloup  v.  Port  of  Mobile, 

127  U.  S.  640  557,  562 

Lemke  v.  Farmers  Grain  Co., 

Co.,  258  U.  S.  50  593 

Lemke  v.  Homer  Farmers 
Elevator  Co.,  258  U  .S. 

65  593 

Lenox  v.  Howland,  3  Caines 
(N.  Y.)  323  249 

Levin,  In  re,  131  Fed.  388  41 

Liberty  Highway  Co.  v, 
Michigan  Public  Utilities 
Comm.,  294  Fed.  703  575 

Libby  v.  Clark,  118  U.  S.  • 
250  234 

Like  v.  McKinstry,  41  Barb. 

186  215 

Lincoln  v.  Commonwealth, 

164  Mass.. 368  372 

Lincoln  Gas  &  Electric  Co.  v, 
Lincoln,  253  U.  S.  477  591 

Lipke  v.  Lederer,  259  U.  S. 

557  487 

Little  v.  Dyer,  138  Ill.  272  250 

Littlefield  v.  Perry,  21  Wall. 

205  349 

Liverpool,  Brazil  &  River 
Plate  Steam  Navigation 
Co.  v.  Brooklyn  Eastern 
Dist.  Terminal,  251  U.  S. 


48  367 

Local  Fares  of  the  Hudson  & 
Manhattan  R.  R.,  58  I.  C. 

C.  270  478 

Local  and  Joint  Passenger 
Fares,  59  I.  C.  "C.  430  478 


XLII 


TABLE  OF  CASES  CITED. 


Page. 

Longpre  v.  Diaz,  237  U.  S. 

512  147 

Long  Wellesley’s  Case,  2 
Russ.  &  M.  639  65 

Lothrop  v,  Reed,  13  Allen 
294  250 

Louisiana  v.  Garfield,  211 
U.  S.  70  486 

Louisiana  v.  McAdoo,  234 
U.'S.  627  488 

Louisville  &  Nashville  R.  R. 
v.  Barber  Asphalt  Paving 
Co.,  197  U.  S.  430  387 

Louis.  &  Nash.  R.  R.  'v.  Gar¬ 
rett,  231  U.  S.  298  30 

Louisville  &  Nashville  R.  R. 

v.  Layton,  243  U.  S.  617  528 

Louis.  &  Nash.  R.  R.  v.  Mil¬ 
ler,  112  Ky.  464  29 

Louisville  &  Nashville  R.  R. 

Co.  v.  Mottley,  219  U.  S. 

467  583 

Louisville  &  Nashville  R.  R. 
v.  United  States,  238  U.  S. 

1  200 

Louis.  &  Nash.  R.  R.  v. 
United  States,  242  U.  S. 

60  200 

Louisville  Bridge  Co.  v. 
United  States,  242  U.  S. 

409  427,  428 

Louisville  Passenger  Fares,  52 
I.  C.  C.  366  478 

Love  v.  Griffith,  236  S.  W. 

239  32 

Lustgarten,  In  re,  289  Fed. 

481  322,  325 

Lutcher  &  Moore  Lumber 
Co.  v.  Knight,  217  U.  S. 

257  328 

McAnaw  v.  Matthis,  129 
Mo.  142  28S 

McCain  v.  Des  Moines,  174 
U.  S.  168  582 

McCarthy  v.  Arndstein,  262 
U.  S.  355;  263  U.  S. 

676  35,  39 

McCreery  v.  Day,  119  N.  Y. 

1  221 

McDaniel  v.  Traylor,  196 
U.  S.  415;  212  U.  S.  428  292, 

295,  297 


Page. 


McDonnell  v.  Alabama  Gold 
Life  Ins.  Co.,  85  Ala.  401  397 
McFadden  v.  United  States, 


213  U.  S.  288 

579 

McGowan  v.  Parrish, 

237 

U.  S. 285 

126 

McGregor  v.  Hogan, 

263 

U.  S.  234 

270 

McGuire  v.  Blount,  199  U.  S. 

142 

524 

Mack  Engineering  &  Supply 

Co.  v.  United  States, 

291 

Fed.  713 

110 

Mackel  v.  Rochester, 

102 

Fed.  314 

41 

Macon  Grocery  Co.  v. 

At- 

lantic  Coast  Line  R. 

R., 

215  U.  S.  501 

515 

MacKenzie  v.  Engelhard  Co. 

286  Fed.  813;  262  U.  S. 

739  132,  142 

Mackenzie  v.  Eschmann’s 
Exrs.,  174  Ky.  450  141 

Mahaffey  v.  Petty,  1  Ga. 

261  249 

Mahler  v.  Eby,  264  U.  S. 

32  121 

Malek  Adhel,  The,  2  How. 

210  367 

Malone  v.  Alderdice,  212 
Fed.  668  517 

Manufacturers  Association  of 
York  v.  Pennsylvania  R. 

R.,  73  I.  C.  C.  40  96 

Marande  v.  Texas  &  Pacific 
Ry.,  184  U.  S.  173  524 

Marconi  Wireless  Telegraph 
Co.  v.  Simon,  246  U.  S. 

46  328 

Marquette  Hotel  Co.  v.  State 
Tax  Commission,  282  Mo. 

213  556-562 

Marshall  Dental  Manufac¬ 
turing  Co.  v.  Iowa,  226 
U.  S.  460  426 

Martin  v.  District  of  Colum¬ 
bia,  205  U.  S.  135  85 

Martin  v.  United  States,  168 
Fed.  200  514 

Martin  Hill  Cash-Carrier  Co. 
v.  Martin,  67  Fed.  786  352 


TABLE  OF  CASES  CITED, 

Page. 


XLIII 

Page. 


Maryland  v.  Baltimore  & 

Ohio  R.  R.  Co.,  3  How. 

534  •  591 

Massachusetts  v.  Mellon,  262 
U.  S.  447  t  488 

Mather  v.  Stbkely,  218  Fed. 

764  257 

Mutual  Film  Corp.  v.  Indus¬ 
trial  Commission  of  Ohio, 

236  TJ.  S.  230  131 

Mutual  Life  Ins.  Co.  v. 

Liebing,  259  U.  S.  209  397 

Medbury  v.  United  States, 

173  U.  S.  492  225 

Melvin  v.  State,  121  Cal.  16  250 
Menard  v.  Goggan,  121  U.  S. 

253  516 

J.  Menist  &  Co.,  In  re,  290 
Fed.  947  304 

Merchants’  Bank  v.  State 
Bank,  10  Wall.  604  524 

Merchants’  Stock  &  Grain 
Co.  v.  Board  of  Trade,  187 


Fed.  398;  201  Fed..20  28,  65 

Merchants’  Stock  Co.,  In  re, 

223  U.  S.  639  27,  65,  506 

Messenger  v.  Anderson,  225 
U.  S.  436  321 

Metropolitan  Co.  v.  Kaw 
Valiev  District,  223  U.’S. 

519  506 

Mejdcan  Central  Ry.  v. 

.  Duthie,  189  U.  S.  76  516 

Mevmot,  Ex  parte,  1  Atk. 

196  41 

Michaelson  v.  United  States, 

291  Fed.  940  44,  63 

Michigan  Ry.  v.  Michigan 
Central  R.  R.,  49  I.  C.  C. 

255  '  478 

Mil  helm  v.  Moffat  Tunnel 
Improvement  District,  262 
U.  S.  710  270 

Mill  Dam  Foundery  v. 

Hovey,  21  Pick.  417  249,  250 

Miller  v.  Doran,  245  Iff. 

200  144 

Miller  v.  Eagle  Mfg.  Co.  151 
U.  S.  186  348 

Miller  v.  Robertson,  286 
Fed.  511  257 

Miller  v.  Strahl,  239  U.  S. 

426  502 


Miller  &  Lux  v.  Sacramento 
Drainage  District,  256  U. 

S.  129  178,  190 

Minis  v.  United  States,  15 
Pet.  423  ■  534 

Minneapolis  &  St.  Louis  R. 

R.  v.  Bombolis,  241  U.  S. 

211  208 

Minnesota  v.  Hitchcock,  185 
U.  S.  373  483,  486 

Minor  v.  Mechanics’  Bank,  1 
Pet.  46  250 

Missouri  v.  Illinois,  200  U. 

S.  496  424,  426,  427 

Missouri,  Kansas  &  Texas 

Ry.  v.  Haber,  169  U.  S. 

613  394 

Missouri,  Kans.  &  Tex.  Ry. 

v.  Ward,  244  U.  S.  383  93 

Missouri  Pacific  R.  R.  v. 

Ault,  256  U.  S.  554  317,  320 

Missouri  Pacific  R.  R.  v. 


Hanna,  157  Ark.  32  184 

Missouri  Pac.  R.  R.  v.  Hen¬ 
derson,  157  Ark.  43  92,  93 

itchell.  Coal  Co.'  v.  Penn¬ 
sylvania  R.  R,  230  U.  S. 

247  31 

Molinari  v.  Maryland,  263 
U-.  S.  685  581 

Monongahela  Bridge  Co.  v. 
United  -  States,  216  U.  S. 

177  426 

Monroe  v.  United  States,  184 
U.  S.  524  521 

Moon-Hopkins  Co.  v.  Dalton 
Co,  236  Fed.  936  352 

Moore  v.  Weir,  3  Sneed 
(Tenn.)  46  250 

Moore  &  Co.  v.  Atchison, 
etc.  Ry,  174  N.  Y.  S.  60  320 
Moores  v.  Citizens’  National 
Bank,  111  U.  S.  156  143 

Morehouse  v.  Giant  Powder 
Co,  206  Fed.  24  „  27 

Morrison  v.  Fall,  53  App. 

D.  C.  331;  290  Fed.  306  482 

Morrow  v.  United  States,  58 
Ct.  Clms.  20  532 

Moser  v.  United  States,  58 
Ct.  Clms.  164  236 

Moulor  v.  American  Life  In-  . 


surance  Co,  11LU.  S.  335  321 


XLIV 


TABLE  OF  CASES  CITED. 


Page. 

Mowry  v.  Whitney,  14  Wall. 

620  258 

Myers  v.  International  Trust 
Co.,  263  U.  S.  64  242 

Myles  Salt  Co.  v.  Iberia  & 

St.  Mary  Drainage  Dis¬ 
trict,  239  U.  S.  478  386 

Nachman,  In  re,  114  Fed. 

995  41 

Naganab  v:  Hitchcock,  202 
U.  S.  473  483,486 

Naletsky,  In  re,  280  Fed. 

437  41 

Nash  v.  United  States,  229 
U.  S.  373  130,502 

Nashville,  Chattanooga  &  St. 
Louis  Ry.  v.  Tennessee, 

262  U.  S.  318  199 

Nassau  Smelting  &  Refining 
Works  v.  United  States, 

266  U.  S.  101  339 

National  Bank  of  Commerce 
v.  Anderson,  147  Fed.  87  235 

National  Paper  &  Type  Co. 
v.  Edwards,  Collector,  292 


Fed.  633  375 

National  Volunteer  Home  v. 

Parrish,  229  U.  S.  494  257 

Ness  v.  Fisher,  223  U.  S. 

683  225, 486 

Nevitt,  In  re,  117  Fed.  448  27 

New  v.  Oklahoma,  195  U.  S. 

252  511 

New  Albany  v.  Louisville  & 
Northern  Ry.  &  L.  Co.,  64 
I.  C.  C.  468  478 

Newark  v.  New  Jersey,  262 
U.  S.  192  591 

Newbattle,  The,  10  P.  D. 

33  341 

New  Haven  Saw-Mill  Co.  v. 

Fowler,  28  Conn.  103  249 

New  Jersey  v.  Anderson, 

203  U.  S.  483  308 

New  Mexico  v.  Lane,  243 
U.  S.  52  486 

New  Orleans  v.  Citizens’ 
Bank,  167  U.  S.  371  241 

New  Orleans  &  Northeastern 
R.  R.  v.  Harris,  247  U.  S. 

367  209,  457 

New  York  v.  Jersawit,  263 
U.  S.  493  280,  304,  309 


Page 

New  York  v.  United  States, 

257  U.  S.  591  477 

New  York  Central  R.  R.  v. 

Coldberg,  250  U.  S.  85  186 

New  York  Life  Ins.  Co.  v. 

Dodge,  246  U.  S.  357  397,  399 
New  York  Life  Ins.  Co.  v. 

Head,  234  U.  S.  149  393,  399 
Newspapers  on  Passenger 
Cars,  57  I.  C.  C.  743  478 

Ng  Fung  Ho  v.  White,  259 
U.  S.  276  119 

Noble  v.  Union  River  Log¬ 
ging  R.  R.,  147  U.  S.  165  487 


Noonan  v.  Chester  Park  Ath¬ 
letic  Co.,  99  Fed.  90  349,  351 

Norfolk  &  Western  R.  R.  v. 
Pennsylvania,  136  U.  S. 

114  563 

Norris  v.  Jackson,  9  Wall. 

125  496 

Norris  v.  School  District,  12 
Me.  293  249 

Northern  Pacific  R.  R.  v. 

Walker,  148  U.  S.  391  295 

Northern  Pacific  Ry.  v. 
North  Dakota,  236  U.  S. 

585  394 

North  Pennsylvania  R.  R.  v. 
Commercial  Bank,  123  .U. 

S.  727  524 

North  Star,  The,  106  U.  S. 

17  340 

Norton  v.  Larney,  289  Fed. 

395  512 

Norton  v.  Whiteside,  239  U. 

S.  144  582,  585,  590 

Nuestra  Senora  de  Regia, 

The,  108  U.  S.  92  341 

O’Hara  v.  Davis,  109  Neb. 

615  315 

Ohio  and  Pennsylvania  Rates, 
Fares,  and  Charges,  64 
I.  C.  C.  517  476 

Ohio  Rates,  Fares,  and 
Charges,  64  I.  C.  C.  493  476 

Ohio  Tax  Cases,  232  U.  S. 

576  79, 98 

Ohio  Valley  Co.  v.  Ben  Avon 
Borough,  253  U.  S.  287  30 

Oklahoma  v.  Texas,  265  U.  S. 

513  300 


TABLE  OF  CASES  CITED. 


XLV 


Page. 

Old  Dominion  S.  S.  Co.  v. 

Virginia,  198  U.  S.  299  589 

Oliver  American  Trading  Co. 

v.  Mexico,  264  U.  S.  440  580 

Oliver  Iron  Mining  Co.  v.  ' 
Lord,  262  U.  S.  172  588 

Omaechevarria  v.  Idaho,  246 
U.  S.  343  ..  503 

Omaha  &  Council  Bluffs  St. 

Ry.  v.  Interstate  Com¬ 
merce  Comm.,  230  U.  S: 

324  478, 480 

Omnia  Commercial  Co.  v. 

United  States,  261  U.  S. 

502  149,152,494 

O’Neal  v.  United  States,  190 
U.  S.  36  506 

Ophir  Creek  Water  Co.  v. 
Ophir  Hill  Min.  Co.,  61 
Utah,  551  29 

Oregon-Washington  R.  R.  & 
Nav.  Co.  v.  United  States, 

255  U.  S.  339  580 

Orinoco  Co.  v.  Orinoco  Iron 
Co.,  54*  App.  D.  C.  *218; 

296  Fed.  965;  265  U.  S. 

598  121 

Osborne  v.  Florida,  164  U.  S. 

650  563 

Osborn  v.  Bank  of  the  United 
States,  9  Wheat.  738  515 

O’Shea  v.  O’Shea  and  Par¬ 
nell,  L.  R.  15  Prob.  Div. 

59  67 

Overby  v.  Gordon,  177  U.  S. 

214  399 

Pacific  Telephone  &  Tele¬ 
graph  Co.  v.  Kuykendall, 

265  U.  S.  196  578 

Packard  v.  Ban  ton,  264  U.  S. 

140  500 

Panama  R.  R.  v.  Bosse,  249 
U.  S.  41  214,216 

Panama  R.  R.  v.  Johnson, 

264  U.  S.  375  64,  367 

Panama  R.  R.  v.  Rock,  272 
Fed.  649  210,  211 

Paquete  Habana,  The,  189 
U.  S.  453  258,341 

Parish  v.  McGowan,  39  App. 

D.  C.  184  126 

Parsons,  The  Robert  W.,  191 
U.  S.  17  .172 


Page. 


Patton  v.  Texas  &  Pac.  Ry., 

179  U.  S.  658  524,529 

Pawhuska  v.  Pawhuska  Oil 
Co.,  250  U.  S.  394  591 

Pawling  v.  United  States,  4 
Cr.  219  524 

Payne  v.  Central  Pac.  Ry., 

255  U.  S.  228  487 

Payne  v.  New  Mexico,  255 
U.  S.  367  487 

Peabody  v.  United  States, 

231  ,U.  S.  530  151 

Peck  &  Co.  V-  Lowe,  247 
U.  S.  165  373, 377,  569 

Pennoyer  v.  Neff,  95  U.  S. 

714  ■  288 

Pennsylvania  R.  R.  v. 

Knight,  192  U.  S.  21  563 

Pennsylvania  R.  R.  v.  Labor 
Board,  261  U.  S.  72  69 

Pennsylvania  R.  R.  v.  Puri¬ 
tan  Coal  Mining  Co.,  237 
U.  S.  121  130 

Pennsylvania  R.  R.  v.  United 
States,  .295  Fed.  523  191, 196 

Pennsylvania  Co.  v.  United 
States,  236  U.  S.  351  200 

People  v.  Atlas,  183  App. 

Div.  595  501 

People  v.  Globe  Mutual  life 
Ins.  Co.,  15  Abbott’s  N.  C. 

75  '397 

People  v.  Johnson,  38  N.  Y.  ■ 

63  517 

People  v.  Knapp,  230  N.  Y. 

48  278, 284 

People  v.  State  Tax  Comm., 

198  App.  Div.  963;  232 
N.  Y.  42  271 

People’s  Bank  of  Buffalo  v. 

Brown,  112  Fed.  652  39 

People’s  Savings  Bank  v. 

Bates,  120  U.  S.  556  524 

Peoria  Ry.  v.  United  States, 

263  U.  S.  528  29, 130 

Perlman  v.  United  States, 

247  U.  S.  7  15 

Perrine  v.  Knights  Templar’s 
71  Neb.  273  .  318 

Peter  v.  Butler,  1  Leigh 
(Va.)  285  250 


XLVI 


TABLE  OF  CASES  CITED. 


Page. 


Philadelphia  &  Reading  Coal 
&  Iron  Co.  v.  Gilbert,  245 
U.  S.  162  587,  592 

Philadelphia  &  Southern  S.  S. 

Co.  v.  Pennsylvania,  122 
U.  S.  326  567 

Philadelphia  Co.  v.  Stimson, 

223  U.  S.  605  487 

Philbrick  v.  Philbrick,  39  N. 

H.-468  290 

Phillips  v.  Germon,  43  Iowa 
101  289 

Phoenix  Insurance  Co.  v. 

Doster,  106  U,  S.  30  524 

Piedmont  Power  &  Light  Co. 
v.  Graham,  253  U.  S. 

193  583,  585,  589,.  595 

Pierce  v.  United  States,  160 
U.  S.  355  14 

Pistchal  v.  Durant,  168  App. 

Div.  100  289 

Pittsford  v.  Chittenden,  58 
Vt.  49  242 

Pleasants  v.  Fant,  22  Wall. 

116  •  524 

Porous  Plaster  Co.  v.  Sea- 
bury,  1  N.  Y.  S.  134  29 

Porter  v.  United  States,  260 
Fed.  1  517 

Porto  Rico  v.  Ramos,  232  U. 

S.  627  341 

Poston  v.  Ebert,  221  Mich. 

361  '  549 

Powers  v.  United  States,  223 
U.  S.  303  14,  15 

Prentis  v.  Atlantic  Coast 
Line  Co.,  211  U.  S.  210  30 

Price  Fire  &  Water  Roofing 
Co.  v.  United  States,  261 
U.  S.  179  493 

Prioleau  v.  United  States,  L. 

R.,  2  Eq.  Cas.  659  338 

Privett  v.  United  States,  256 
U.  S.  201  232 

Producers  Transportation  Co. 
v.  Railroad  Commission, 

251  U.  S.  228  578 

Pullman  Co.  v.  Adams,  189  J 

U.  S.  420  563 

Pursell,  In  re,  114  Fed.  371  39 

Quick  Bear  v.  Leupp,  210 
U.  S.  50  488 


Page. 

Raborg  v.  -  Peyton,  2  Wheat. 

385  249 

Ragan  v.  Cotton,  200  Fed. 

546  325 

Railroad  Commission  v. 
Eastern  Texas  R.  R.,  264 
U.  S.  79  318 

Railroad  Commission  v. 
Southern  Pac.  Co.,  264 
U.  S.  331  589 

Railroad  Comm,  of  Wise.  v. 
Chicago,  B.  &  Q.  R.  R., 

257  U.  S.  563  476 

Ex  parte  Railway  Co.,  103 
U.  S.  794  208 

Raithmoor,  The,  241  U.  S. 

166  433, 435 

Randall  v.  Baltimore  &  Ohio 
R.  R.,  109  U.  S.  478  530 

Randall  v.  Board  of  Comrs., 

261  U.  S.  252  393 

Red  Cross  Line  v.  Atlantic 
Fruit  Co.,  264  U.  S.  109  208 

Regal  Drug  Co.  v.  Warded, 

260  U.  S.  386  ’  487 

Reid  v.  Railway  Co.,  32  Pa. 

St.  257  288 

Rexford  v.  Brunswick-Balke- 
Collender  Co.,  228  U.  S. 

339  591 

Reynolds  v.  Stockton,  140 
U.  S.  254  318 

Rhodes  v.  Tatum,  206  S.  W. 

114  320 

Richards  v.  Rough,  53  Mich. 

212  530 

Richards  v.  Washington  Ter¬ 
minal  Co.,  233  U.  S.  546  371 

Richardson  &  Co.  v.  United 
States,  58  Ct.  Clmsv  717  541 

Roberts  v.  Consaul,  24  App. 


D.  C.  551  126 

Robertson  v.  Cease,  97  U.  S. 

646  515 

Robertson  v.  Miller,  286  Fed. 

503  245 

Robinson  v.  Balt.  &  Ohio 

R.  R.,  222  U,  S.  506  31 

Robinson,  Ex  parte,  19  Wall. 

505  66 

Rodman  v.  Pothier,  264  U. 

S.  399  585 


TABLE  OF  CASES  CITED. 


XLVII 


Page 


Roessing-Ernst  Co.  v.  Coal 
&  Coke  By-Products  Co., 

219  Fed.  898  352 

Roney  v.  United  States,  43 
App.  D.  C.-533  9 

Rosenbaum  v.  Credit  System 
Co.,  61  N.  J.  L.  543  250 

Rosser,  In  re,  96  Fed.  305  41 

Royal  Arcanum  v.  Green, 

237  U.  S.  531  393 

Royster  Guano  Co.  v.  Vir¬ 
ginia,  253  U.  8.  412  85 

Ruos,  In  re,  f  9  Fed.  252  39 

Russ  v.  New  /ork  Cent.  R. 

R. ,  179  N.  Y.  S.  310  320 

Russell  v.  Allen,  107  U.  S. 

163  524 

Russell  v.  Miller,  54  Pa.  St. 

154  250 

Sage  v.  Railroad  Co.,  96  U. 

S.  712  28 

St.  Louis  &  Iron  Mountain 

Ry.  v.  Taylor,  210  U.  S. 

281  '  528 

St.  Louis,  B.  &  M.  Ry.  v. 

Taylor,  263  U.  S.  696  206 

St.  Louis  Hay  &  Grain  Co.  v. 
United  States,  191  U.  S. 

159  493,  521 

St.  Louis,  Mo. -Ill.  Passenger 
Fares,  41  I.  C.  C.  584  478 

St.  Romes  v.  Levee  Steam 
•  Press  Co.,  127  U.  S.  614  144 

Sanguinetti  v.  United  States, 

264  U.  S.  146  586 

Sanborn  v.  Maxwell,  18  App. 

D.  C.  245  126 

Santa  Fe  Pac.  R.  R.  v.  Fall, 

259  U.  S.  197  487 

Santa  Fe  Pac.  R.  R.  v.  Lane, 

244  U.  S.  492  487 

Savage  v.  Jones,  225  U.  S. 

501  503 

Savage  Arms  Co.  v.  United 
States,  57  Ct.  Clms.  71  217 

Sawyer,  In  re,  124  U.  S. 

200  500 

Schiebel  Toy  &  Novelty  Co. 

v.  Clark,  217  Fed.  760  ,  352 

Schuchardt  v.  Allens,  1  Wall. 

359  524 

Scott  v.  McNeal,  154  U.  S. 

34  288 


Page. 

Scott,  In  re,  95  Fed.  815  41 

Scotland  County  v.  Hill,  112 
U.  S.  183  242 

Seaboard  Air  Line  Ry.  v. 
United  States,  261  U.  S. 

299  257, 371, 493 

Second  Employers’  Liability 
Cases,  223  U.  S.  1  .  208, 426- 

Seward  v.  The  Vera  Cruz, 

L.  R.  10  App.  Cases  59  211 

Shaffer  v.  Carter,  252  U.  S. 

37  569 

Shapirb  v.  United  States,  235 
U.  S.  412  506 

Shaw  v.  Railroad  Co.,  101 
U.  S.  557  516 

Shera,  In  re,  114  Fed.  207  41 

Sherwoods,  In  re,  210  Fed. 

754  308 

Shields  v..  Barrow,  17  How. 

130  159 

Showen  v.  J.  L.  Owens  Co., 

158  Mich.  321  249 

Shreveport  Case,  The,  234 
U.  S.  342  '  476 

Shulthis  v.  McDougal,  225 
U.  S.  561  582,  585, 590, 593 

Shwab  v.  Doyle,  258  U.  S. 

529  437, 554 

Siemens-Halske  Elec.  Co.  v. 
Duncan  Elec.  Co.,  142  Fed. 

157  350 

Silberscheim  v.  United  States, 

280  Fed.  917;  285  Fed. 

397  222, 223 

Siler  v.  Louis.  &  Nash.  R.  R., 

213  U.  S.  175  98 

Silliman  v.  International  Life 
Ins.  Co.,  131  Tenn.  303  396 

Silverthorne  Lumber  Co.  v. 
United  States,  251  U.  S. 


385  17 

Silvester'  v.  City  &  Subur¬ 
ban  Ry.,  22  I.  C.  C.  201  478 

Sioux  City  Bridge  Co.  - v . 
Dakota  County,  260  U.  S. 

441  98 

Sioux  Remedy  Co.  v.  Cope, 

235  U.  S.  197  577 

Siren,  The,  7  Wall.  152  340 

Skinner  &  Eddy  Co.  v. 
United  State,  249  U.  S. 

557  31 


xlviii 


TABLE  OF  CASES  CITED. 


Page. 

Sligh  v.  Kirkwood,  237  U.  S. 

52  502,  503 

Sloan  Shipyards  Co.  v. 
United  States  Shipping 
Board,  258  U.  S.  549  341 

Slocum  v.  New  York  Life 
Ins.  Co.,  228  U.  S.  364  524 

Smith  v.  Apple,  264  U.  S. 

274  292,  295,  298 

Smith  v.  Dickson,  58  Iowa 
444  289 

Smith  v.  Endicott  Johnson 
Co.,  199  App.  Div. 

194  287,  291 

Smith  v.  First  Congrega¬ 
tional  Meeting  House,  8 
Pick.  178  249 

Smiley  v.  Kansas,  196  U.  S. 

447  394 

Smith  v.  Richards,  2  Idaho 
498  311 

Smith  v.  Ridgely,  103  Fed. 

875  352 

Sohn  v.  Waterson,  17  Wall. 

596  437 

South  Boston  Iron  Co.  v. 
United  States,  118  U.  S. 

37  493,  521 

Sovereign  Camp,  Woodmen 
v.  O’Neill,  286  Fed. 

734  292,  295 

Southern  Express  Co.  v. 

Byers,  240  U.  S.  612  184 

Southern  Gum  Co.  v.  Laylin, 

.  66  Oh.  St.  578  83 

Southern  Minn.  Ry.  Ext.  Co. 
v.  St.  Paul  &  S.  C.  R.,  55 
Fed.  690  242 

Southern  Pac.  Co.  v.  Berk¬ 
shire,  254  U.  S.  415  530 

Southern  Pac.  Co.  v.  Pool, 

160  U.  S.  438  524 

Southern  Pac.  Co.  v.  Seley, 

152  U.  S.  145  530 

Southern  Pac.  R.  R.  v. 

United  States,  168  U.  S.  1  241 

Southern  Power  Co.  v.  Pub¬ 
lic  Service  Co.,  263  U.  S. 

508  186 

Southern  Ry.  v.  Greene,  216 
U.  S.  400  85 


Page. 

South  Omaha  Nat.  Bank  v. 
Farmers  &  Merchants 
Bank,  45  Neb.  29  318 

Spalding  v.  Mason,  161  U.  S. 

375  258 

Sparf  v.  United  States,  156 
U.  S.  51  14 

Spencer  v.  Duplan  Silk  Co., 

191  U.  S.  526  582 

Spencer  v.  Merchant,  125 
U.  S.  345  386 

Sperry  Oil  &  Gas  Co.  v. 

Chisholm,  264  U.  S.  488  234 

Spokane  &  Inland  Empire 
R.  R.  v.  Campbell,  241 


U.  S.  497  479 

Spreckels  Sugar  Ref.  Co.  v. 

McClain,  192  U.  S.  397  579 

Stadelman  v.  Miner,  246 
U.'  S.  544  207,  587,  592 

Standard  Plunger  Elevator 
Co.  v.  Stokes,  212  Fed. 

941  352 

Stanley  v.  Schwalby,  162 
U.  S.  255  592 

State  v.  Coal  Co.,  17  Oh. 

N.  P.  Rep.  (N.  S.)  60  80 

State  v.  Sayre,  91  Oh.  St. 

85  250 

State  ex  rel  v.  State  Tax 
Comm.,  282  Mo.  213  562 

State  v.  Superior  Court,  93 
Wash.  98  250 

State  v.  Taylor,  298  Mo. 

474  201, 206 

Steamship  Jefferson,  The., 

215  U.  S.  130  172 

Steel  &  Iron  Co.  v.  Detroit 
R.  R.,  154  Mich.  182  250 

Steubenville  v.  Tri-State  Ry. 

&  Elec.  Co.,  38  I.  C.  C. 

281  478 

Stoehr  v.  Wallace,  255  U.  S. 

239  463, 465, 471 

Stratton  v.  Stratton,  239 
U.  S.  55  591 

Street  v.  Lincoln  Safe  De¬ 
posit  Co.,  254  U.  S.  88  487 

Stuart  v.  Easton,  156  U.  S. 

46  516 

Stump,  In  re,  284  Fed.  199  310 


TABLE  OF  CASES  CITED. 


XLIX 


Page. 


Sullivan  v.  Jones  &  Laugh- 
lin  Stee)  Co.,  222  Pa.  St 
72  29 

Sunday  Lake  Iron  Co.  v. 

Wakefield,  247  U.  S.  350  98 

Sunderland  v.  United  States, 

287  Fed.  468  227 

Sun  Printing  &  Publishing 
Assn.  v.  Edwards,  194  U. 

S.  377  515 

Supervisors  v.  United  States, 

4  Wall.  43$  70 

Tayloe  v.  Merchants’  Fire 
Ins.  Co.,  9  How.  390  400 

Taylor  v.  Anderson,  234  U.  S. 

74  513 

Taylor  v.  Louis.  &  Nash. 

R.  R.,  88  Fed.  350  98 

Taylor  v.  McGregor  State 

Bank,  144  Minn.  249  555 

Tedrow  v.  Lewis  &  Son  Dry 
Goods  Co.  255  U.  S.  98  487 

Tefft,  Weller  &  Co.  v.  Mun- 
suri,  222  U.  S.  114  511 

Telegraph  Co.  v.  Davenport, 

97  U.  S.  369  143 

Templin  v.  Kimsey,  74  Neb. 

614  319 

Terrace  v.  Thompson,  263  U. 

S.  197  500 

Tervaete,  The,  [1922]  P. 

259  >  341,  367 

Texas  &  N.  O.  R.  R.  v.  Mil¬ 
ler,  221  U.  S.  408  427 

Texas  v.  Eastern  Texas  R. 

R.,  258  U.  S.  204  197 

Texas  &  Pac.  Ry.  v.  Abilene 
Cotton  OH  Co.,  204  U.  S. 

426  31 

Texas  &  Pac.  Ry.  v.  Cox,  145 
U.  S.  593  524 

Texas  &  Pac.  Ry.  v.  Humble, 

181  U.  S.  57  212 

Texas  Transp.  &  Term.  Co. 
v.  New  Orleans,  264  U.  S.  .  • 
150  567,  594 

Thayer  v.  Manley,  73  N.  Y. 

305  516 

Thomas  v.  Kansas  City  So. 

Ry.,  261  U.  S.  481  190,  387 

Thomson  v.  Pac.  R.  R.,  9 
Wall.  579  568 


Page. 

Tobias,  Greenthal  &  Mendel- 
son,  In  re,  215  Fed.  815  39,  41 
Toop  v.  Ulysses  Land  Co., 

237  U.  S.  580  583, 

585, 589, 595 

Transportation  Co.  v.  Wheel¬ 
ing,  99  U.  S.  273  569 

Trenton  v.  New  Jersey,  262 
U.  S.  182  591 

Truax  v.  Corrigan,  257  U.  S. 

312  375, 394 

Turner  v.  United  States,  248 
U.  S.  354  486 

Tuttle  v.  Milwaukee  Ry.,  122 
U.  S.  189  530,  531 

Twenty  Per  Cent.  Cases,  20 
Wall.  179  437 

Twin  Falls  Salmon  River  Co. 
v.  Caldwell,  225  Fed.  584; 

242  Fed.  177;  272  Fed.  356 

86,  87, 89, 157 


Udall  v.  Steamship  Ohio,  17 
How.  17  516 

Underwood  Typewriter  Co. 
v.  Chamberlain,  254  U.  S. 

113  271,  280, 283 

Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364  130 

Union  Dry  Goods  Co.  v.  Ga. 

Pub.  Service  Corp.,  248 
U.  S.  372  583 

Union  Fish  Co.  v.  Erickson, 

248  U.  S.  308  457 

Union  Pac.  Ry.  v.  McDon¬ 
ald,  152  U.  S.  262  524 

Union  Tool  Co.  v.  Wilson, 

259  U.  S.  107  506 

Union  Trust  Co.  v.  Westhus, 

228  U.  S.  519  506 

United  Fuel  Gas  Co.  v.  Hal- 
lanan,  257  U.  S.  277  562,569 

United  States  v.  Abilene  & 

So.  Ry.,  265  U.  S.  274  31 

United  States  v.  Am.  Ry. 

'  Express  Co.,  265  U.  S. 

425  '  479 

United  States  v.  Anderson,  9 
Wall.  56  248 

United  States  v,  R.  P.  An¬ 
drews  &  Co.,  207  U.  S. 

'  229  493 


19458°— 25- 


4 


L 


TABLE  OF  CASES  CITED. 


Page. 

United  States  v.  Atchison,  T. 

&  S.  F.  Ry.,  142  Fed.  176  29 

United  States  v.  Barber  Lum¬ 
ber  Co.,  169  Fed.  184  338 

United  States  v.  Bellingham 
Bay  Boom  Co.,  176  U.  S. 

211  429 

United  States  v.  Breitling,  20 
How.  252  524 

United  States  v.  California  & 
Oregon  Land  Co.,  192  U. 

S.  355  242 

United  States  v.  Carter,  231 
U.  S.  492  596 

United  States  v.  Chandler- 
Dunbar  Water  Power  Co., 

209  U.  S.  447  146 

United  States  v.  Colt,  25 
Fed.  Cas.  No.  14839  249 

United  States  v.  Cress,  243 
U.  S.  316  .371 

United  States  v.  Falk  & 
Brother,  204  U.  S.  143  535 

United  States  v.  Fox,  94  U. 

S.  315  233 

United  States  v.  Freeman,  3 
How.  556  248 

United  States  v.  Goldstein, 

132  Fed.  789  41 

United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S. 

645  371,  493 

United  States  v.  Grimaud, 

220  U.  S.  506  .  130,  131 

United  States  v.  Hvoslef,  237 
U.  S.  1  587 

United  States  v.  Illinois  Cent. 

R.  R.  Co.,  263  U.  S.  515  199 

United  States  v.  Kagama, 

118  U.  S.  375  .  234 

United  States  v.  Keitel,  211 
U.  S.  370  595 

United  States  v.  Law,  250 
Fed.  218;  299  Fed.  61  235, 494 

United  States  v.  Lena,  261 
.  Fed.  144  517 

United  States  v.  Lynah,  188 
U.  S.  445  371 

United  States  v.  Mille  Lac 
Band  of  Chippewas,  229 
U.  S.  498  483 


Page. 

United  States  v.  Miller,  223 
U.  S.  599  595 

United  States  v.  More,  3  Cr. 

159  511 

United  States  v,  N.  Y.  & 
.Porto  Rico  SS  Co.,  239  U. 

S.  88  521 

United  States  v.  North  Am. 
Transp.  &  Trading  Co., 

253  U.  S.  330  152,  257,  371 

United  States  v.  Padelford, 

9  Wall.  531  248 

United  States  v.  Paine  Lum¬ 
ber  Co.,  206  U.  S.  467  234 

United  States  v.  Payne,  264 
U.  S.  446  490 

United  States  v.  Pfitsch, 

256  U.  S.  547  107, 

182, 493, 496 

United  States  v.  Poulson,  30 
Fed.  231  257 

United  States  v.  Rio  Grande 
Dam  Co.,  174  U.  S.  690  429 

United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  273  422-426 
United  States  v.  St.  Louis 
Terminal,  224  U.  S.  383  23 

United  States  v.  St.  Louis 
Terminal,  236  U.  S.  194  18, 

23,29 


United  States  v.  Stevenson, 

215  U.  S.  190  595 

United  States  v.  Thurston 
County,  143  Fed.  287  235 

United  States  v.  Union  Pac. 

Ry.,  168  U.  S.  505  175 

United  States  v.  Babcock, 

250  U.  S.  328  48tf 

United  States  v.  Waller,  243 
U.  S.  452  483 

United  States  v.  Weitzel,  246 
U.  S.  533  554 

United  States  v.  Welch,  217 
U.  S.  333  51 

United  States  v.  Whitridge, 

197  U.  S.  135  535 

United  States  Bedding  Co. 
v.  United  States,  58  Ct. 
Clms.  341  491 

United  States  Express  Co.  v. 
Minnesota,  223  U.  S. 

335  284 


TABLE  OF  CASES  CITED. 


LI 


Page. 

United  States,  Ex  parte,  226 
U.  S.  420  23 

United  States  ex  rel.  Wald- 
man  v.  Tod,  289  Fed.  761  114 

United  States  Frumentum 
Co.  v.  Lauhoff,  216  Fed. 


610  352 

United  States  Glue  Co.  v. 

Oak  Creek,  247  U.  S.  321  569 

United  Surety  Co.  v.  Ameri¬ 
can  Fruit  Product  Co.,  238 
U.  S.  140  .  131 

Valley  Farms  Co.  v.  County 
of  Westchester,  261  U.  S. 

155  178, 190, 386,  387 

Vigliotti  v.  Pennsylvania,  258 
U.  S.  403  581 

Village  of  Hubbard  v.  United 
States,  278  Fed.  754  477 

Virginia  Highlands  Assn.  v. 
Washington-Virginia  Ry., 

30  I.  C.  C.  593  478 

Wagner  v.  City  of  Coving¬ 
ton,  251  U.  S.  95  569 

Wainwright  v.  Pennsylvania 
R.,  253  Fed.  459  320 

Waite  v.  Macy,  246  U.  S. 

606  487 

Waldman  v.  Tod,  289  Fed. 

761  114 

Walker  v.  Old  Colony  & 
Newport  Ry.,  103  Mass. 

10  372 

Walker  v.  United  States,  139 
Fed.  412  338 

Walker  Grain  Co.,  In  re,  295 
Fed.  120;  264  U.  S.  588 

504, 505 

Wallace  v.  Hines,  253  U.  S. 

66  271, 282 

Walsh,  In  re,  104  Fed.  518  41 

Walter  v.  Northeastern  R. 

R.,  147  U.  S.  370  295 

Wan  v.  United  States,  289 
Fed.  908;  53  App.  D.  C. 

250;  263  U.  S.  693  1,9 

Ward  v.  Howard,  12  Ohio  St. 

158  250 

Ward  v.  Love  County,  253 
U.  S.  17  34 


Page. 


Ward  v.  Smith,  7  Wall.  447  259 

Warner  Valley  Stock  Co.  v. 

Smith,  165  U.  S.  28  510 

Washington  &  Georgetown 

R.  R.  v.  McDade,  135 

U.  S.  554  529 

W.  B.  A.  Commuters  Club 
v.  Washington,  B.  &  A. 
Elec.  R.  R.,  61  I.  C.  C. 

302  478 

Washington  Securities  Co.  v. 
United  States,  234  U.  S. 

76  254 

Washington-So.  Navigation 
Co.  v.  Balt.  &  Phila.  S.  S. 

Co.,  263  U.  S.  629  339 

Waters-Pierce  Oil  Co.  v. 

Texas,  212  U.  S.  86  502 

Waterville  v.  Van  Slyke,  116 
U.  S.  699  175 

Weed  &  Co.  v.  Lockwood, 

255  U.  S.  104  487 

Weeks  v.  United  States,  232 
U.  S.  383  17 

Wells  v.  Roper,  246  U.  S. 

335  486 

Western  Maid,  The,  257  U. 

S.  419  339,  340 

Western  Union  Tel.  Co,  v. 

Ann  Arbor  R.  R.  Co.,  178 
U.  S.  239  582 

Westinghouse  Elec.  &  Mfg. 

Co.  v.  Formica  Co.,  288 
Fed.  330  342 

Weston  v.  Lumber  Co.,  158 
N.  C.  270  29 

White  v.  United  States,  191 
U.  S.  545  534 

Wicker  v.  Hoppock,  6  Wall. 

94  257 

Willard  &  Co.  v.  Palmer,  255 
U.  S.  106  487 

Willson  v.  Rock  Creek  Ry.,  7 
I.  C.  C;  83  477 

Wilson  v.  New,  243  U.  S. 

332  130 

Wilson  v.  United  States,  162 
U.  S.  613  14,  15 

Wilson  v.  United  States,  221 
U.  S.  361  15 


LII 


TABLE  OF  CASES  CITED. 


Page. 

Wilson  v.  Wilson,  8  Gill.  192  249 
Winner  v.  Hoyt,  68  Wis.  278  289 
Wisconsin  Cent.  R.  R.  v. 

Smith,  52  Wis.  140  29 

Wright  v.  Westheimer,  3 
Idaho  232  311 

Wolff  Co.  v.  Industrial  Court, 

262  U.  S.  522  57S 

Wood  v.  "Vogel,  204  Ala.  692  555 
Woodbury  v.  Sparrell  Print, 

187  Mass.  426  250 

Woodmen  of  World  v. 
O’Neill,  286  Fed.  734  292,  295 


Page. 

Woodward  v.  Boston  Last¬ 
ing  Machine  Co.,  60  Fed. 

283  349 

Work  v.  Mosier.  261  U.  S. 

352  167 

Work  v.  United  States,  52 
•App.  D.  C.  155;  285  Fed. 

889  162 

Yazoo  &  Mississippi  Valley 
R.  R.  v.  Mullins,  249  U.  S. 

531  209 

Yeaton  v.  Berney,  62  Ill.  61  259 
Youngstrom,  In  re,  153  Fed. 

98 


312 


TABLE  OF  STATUTES 


Cited  in  Opinions 

(A)  Statutes  of  the  United  States 


Page. 

1800, 

Apr.  4,  c. 

19,  2  Stat.  25, 

§§ 

14,  18,  24.... . 

40 

1822, 

Mar.  30, 

3  Stat.  659.. 

427 

1827, 

Mar.  2,. 

c.  51,  4  Stat. 

234 . .  406,  427 

1841,  Aug.  19,  c.  9,  5  Stat. 

440,  §  4 ................ .  40 

1867,  Mar.  2,  c.  176,  14  Stat. 

517,  §  26 . 40 

1872,  Jun.  5,  c.  309,  17  Stat. 

228,  §  310 . 164 

1884,  June  25,  c.  121,  23 
Stat.  57,  §  18............  367 

1887,  Feb.  4,  c.  104,  24  Stat. 

379  (see  Interstate  Com¬ 
merce  Acts) . . . 478 

1887,  Feb.  8,  c.  119,  24  Stat. 

388,  §  2. . 488 

1889,  Jan.  14,  c.  24,  25  Stat. 

642.. ......... .  481,  482 

1890,  July  2,  c.  647,  26  Stat. 

209  (Sherman  Act) ......  17, 

18,  23,  30 

1890,  Sept.  19,  c.  907,  26 
Stat.  426,  §  10..... . 429 

1893,  Mch.  2,  e.  196,  27  Stat. 

531  (Safety  Appliance 
Act) . . 479 

1894,  Aug.  18,  c.  301,  28  Stat. 

422..  .  86,  87,  153,  154 

1896,  Feb.  27,  c.  34,  29  Stat. 

28.. .......... . .  121,  122 

1896,  June  11,  c.  420,  29 

Stat.  434%  . .  454 

1898,  July  1,  c.  541,  30  Stat. 

544  (see  Bankruptcy  Act) 

§  21a. ..................  38 

1899,  Mar.  3,  c.  413,  30  Stat. 

1004,  §  11 . .  236,  239 

1899,  Mar.  3,  c.  425,  30  Stat. 

1121,  §  10 . 406, 

424,  428,  431 

§  12 . 428 

1901,  Feb.  6,  c.  217,  31  Stat. 

760 . 490 

1901,  Mch.  3,  c.  853,  31 
Stat.  1188 . 154 


Page. 


1902, 

June 

27, 

c. 

1157,  32 

Stat. 

400. 

484 

1903,  Feb.  5 

i.  c. 

487, 

32  Stat. 

797 

(see 

Bankrutcy  Act) 

§  7. 

40 

1903, 

Feb. 

11, 

c. 

544,  32 

Stat. 

823. 

•  •  •  . 

...  18,23,28 

1903,  Mch.  2,  c.  976,  32  Stat. 
943  (Safety  Appliance 


Act) . . 479 

1904,  Feb.  20,  c.  161,  33 

Stat.  46  .  484 

1905,  Mar.  3,  c.  1479,  33 

Stat.  1048 . 513 

1906,  June  28,  c.  3572,  34 
Stat.  539 ................  164 

1906,  June  29,  c.  3590,  34- 
Stat.  553 . 240 

1906,  Jun.  29,  c.  3591,  34 
Stat.  584,  §  7,  (11),  (12)..  207 

1907,.  Mar.  2,  c.  2564,  34 
Stat.  1246  (Criminal  Ap¬ 
peals  Act) .  377 

1907,  Mar.  4,  c.  2939,  34 

Stat.  1415  (Hours  of  Serv¬ 
ice  Act)  . . 479 

1908,  Apr.  22,  c.  149,  35 

Stat.  65  (Employers’  Lia¬ 
bility  Act) ......  148, 366,  523 

1908,  May  23,  c.  193,  35 

Stat.  268.. . 484 

1908,  May  27,  c.  199,  35 

Stat.  312,  §  1.......  226,231 

1909,  Feb.  27,  35  Stat.  1167.  165 

1909,  Mar.  3,  c.  256,  35 

Stat.  778................  165 

1910,  Apr.  5,  c.  143,  36 

Stat.  291 . 366 

1910,  Apr.  14,  36  Stat.  298, 

§  2  (Safety  Appliance 

Act) .  401,403,404 

§  3... . 404 

1910,  June  18, ,  c.  309,  36 

Stat.  539 . 478,479 

1910,  June  25,  c.  412,  36 

Stat.  838  (Bankruptcy 
Act) . 322 


LIV 


TABLE  OF  STATUTES  CITED. 


Page. 

1911,  Feb.  17,  36  Stat.  913, 

.§  2 . 523,627 

1912,  Apr.  18,  c.  83,  37  Stat. 

86  §  3 .  162,165,169 

1912,  Aug.  24,  c.  390,  37  Stat. 

560,  §  2 .  209,212,214 

1913,  Mar.  1,  c.  92,  37  Stat. 

701 . 445 

1913,  Oct.  22,  c.  32,  38  Stat. 

208 .  196,  476 

1914,  Apr.  27,  c.  72,  38  Stat, 

351 .  532 

1914,  Oct.  15,  c.  323,  38  Stat. 

738  (Clayton  Act)....  42, 
62,  63 

§  20 _  43,  44,  63,  68,  69 

§  21 .  42,  62,  69 

§  22. .  42,  44,  62,  63,  69,  70 

1915,  Jan.  28,  c.  22,  38  Stat. 

803,  §  2 .  146 

1915,  Mar.  4,  38  Stat.  1192. .  523 

1915,  Mch.  4,  c.  143,  38  Stat. 

1062 . 532 

1916,  May  18,  c.  125,  39 

Stat.  123  .  484 

1916,  June  3,  c.  134,  39  Stat. 

215,  §  124 .  370 

1916,  Aug.  29,  c.  418,  39  Stat. 

619 .  149,  150,  492 

1916,  Sept.  6,  c.  448,  39  Stat. 

726 .  93,  393,  507 

1916,  Sept.  7,  c.  451,  39  Stat. 

728 .  Ill,  113 

§  2 .  108,  113 

1916,  Sept.  8,  39  Stat.  756, 

§  14^a  (Revenue  Act) . . .  304, 

306,  307 

1917,  Feb.  5,  c.  29,  39  Stat. 

874 .  548 

§  17..'. .  116 

1917,  July  2,  c.  35,  40  Stat. 

241 .  370 

1917,  Aug.  10,  c.  53,  40  Stat. 

276  (Lever  Act)  §  10.  107,  493 
1917,  Oct.  3,  c.  63,  40  Stat. 

300,  §  212 .  306 

1917,  Oct.  6,  c.  105,  40  Stat;' 

.  398. .  180,  181,  182,  223 

1917,  Oct.  6,  c.  105,  40  Stat. 

398  .  495 

1917,  Oct.  6,  c.  1C5,  40  Stat. 

399,  §  13..... . 222 

1917,  Oct.  6,  c.  105,  40  Stat. 

401,  §  300 .  222 


Page. 

1917,  Oct.  6,  c.  106,  40  Stat. 

411 .  458,  462 

§  9 .  243, 

245,  247,  248,  250,  258 

1918,  Mar.  8,  c.  20,  40  Stat. 

440 . .  549 

19-18,  Mch.  21,  c.  25,  40  Stat. 

456. .  314,  317 

1918,  Apr.  11,  c.  51,  40  Stat. 

518 .  370 

1918,  May  20,  c.  77,  40  Stat. 

555  .  182 

1918,  May  20,  c.  78,  40  Stat. 

556  . 492 

1918,  June  25,  c.  104,  40  Stat. 

609,  §  10 .  222 

1919,  Mar.  2,  c.  94,  40  Stat. 

1272  . .  101, 

105, 106, 492, 493 

§(  1 .  105,107 

§  2 . .. .  107 

1919,  June  11,  c.  6,  41  Stat. 

35 .  466 

1919,  July  11,  c.  8,  41  Stat. 

105 .  518,519 

1919,  Sept.  3,  c.  55,  41  Stat. 

282 . 549 

1919,  Dec.  24,  c.  16,  41  Stat. 

371,  §  11 . 222,223 

1920,  Feb.  28,  c.  91,  41  Stat. 

456.  198,199,445,479,480 

§  3 .  198,199 

§  206(f) .  436,437 

§  402(1-5) .  127,129 

§  418 .  31 

1920,  Mar.  9,  c.  95,  41  Stat. 

525 .  110 

§  2 .  113 

1920,  June  5,  c.  241,  41  Stat. 

977,  §  9 . 466 

1920,  June  5,  c.  250,  41  Stat. 

988,  §  33. ...  365,367,368 

§  2 . 367 

1921,  Mar.  3,  c.  119,  41  Stat. 

1225 .  484 

1921,  Mar.  3,  c.  120,  41  Stat. 

1249,  §  4 .  161, 

163, 166, 168,  507,  508 
1921,  Aug.  9,  c.  57,  42  Stat. 

147 .  222 

§  2 .  223 

|  19 .  223 

1921,  Dec.  21,  c.  13,  42  Stat. 

351 . 466 


TABLE  OF  STATUTES  CITED. 


LV 


Page. 

1922,  May  24,  c.  199,  42  Stat. 

552. .  484 

1922,  June  7,  c.  210,  42  Stat. 

624 . 445 

1922,  Sept.  14,  c.  305,  42  Stat. 

837.. ...........  131,181,369 

1923,  Mar.  4,  c.  285,  42  Stat. 

1511.. ..........  468,469,470 

1924,  June  7,  c.  320,  43  Stat. 

607,  §  19....... .  182 

Constitution.  See  Index  at 
end  of  volume. 

Revised  Statutes. 

761 . 118 

921 . 340 

954  .  512,  516 

999.. .. .  18,28 

1012 . .  18,28 

1237 . 249 

1443.. ... . 240 

1610.. . . 249 

2087 . 509,510 

2296 . 249 

3744.. ..  491,493,518,521 

4283 . 365 

4285 . 366 

4537.. ...... .  249 

4898.. ... .  348 

Bankruptcy  Act . . 34, 

35, 38, 40, 249, 307, 313 

6.. . . 313 

7a(8) . 41,313 

14b . 321 

17. . . 313 

21a .  34, 35, 38, 39 

47a(ll) . . . 313 

57j  . . .  304, 388,  309 

70a . 313 

70a(l) . . . . .41 

63 . .......  313 

Carey  Act. ........  153,  154,  160 

Clayton  Act. .........  42,  62,  23 

§  20  .  43, 44, 63,  68,  69 

§  21.... . .  42,  62,  69 

§  22....  42,  44,  62,63,69, 70 
Criminal  Appeals  Act .......  377 

Dent  Act .  101,  105,  492,  493 

8  1....'. . .  105,  107 

§  2  . . 107 

Employers’  Liability  Act. . .  148, 
366,  479,  523 
§§1,3,4 . 528 


Page. 

Interstate  Commerce  Acts...  31, 
191,  196,  198,  199,  207, 
438,  445,  446,  447,  451, 
476,  478,  479. 

1  (21)..... .  198 

3.. ... .  198 

7  (11),  (12)... . 207 

15. . 198 

15  (1),  (2),  (3),  (6)..  31 
19a. .. .  438,  445,  446,  447 

22 . 199 

24  (3) . 451 

256.. .... . 451 

Judicial  Code: 

§  24  . . . .  101, 

105,  106,  273,  512,  515 

§  24  (20) .  101, 105, 106, 

108,  222,  225, 368, 369 

128 . 247 

145 . 492 

177 . 257 

237 .  393 

§  238........ .  28,101, 

105, 110, 266, 292, 295 
238a. 369 
240. . 146 

241 .. ...... .  159,  247,  495 

252 . . ...............  28 

265  .  292,  295,  298 

266.. .  80,  94,  96,  100,  573 
Safety  Appliance  Act ......  401, 

403,  404,  479 
Sherman  Act. .....  17,  18,  23,  30 

Soldiers  and  Sailors  Relief 

Act . 549 

§  100 . 553 

§§  200,  201,  300, 301, 405, 

500,  501 . 554 

§  205 . 551 

§  302  .  551,  552,  553 

Trading  with  Enemy  Act. . .  458, 
459,  462,  463,  465,  466 

§  2 . 463 

§  5,7,7c . ..  465 

§  9... . 243,245, 

247,  248,  250,  258,  466. 
468,  469,  470. 

§  9a .  463,  464,  466,  469 

§  9b . 463,  464,  466,  467 

§  9b  (1), (2),  (3),  (4)..  467 
§  9b  (5),  (6),  (7),  (8), 

(9) . 468 

§  9b  (10), (11)....  469,470 


LVI 


TABLE  OF  STATUTES  CITED. 


Page. 

Transportation  Act .  198, 

199,  445,  479,  480 

§  1 . . .  480 

§  3 .  198, 199 

§§  15a,  20a .  480 

§  206  (f) .  436,437 

§  209a . .  480 


Page. 

Transportation  Act — Con. 

§  402 . .  480 

§  402  (15) .  127,129 

§  418 .  31 

§  439 .  480 

War  Risk  Insurance  Act. . .  180, 

181,  182,  222,  223 


(B)  Statutes  op  the  States  and  Territories 


Arkansas. 

1919,  Act.  No.  245..  176,177 

1920,  Act.  No.  98 . 383 

Crawford  &  Moses  Di¬ 
gest,  1921,  §§  5399 

et  seq .  381 

Canal  Zone,  see  Panama. 
Delaware. 

Rev.  Code,  c.  65,  1918 

§'  4a .  83 

1917,  Laws,  c.  113,  §  3. .  83 

Idaho. 

1917,  Laws,  c.  14 .  90 

1919,  Comp.  Stats., 

§  2996... . 154 

§§  5441,  5462,  5465  .  311 

Illinois. 

1889,  May  29 .  424 

Iowa. 

1897,  Code,  §  1336, 

iQKin  QQ 

1913,  Code '  Supp.’,’ '  §§ 
1305,  1334 .  99 

Kentucky. 

Civ.  Code,  §  747...  132,  143 
Michigan. 

1923  Laws .  573,  575 

Comp.  Laws,  1915. .  550,  551 

Missouri. 

1919,  Rev.  Stats.,  §§ 
4899,  7897,  9836- 

9848 .  398,  556,  561 


Nebraska. 

Comp.  Stats.  1922 .  319 

New  York. 

1909,  Laws,  c.  60 .  266 

1917,  Laws,  c.  726 .  266 

1918,  Laws,  c.  271,  276. .  265, 

266,  267,  271,  277,  278 

1918,  Laws,  c.  417 . 266 

1922,  Laws,  cc.  580,  581 .  498 
Code  Civ.  Procedure, 

§  1391......  285,290,291 

Labor  Law. .-. .  451,  455,  456 

Ohio. 

Gen.  Code, 

§§  178-180,  183,  184. .  78 

§  5503 .  78 

§§  5506,  5507,  5509, 
5512,  5513........  79 

§§  6373(1 )-6373( 24).  78 

§  8728-11 .  71,  79,  83 

1921,  Act  May  17. ... .  71,  79 

Panama. 

Civ.  Code,  §  2341 .  209 

211,  212,  214,  215 

TgX8/S 

1917,  Laws,  c.  30..  299,  301 
Rev.  Civ.  Stats., 

Art.  4746  . . .  391 

Art.  4950 .  390,  391 

Art.  4972  .  391 

Art.  7383 .  299,  303 

Wisconsin. 

R.  S.  1921,  §  4466c...  44,  69 


(C)  Treaties 

Great  Britain. 

1909,  Jan.  11,  36  Stat. 

2448 .  405,  426 


OASES  ADJUDGED 


IN  THE 

SUPREME  COURT  OF  THE  UNITED  STATES 

AT 

OCTOBER  TERM,  1924, 


ZIANG  SUNG  WAN  v.  UNITED  STATES. 

CERTIORARI  TO  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  127.  Argued  April  7,  8,  1924. — Decided  October  13,  1924. 

1.  A  bill  of  exceptions  in  the  Supreme  Court  of  the  District  of 
Columbia,  held  properly  settled  by  the  Chief  Justice  of  that  court, 
where  filed  in  due  time  but  after  the  death  of  the  justice  who 
presided  at  the  trial.  P.  9. 

2.  A  confession  of  guilt  is  voluntary  in  law  if,  and  only  if,  it  was  in 
fact  voluntarily  made.  P.  14. 

3.  In  the  federal  courts,  the  requisite  of  voluntariness  is  not  satisfied 
by  establishing  merely  that  the  confession  was  not  induced  by  a 
promise  or  threat.  Id. 

4.  A  confession  may  have  been  given  voluntarily,  although  it  was 
made  to  police  officers  while  the  maker  was  in  custody,  and  in 
answer  to  an  examination  conducted  by  them.  Id. 

5.  But  a  confession  obtained  by  compulsion  must  be  excluded,  what¬ 
ever  may  have  been  the  character  of  the  compulsion,  and  whether 

'  the  compulsion  was  applied  in  a  judicial  proceeding  or  otherwise. 
Id. 

6.  Where  the  undisputed  /acts  show  that  oral  statements  and  a 
written  confession,  offered  in  evidence  against  a  defendant  charged 
with  murder,  were  obtained  through  compulsion  applied  by  police 
officers,  they  should  be  excluded  from  the  jury.  P.  15. 

289  Fed.  908;  53  App.  D.  C.  250,  reversed. 
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OCTOBER  TERM,  1924. 

Argument  for  Petitioner. 


266  U.  S. 


Certiorari  to  a  judgment  of  the  Court  of  Appeals 
of  the  District  of  Columbia,  affirming  a  sentence  for 
murder. 

Mr.  William  C.  Dennis  and  Mr.  Frederic  D.  McKen- 
ney,  with  whom  Mr.  John  W.  Davis,  Mr.  James  A.  O'Shea, 
Mr.  Charles  Fahy  and  Mr.  James  A.  Nolan,  Jr.,  were  on 
the  brief,  for  petitioner. 

Petitioner’s  statements  were  confessions. 

The  Court  of  Appeals  overruled  petitioner’s  exception 
to  the  admission  of  one  of  the  statements  complained  of 
on  the  ground  that  it  was  a  “  mere  casual  observation 
which  an  innocent  bystander  might  have  made,”  and  with 
respect  to  another  statement  the  court  said :  “  The  term 
‘confession’  has  no  application  to  a  mere  admission  or 
statement  of  an  independent  fact  from  which  guilt  may 
be  inferred,  or  even  to  incriminating  acts.  State  v.  Camp¬ 
bell,  73  Kan.  688 ;  Rusher  v.  State,  94  Ga.  363.  In  other 
words,  an  admission,  not  of  guilt,  but  tending  merely,  in 
connectioii  with  other  facts,  to  establish  guilt,  does  not 
amount  to  a  confession.  McGehee  v.  State,  171  Ala.  19, 
21;  People  v.  Jan  John,  144  Cal.  284;  State  v.  Willis,  71 
Conn.  293;  2  Wigmore  on  Evidence,  §  1050.” 

It  is  submitted  that  such  rulings  amount  to  a  plain 
departure  from  the  federal  rule  with  respect  to  confessions 
laid  down  in  Bram  v.  United  States,  168  U.  S.  532,  where 
this  Court  quoted  with  approval  from  a  note  to  §  219  of 
Greenleaf  on  Evidence:  “The  rule  [relating  to  confes¬ 
sions]  excludes  not  only  direct  confessions,  but  any  other 
declaration  tending  to  implicate  the  prisoner  in  the  crime 
charged,  even  though,  in  terms,  it  is  an  accusation  of 
another,  or  a  refusal  to  confess.” 

Wigmore  on  Evidence,  cited  by  the  Court  of  Appeals, 
does  indeed  support  the  doctrine  enunciated  by  that 
learned  court,  but  even  Wigmore  admits  that  the  federal 
rule  is  otherwise.  Wigmore  on  Evidence,  1st  ed.,  §  821, 
p.  929,  footnote  2. 
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Petitioner’s  confessions  were  not  voluntary.  His  gen¬ 
eral  situation  rendered  his  confessions  involuntary.  He 
was  a  young  Chinese,  twenty-four  years  old  at  the  time 
of  the  events  in  question.  He  was  a  sick  man  of  whom  the 
jail  physician  testified  that  he  found  him  “very  weak, 
very  much  exhausted,  very  much  emaciated,”  and  that 
in  his  opinion  petitioner  “  would  do  anything  to  have  the 
torture  stopped.”  He  was  held  incomunicado  for  a 
week  before  the  first  of  the  alleged  confessions  with  one 
or  more  police  officers  constantly  in  his  room,  subjected  to 
ceaseless  questioning,  denied  the  right  to  communicate 
even  with  his  brother  similarly  held  in  the  same  hotel,  and 
thereafter  was  taken  to  the  scene  of  the  crime  and  ques¬ 
tioned  during  the  whole  night  without  any  opportunity  for 
sleep,  and  then  removed  to  a  police  station,  charged  with 
the  crime  and  thereafter  further  questioned.. 

The  alleged  oral  confessions  and  written  confession  ob¬ 
tained  by  this  process  were  inadmissible  irrespective  of 
whether  they  were  obtained  by  any  specific  threats  or 
promises  on  the  part  of  the  police. 

“  The  first  of  these  statements  [i.  e.,  the ,  statement 
‘  that  there  was  no  general  rule  of  law  by  which  the  ad¬ 
missibility  of  a  confession  could  be  determined  ’]  but  ex¬ 
presses  the  thought  that  whether  a  confession  was  volun¬ 
tary  was  primarily  one  of  fact,  and  therefore  every  case 
must  depend  upon  its  own  proof.  .  .  .  The  rule  is  not 

that  in  order  to  render  a  statement  admissible  the  proof 
must  be  adequate  to  establish  that  the  particular  commu¬ 
nications  contained  in  a  statement  were  voluntarily  made, 
but  it  must  be  sufficient  to'  establish  that  the  making  of 
the  statement  was  voluntary;  that  is  to  say,  that  from  the 
causes,  which  the  law  treats  as  legally  sufficient  to  en¬ 
gender  in  the  mind  of  the  accused  hope  or  fear  in  respect 
to  the  crime  charged,  the  accused  was  not  involuntarily 
impelled  to  make  a  statement,  when  but  for  the  improper 
influences  he  would  have  remained  silent.”  Bram  v. 
United  States,  168  U.  S.  532,  549. 
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In  accord:  Purpura  v.  United  States,  262  Fed.  473; 
People  v.  Brockett,  195  Mich.  169;  Ammons  v.  State,  80 
Miss.  592;  State  v.  Thomas,  250  Mo.  189;  State  v.  Powell, 
258  Mo.  239;  People  v.Loper,  159  Cal.  6;  People  v.  Quan 
Gim  Gow,  23  Cal.  App.  507 ;  Commonwealth  v.  McClan- 
ahan,  153  Ky.  412. 

In  People  v.  Quan  Gim  Gow,  supra,  the  court  said: 
“  While  no  physical  force  was  used  and  neither  threats  nor 
promises  made,  there  can  be  no  doubt  at  all  but  that  the 
repeated  questioning  of  the  officers,  like  the  constant  drop¬ 
ping  of  water  upon  a  rock,  finally  wore  through  his  mental 
resolution  to  remain  silent.” 

The  record  shows  that  petitioner’s  alleged  confessions 
were  induced  by  specific  threats  or  promises  within  the 
meaning  of  the  rule  as  laid  down  in  Bram  v.  United  States, 
supra. 

Petitioner’s  confession  was  “  a  suggested  confession  ” 
not  corroborated  by  any  subsequently  discovered  fact  and 
inconsistent  with  many  facts  shown  by  the  record. 

Petitioner’s  confessions  being  involuntary  as  a  matter 
of  law,  it  was  error  for  the  trial  court  to  leave  to  the  jury 
the  question  of  their  admissibility.  West  v.  United 
States,  20  App.  D.  C.  347. 

Petitioner’s  rights  are  safeguarded  under  the  Fifth 
Amendment,  which  commands  that  no  person  “  shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against 
himself.”  Bram  v.  United  States,  supra. 

Mr.  Peyton  Gordon,  with  whom  Mr.  Solicitor  General 
Beck  and  Mr.  J.  H.  Bilbrey  were  on  the  brief,  for  the 
United  States. 

No  set  of  facts  or  circumstances,  short  of  a  clear  prom¬ 
ise  of  temporal  benefit  or  threat  of  temporal  harm,  has  in¬ 
fallibly  the  effect  of  making  a  confession  involuntary. 

The  ultimate  question  whether  a  confession  is  involun¬ 
tary  must  be  decided,  not  by  judicial  precedent,  but  by 
inference  from  the  evidence  of  the  particular  case.  The 
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position  of  the  defendant  is  that  Bram  v.  United  States, 
168  U.  S.  532,  denounces  as  inadmissible  every  con¬ 
fession  made  in  answer  to  an  accusatory  question.  In 
substance  it  denounces  only  confessions  not  voluntarily 
made.  But  in  arriving  at  the  conclusion  that  the  confes¬ 
sion  in  that  case  was  involuntary,  this  Court  dealt  solely 
with  the  facts  in  the  case. 

The  duty  in  determining  from  the  facts  in  evidence 
whether  a  confession  is  or  is  not  voluntary  devolves  in  the 
first  instance  upon  the  trial  court,  which  must  necessarily 
be  vested  with  a  large  discretion  in  the  matter.  Hopt  v. 
Utah,  110  U.  S.  574;  Mangum  v.  United  States,  289  Fed. 
213;  Brady  v.  United  States,  1  App.  D.  C-  246;  Hardy  v. 
United  States,  3  App.  D.  C.  35 ;  State  v.  Hopkirk,  84  Mo. 
278;  State  v.  Rogoway,  45  Ore.  601;  State  v.  Squires,  48 
N.  H.  364. 

The  testimony  touching  defendant’s  general  situation 
does  not  bear  out  the  claim  that  he  was  held  incomu - 
nicado.  He  was  housed  in  a  public  hotel,  used  the  tele¬ 
phone  to  New  York,  was  visited  by  a  physician,  and,  with 
the  exception  of  not  seeing  his  brother,  he  had  every 
request  gratified.  Nor  can  it  be  truly  said  that  he  was 
continually  questioned.  He  was  questioned  about  the 
triple  murder.  Indeed,  he  asked  many  questions  about  it 
himself.  He  came  to  Washington  for  the  purpose,  so  he 
stated,  of  giving  what  assistance  he  could  in  finding  the 
•murderers  of  his  friends.  The  situation  of  Bram  was  in 
no  wise  analogous  to  the  situation  of  the  defendant. 
Bram  had  been  put  in  fear.  Cf .  Murphy  v.  United  States, 
285  Fed.  801. 

The  opinion  in  the  Bram  Case  does  not  mean  that  a  man 
in  custody  cannot  be  a  “  free  agent.”  Defendant,  though 
persistently  questioned,  was  not  compelled  to  talk.  The 
testimony  shows  that  many  times  he  stated  to  the  officers 
that  he  did  not  want  to  talk  any  more,  and  when  he  did 
they  left  him  alone. 
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An  inspection  of  the  record  at  every  point  where  de¬ 
fendant’s  brief  claims  that  he  was  persistently  questioned 
and  made  to  talk  will  make  it  clear  that,  whatever  might 
have  been  their  persistence  in  the  particular  instance  and 
at  that  time,  he  did  not  talk.  All  of  these  circumstances 
show  that  defendant  talked  when  he  wanted  to  talk  and 
refused  to  talk  when  he  did  not  want  to  talk,  which  shows 
that  he  was  a  free  agent. 

Nor  does  the  evidence  show  that  specific  statements 
were  made  amounting  to  threats  or  promises. 

Notwithstanding  some  early  English  cases  to  the  con¬ 
trary,  an  exhortation  that  the  defendant  “  had  better  tell 
the  truth,”  would  not  make  his  confession  inadmissible. 
Queen  v.  Reeve,  L.  R.  1  C.  C.  362;  Reg.  v.  Gamer,  3 
Cox  C.  C.  175;  Murphy  v.  United  States,  285  Fed.  801; 
Aaron  v.  State,  37  Ala.  106;  Huffman  v.  State,  130  Ala. 
89;  King  v.  State,  40  Ala.  314;  Steele  v.  State,  83  Ala.  20; 
State  v.  Komstett,  62  Kans.  221;  Heldt  v.  State,  20  Neb. 
492;  People  v.  Kennedy,  159  N.  Y.  346;  Fouts  v.  State, 
8  Oh.  St.  98;  Roszczyniala  v.  State,  125  Wis.  414;  State  v. 
Staley,  14  Minn.  105;  State  v.  Anderson,  96  Mo.  241; 
Hintz  v.  State,  125  Wis.  405. 

The  decision  in  the  Bram  Case  was  upon  but  two 
groupds:  (1)  That  Bram  was  put  in  fear,  and  therefore 
deprived  of  the  freedom  of  mind,  as  a  result  of  being 
brought  to  the  detectives’  office  and  denuded  of  his  cloth¬ 
ing,  and  (2)  that  he  was  told  that  one  Brown  had  seen 
him  do  the  murder,  thereby  placing  Bram  in  the  situation 
where,  if  he  remained  silent,  his  silence  might  be  used  as 
evidence  against  him,  tending  to  establish  by  conduct 
an  admission  of  the  crime.  He  was  thereby  compelled  to 
speak  out  about  his  connection  with  the  crime.  The  in¬ 
troduction  in  evidence  of  the  statement  thus  made  by 
him  amounted  to  forcing  him  to  give  testimony  against 
himself  in  violation  of  the  Fifth  Amendment. 

The  defendant  would  have  it  that  when  the  facts  and 
circumstances  surrounding  the  commission  of  a  crime 
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point  the  finger  of  suspicion  to  a  person,  that  person  may 
not  be  placed  under  surveillance  nor  in  custody  for  the 
purpose  of  ascertaining  what  he  knows  about  the  crime. 
If  placed  under  surveillance  or  in  custody,  he  must  neither 
be  told  the  facts  and  circumstances  in  the  case  nor  be 
asked  what  he  knows  about  it.  If  he  is  placed  under  sur¬ 
veillance  or  taken  into  custody,  he  is  not,  says  the  de¬ 
fendant,  a  free  agent.  Therefore,  whatever  he  may  say 
about  his  connection  with  the  crime  is  inadmissible  against 
him. 

Or,  stated  in  another  way,  that  because  he  is  suspected 
of  crime,  the  law,  says  the'  defendant,  surrounds  him  with 
protection  that  is  denied  to  any  other  member  of  society. 
If  he  is  told  of  the  facts  and  circumstances  which  placed 
him  under  suspicion,  or  is  told  that  he  is  under  suspicion, 
it  is  then  claimed  that  because  of  the  accusatory  nature 
of  the  question,  or  the  information  conveyed  to  him,  any¬ 
thing  he  might  state  is  involuntary. 

It  appearing  upon  the  evidence  that  the  admissions  and 
confessions  were  voluntary,  it  was  proper  to  submit  them 
to  the  jury  for  its  consideration. 

Without  so  stating,  defendants  brief  takes  the  position 
that  confessions  are  presumptively  inadmissible,  and  that 
the  Government  in  this  case  was  under  the  burden  of  estab¬ 
lishing  its  voluntary  character  before  it  could  be  admitted. 
There  are  to  be  found  some  decisions  to  this  effect,  but 
we  submit  this  is  not  the  rule  in  federal  courts.  In  those 
courts  there  is  no  such  presumption  against  a  confession. 
The  rule  is,  however,  that  if  it  appears  from  the  evidence 
that  a  confession  was  in  fact  involuntary,  it  is  inadmissible 
as  evidence  against  the  accused.  Murphy  v.  United 
States,  285  Fed.  801. 

The  evidence,  the  full  integrity  of  which  can  never  be 
reflected  in  the  bill  of  exceptions,  touching  the  facts  and 
circumstances  surrounding  the  making  by  the  defendant 
of  the  several  statements,  was  heard  by  the  trial  judge 
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as  it  fell  from  the  lips  of  the  witnesses.  It  was  his  duty- 
in  the  first  instance  to  determine  whether  or  not  this  evi¬ 
dence  established  in  any  degree  that  the  confession  was 
involuntary.  The  court  found  and  ruled  that  the  state¬ 
ments  were  not  involuntary,  and  that  they  therefore 
should  be  admitted  into  evidence  to  be  considered  and 
determined  by  the  jury 

The  jury  were  fully  instructed  that  if  they  found  the 
confession  was  not  voluntarily  made  they  should  entirely 
disregard  it. 

The  justice  who  presided  at  the  trial  having  died,  it  was 
competent  for  another  justice  to  settle  the  bill  of  excep¬ 
tions.  Section  953,  Rev.  Stats.,  as  amended  by  the  Act  of 
June  5,  1900,  31  Stat.  270,  is  applicable  to  the  District  of 
Columbia.  No  inconsistency  exists  between  it  and  §  73 
of  the  District  Code.  Therefore  the  two  statutes  may 
be  followed  in  the  District  of  Columbia  without  the  one 
interfering  with  the  other.  Roney  v.  United  States ,  43 
App.  D.  C.  533.  Hume  v.  Bowie,  148  U.  S.  245,  dis¬ 
tinguished. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

On  January  31,  1919,  the  police  department  of  the  Dis¬ 
trict  of  Columbia  learned  that  three  Chinamen,  the  in¬ 
mates  of  a  house  in  Washington  occupied  by  the  Chinese 
Educational  Mission,  had  been  murdered.  They  were 
known  to  have  been  alive  late  in  the  evening  of  January 
29.  Police  officers  were  told  by  Li,  a  student,  that,  earlier 
on  the  same  evening,  he  had  seen  at  the  Mission  a  resi¬ 
dent  of  New  York  City  named  Wan.  Acting  under  in¬ 
structions  of  the  superintendent  of  police,  two  detectives 
started  immediately  for  New  York,  taking  Li  with  them. 
On  February  1,  they  entered  Wan’s  room  in  a  lodging 
house,  found  him  there,  and  brought  him  to  Washington. 
He  was  not  formally  arrested  until  February  9.  Later, 


1 


WAN  v.  UNITED  STATES. 

Opinion  of  the  Court. 


9 


he  was  indicted,  in  the  Supreme  Court  of  the  District,  for 
the  murder  of  one  of  the  Chinamen;  was  found  guilty; 
and  was  sentenced  to  be  hanged.  The  Court  of  Appeals 
of  the  District  affirmed  the  judgment'.  289  Fed.  908.  A 
writ  of  certiorari  was  granted.  263  U.  S.  693. 

The  main  question  for  decision*  1  is  whether,  on  the  facts 
disclosed  in  the  testimony  of  the  superintendent  of  police, 
three  detectives  and  the  chief  medical  officer  of  the  jail,  the 
trial  court  erred  in  admitting  as 'evidence  statements  made 
by  the  defendant  to  the  police  officers  before  and  shortly 
after  his  formal  arrest.2  Four  of  the  statements  were  oral. 
These,  if  admissible,  were  important  evidence.  The  fifth 
was  a  stenographic  report  of  an  interrogation  of  the  de¬ 
fendant  conducted  by  the  detectives,  after  the  arrest. 
This  report  contained  a  full  confession.  The  introduction 
of  each  of  the  statements  was  duly  objected  to  on  the 
ground  that  the  Government  failed  to  show  that  it  had 
been  voluntarily  made  and  that  from  the  testimony  of  its 
own  witnesses  the  contrary  appeared.  The  court  ad¬ 
mitted  the  statements.  It  later  charged  the  jury:  “  The 
test  of  the  case,  and  the  inquiry  that  you  will  have  to 

‘  •  V  •  . 

1The  indictment  was  found  on  September  30,  1919;  the  verdict 
rendered  on  January  9,  1920;  and  the  sentence  imposed  on  May  14, 
1920.  The  time  for  filing  the  bill  of  exceptions,  which  under  the 
rule  would  have  expired  June  21,  1920,  was,  on  that  day,  extended  to 
November  1,  1920;  and  it  Was  not  filed  until  the  latter  date.  Before 
it  was  settled,  the  judge  who  had  presided  at  the  trial  died.  A  motion 
to  vacate  the  judgment,  made  on»this  ground,  was  denied  on  Novem¬ 
ber  22,  1921.  Thereupon,  the  bill  of  exceptions  was  signed  by  the 
Chief  Justice  of  the  Court.  It  was  contended  here,  among  other 
things,  that  the  judgment  should  be  set  aside  because  a  bill  of  excep¬ 
tions  can  be  settled  only  by  the  judge  who  presided  at  the  trial.  The 
contention  is  unfounded.  Roney  v.  United  States,  43  App.  D.  C.  533, 

a  With  the  exception  of  these  statements,  the  Government  intro¬ 
duced  only  circumstantial  evidence.  The  defendant  testified  on  his 
own  behalf  asserting  his  innocence.  He  described  the  conditions  under 
which  the  statements  had  been  made,  denied  or  explained  them,  and 
insisted  that  the  confession  was  a  suggested  one. 
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make  in  answer  is:  Did  the  questioning,  did  the  physical 
condition,  did  the  importunate  questioning,  if  you  choose 
to  call  it  so,  render  the  confession  made  by  the  defendant 
not  his  own;  but  did  it  substitute  for  his  will  the  will  of 
another,  and  thus  was  it  or  not  his  voluntary  act?” 

Wan  was  a  native  of  China.  He  had  come  to  the 
United  States  in  1916,  at  the  age  of  twenty-two,  as  a  stu¬ 
dent.  In  1918,  he  engaged  in  a  business  which  proved  un¬ 
successful.  Since  December  of  that  year,  or  earlier,  his 
health  had  been  bad.  He  had  an  attack  of  Spanish  in¬ 
fluenza.  He.  suffered  continuously  from  a  chronic  stomach 
trouble  which  led  him  to  eat  sparingly'  and  irregularly. 
When  the  detectives  entered  his  room  unannounced  they 
found  him  in  bed.  They  had  no  search  warrant ;  but  they 
made  a  search  of  the  room  and  his  effects,  including  the 
bed  in  which  he  lay.  They  were  accompanied  by  a  New 
York  police  officer;  but  they  did  not  arrest  Wan.  They 
requested  that  he  return  with  them  to  Washington.  He 
told  them  he  was  too  sick;  Li,  who  had  been  left  waiting 
outside  the  closed  door  and  was  called  in,  told  Wan  that 
both  of  them  were  suspected  of  the  murder.  Then,  Wan 
consented  to  go  with  the  detectives  to  Washington. 

On  arrival  in  Washington,  Wan  was  not  put  formally 
under  arrest ;  but  he  was  taken  to  a  secluded  room.  In  the 
presence  of  three  detectives,  the  superintendent  of  police, 
and  Li,  he  was  subjected  there  to  questioning  for  five  or 
six  hours.  Late  in  the  evening  of  that  first  day,  the  de¬ 
tectives  took  him  to  Hotel  Dewey ;  and,  without  entering 
his  name  in  the  hotel  registry,  placed  him  in  a  bed-room 
on  an  upper  floor.  In  that  room  he  was  detained  con¬ 
tinuously  one  week.  Throughout  the  period,  he  was  sick 
and,  most  of  the  time,  in  bed.  A  physician  was  repeatedly 
called.  It  was  a  police  surgeon  who  came.  In  vain  Wan 
asked  to  see  his  brother  with  whom  he  lived  in  New  York ; 
who  had  nursed  him  in  his  illness;  who  had  come  to  Wash¬ 
ington  at  his  request  in  January;  who  had  returned  with 
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him  to  New  York;  and  whom,  as  he  later  learned,  the  de¬ 
tectives  had  also  brought  to  Washington,  were  detaining 

in  another  room  of  the  hotel,  and  were  subjecting  to  like 
interrogation. 

Wan  was  held  in  the  hotel  room  without  formal  arrest, 
inco rnunicsido .  But.  he  was  not  left  alone.  Every  mo¬ 
ment  of  the  day,  and  of  the  night,  at  least  one  member  of 
the  police  force  was  on  guard  inside  his  room.  Three  ordi¬ 
nary  policemen  were  assigned  to  this  duty.  Each  served 
eight  hours :  the  shifts  beginning  at  midnight,  at  eight  in 
the  morning,  and  at  four  in  the  afternoon.  Morning, 
afternoon  and  evening  (and  at  least  on  one  occasion  after 
midnight)  the  prisoner  was  visited  by  the  superintendent 
of  police  and/or  one  or  more  of  .the.  detectives.  The  sole 
purpose  of  these  visits  was  to  interrogate  him.  Regardless 
of  Wan’s  wishes  and  protest,  his  condition  of  health  or  the 
hour,  they  engaged  him  in  conversation.  He  was  sub¬ 
jected  to  persistent,  lengthy  and  repeated  cross-examina¬ 
tion.  Sometimes  it  was  subtle,  sometimes  severe.  Al¬ 
ways  the  examination  was  conducted  with  a  view  to 
entrapping  Wan  into  a  confession  of  his  own  guilt  and/or 
that  of  his  brother.  Whenever  these  visitors  entered  the 
room,  the  guard  was  stationed  outside  the  closed  door. 

On  the  eighth  day,  the  accusatory  questioning  took  a 
more  excruciating  form.  A  detective  was  in  attendance 
throughout  the  day.  In  the  evening,  Wan  was  taken  from 
Hotel  Dewey  to  the  Mission.  There,  continuously  for 
ten  hours,  this  sick  man  was  led  from  floor  to  floor 
minutely  to  examine  and  reexamine  the  scene  of  the  triple 
murder  and  every  object  connected  with  it,  to  give  ex¬ 
planations,  and  to  answer  questions.  The  places  where 
the  dead  men  were  discovered;  the  revolver  with  which 
presumably  the  murder  was  committed,  the  blood  stains 
and  the  finger  prints  thereon;  the  bullet  holes  in  the 
walls;  the  discharged  cartridges  found  upon  the  floor;  the 
clothes  of  the  murdered  men;  the  blood  stains  on  the 
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floor  and  the  stairs;  a  bloody  handkerchief;  the  coat  and 
pillow  which  had  been  found  covering  the  dead  men  s 
faces;  photographs,  taken  by  the  police,  of  the  men  as 
they  lay  dead;  the  doors  and  windows  through  which  the 
murderer  might  have  entered  or  made  his  escape;  photo¬ 
stat  copies  of  writings,  by  means  of  which  it  was  sought  to 
prove  that  Wan  was  implicated  in  a  forgery  incident  to 
the  murder;  all  these  were  shown  him.  Every  supposed 
fact  ascertained  by  the  detectives  in  the  course  of  their 
investigation  was  related  to  him.  Concerning  every  ob¬ 
ject,  every  incident  detailed,  he  was,  in  the  presence  of  a 
stenographer,  plied  with  questions  by  the  superintendent 
of  police  and  the  detectives.  By  these  he  was  engaged  in 
argument;  sometimes  separately,  sometimes  in  joint  at¬ 
tack.  The  process  of  interrogation  became  ever  more 
insistent.  It  passed  at  times  from  inquiry  into  command. 
From  seven  o’clock  in  the  evening  until  five  o’clock  in  the 
morning  the  questioning  continued.  Before  it  was  con¬ 
cluded,  Li,  who  was  again  in  attendance,  had  left  the 
Mission  about  midnight,  worn  out  by  the  long  hours.  The 
superintendent  of  police  had  returned  to  his  home,  ap¬ 
parently  exhausted.  One  of  the  detectives  had  fallen 
asleep.  To  Wan,  not  a  moment  of  sleep  was  allowed. 

On  the  ninth  day,  at  twenty  minutes  past  five  in  the 
morning,  Wan  was  taken  from  the  Mission  to  the  station 
house  and  placed  formally  under  arrest.  There,  the  in¬ 
terrogation  was  promptly  resumed.  Again  the  detectives 
were  in  attendance,  day  and  evening,  plying  their  ques¬ 
tions;  pointing  out  alleged  contradictions;  arguing  with 
the  prisoner;  and  urging  him  to  confess,- lest  his  brother 
be  deemed  guilty  of  the  crime.  Still  the  statements  se¬ 
cured  failed  to  satisfy  the  detectives’  craving  for  evidence. 
On  the  tenth  day,  Wan  was  “bundled  up”;  was  again 
taken  to  the  Mission;  was  again  questioned  there  for 
hours;  and  there  “the  whole  thing  was  again  talked  of 
and  enacted.”  On  the  eleventh  day,  a  formal  interroga- 
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tion  of  Wan  was  conducted  at  the  station  house  by  the 
detectives  in  the  presence  of  a  stenographer.  On  the 
twelfth  day,  the  verbatim  typewritten  report  of  the  inter¬ 
rogation  (which  occupies  twelve  pages  of  the  printed 
record)  was  read  to  Wan,  in  his  cell  at  the  jail.  There,  he 
signed  the  report  and  initialled  each  page.  On  the  thir¬ 
teenth  day,  for  the  first  time,  Wan  was  visited  by  the  chief 
medical  officer  of  the  jail,  in  the  performance  of  his  duties. 
This  experienced  physician  and  surgeon  testified,  without 
contradiction,  to  the  condition  of  the  prisoner: 

“  [He]  found  .  .  .  [Wan]  lying  in  a  bunk  in  the 

cell,  very  weak,  very  much  exhausted,  very  much  emaci¬ 
ated  ;  he  complained  of  abdominal  pain,  which  was  rather 
intense.  He  told  witness,  and  witness  afterwards  saw, 
that  he  vpmited  if  he  attempted  to  take  food ;  that  it  was 
difficult  or  impossible  for  his  bowels  to  move  unless  they 
were  assisted  by  an  enema;  ...  witness  thought  he 
was  very  seriously  ill;  .  .  .  ordered  certain  tests  by 
the  laboratory  .  .  .  ;  had  his  blood  examined  and 

his  abdomen  X-rayed  and  had  him  removed  from  the  cell 
to  the  Red  Cross  room;  ,  .  .  concluded  he  was  suf¬ 

fering  from  spastic  colitis:  [involving  contraction  of  the 
bowel.]  .  .  .  The  result  of  that  contraction  would  be 

almost  constant  pain,  excited  by  any  further  additions  to 
the  contents  of  the  tract  at  that  point,  and  vomiting  and 
persistent  constipation,  ...  Witness  knows  defend¬ 
ant  was  in  bed  at  least  a  month  after  his  treatment  was 
prescribed.  From  witness’  observation  and  medical  ex¬ 
perience,  judging  from  the  defendant’s  emaciation  and 
history  he  gave  witness,  and  his  condition  generally, 
would  say  that  when  witness  saw  the  defendant  on  Feb¬ 
ruary  13th  he  had  been  ill  for  a  matter  of  weeks.  .  .  . 

He  told  me  he  had  been  talked  to  all  one  night  and  had 
not  received  any  medical  attention,  and  had  been  in  con¬ 
stant  pain  all  of  this  time  and  had  been  unable  to  eat  for 
days,  and  considering  all  those  facts  I  came  to  the  con- 
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elusion  that  he  was  so  exhausted  that  he  was  really — he 
told  me  also  that  he  had  signed  a  confession.” 

[Then  the  witness  was  further  questioned  by  the  court.] 

“  Question.  You  thought  he  was  so  exhausted  mentally 
that  he  would  not  know  what  he  was  signing?  .  .  . 

Would  he  know  what  he  was  signing? 

Answer.  He  would  know  what  he  was  signing,  yes. 

Question.  Would  he  be  liable  to  sign  a  confession  that 
would  lead  him  to  the  gallows  in  that  condition? 

‘  Answer.  I  think  he  would,  if  he  wanted  to  be  left  alone. 

Question.  With  spastic  colitis,  if  he  was  accused  of 
crime  he  would  simply  sign  a  paper  and  say,  ‘You  hang 
me  ’  ?  That  is  your  opinion  as  a  medical  man? 

Answer.  I  say,  if  he  was  as  sick  as  that  and  in  as  great 
pain  as  that,  he  would  do  anything  to  have  the  torture 
stopped.” 

The  Court  of  Appeals  appears  to  have  held  the  prison¬ 
er’s  statements  admissible  on  the  ground  that  a  confes¬ 
sion  made  by  one  competent  to  act  is  to  be  deemed 
voluntary,  as  a  matter  of  law,  if  it  was  not  induced  by 
a  promise  or  a  threat;  and  that  here  there  was  evidence 
sufficient  to  justify  a  finding  of  fact  that  these  statements 
were  not  so  induced.  In  the  federal  courts,  the  requisite 
of  voluntariness  is  not  satisfied  by  establishing  merely 
that  the  confession  was  not  induced  by  a  promise  or  a 
threat-.  A  confession  is  voluntary  in  law  if,  and  only  if, 
it  was,  in  fact,  voluntarily  made.  A  confession  may  have 
been  given  voluntarily,  although  it  was  made  to  police 
officers,  while  in  custody,  and  in  answer  to  an  examination 
conducted  *by  them.8  But  a  confession  obtained  by  com¬ 
pulsion  must  be  excluded  whatever  may  have  been  the 

*Hopt  v.  Utah,  110  U.  S.  574,  584;  Sparj  and  Hansen  v.  United 
States,  156  U.  S.  51,  55;  Pierce  v.  United  States,  160  U.  S.  355,  357; 
Wilson  v.  United  States,  162  U.  S.  613,  623;  Bram  v.  United  States, 
168  U.  S.’  532,  558;  Hardy  v.  United  States,  186  U.  S.  224,  229; 
Powers  v.  United  States,  223  U.  S.  303,  314;  Bdokumsky  v.  Tod, 
263  TJ.  S.  149,  157. 
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character  of  the  compulsion,  and  whether  the  compulsion 
was  applied  in  a  judicial  proceeding  or  otherwise.  Brarn 
v.  United  States ,  168  U.  S.  532.4  None  of  the  five  state¬ 
ments  introduced  by  the  Government  as  admissions  or 
confessions  was  made  until  after  Wan  had  been  subjected 
for  seven  days  to  the  interrogation.  The  testimony  given 
by  the  superintendent  of  police,  the  three  detectives  and 
the  chief  medical  officer  left  no  room  for  a  contention  that 
the  statements  of  the  defendant  were,  in  fact,  voluntary.5 6 

4  See  also  Wilson  v.  United  States,  162  U.  S.  613,  623;  Hardy  v. 

United  States ,  186  U.  S.  224,  229;  Kent  v.  Porto  Rico,  207  U.  S.  113, 
119;  Powers  v.  United  States,  223  U.  S.  303,  313.  Compare  Counsel- 
man  v.  Hitchcock,  142  U.  S.  547;  Brown  v.  Walker,  161  U.  S.  591, 
596-7;  Hale  v.  Henkel,  201  U.  S.  43/71;  Wilson  v.  United  States, 
221  U.  S.  361,  379;  Perlman  v.  United  States,  247  U.  S.  7,  13. 

6  This  testimony  occupies,  in  its  condensed  form,  fifty  pages  of  the 
printed  record.  The  character  of  the  pressure  applied  is  illustrated 
by  the  following  extracts  from  the  testimony  of  .  the  detectives: 

“  •  •  .  Sometimes  witness  has  sat  and  talked  to  him,  or,  rather 
talked  at  him  twenty  minutes  or  half  an  hour,  and  asked  him  could 
he  explain  certain  phases  of  this  case,  without  his  uttering  a  word  or 
making  any  reply  whatever.” 

“A  good  many  times  during  the  course  of  the  investigation  he 
would  ask  to  be  left  alone,  but  we  did  not  leave  him  alone,  and  we 
would  ask  him  a  question,  and  if  it  was  rather  pointed  he  would  say 
he  was  tired,  to  leave  him  alone,  ‘  I  will  talk  no  more  to  you.’  Some¬ 
times  would  be  twenty  or  thirty  minutes  before  he  would  answer  or 
say  a  word;  .  .  .  ask§d  him  the  same  questions  over  and  over 
again  a  great  many  times  without  getting  any  answer  at  all;  .  .  . 

“  .  .  .  defendant  itad  continuously  asked  to  be  let  alone  and  not 
bothered,  whenever  he  was  asked  a  pointed  question  and  if  he  an¬ 
swered  it  it  might  implicate  him  or  embarrass  him;  he  would  say, 
‘  Let  me  alone,  I  talk  no  more  to  you  tonight,  I  don’t  feel  well,’  this 
was  done  repeatedly  whenever  he  was  pressed  for  an  answer  to  a 
pointed  question;  sometimes  we  would  leave  him  alone,  and  witness 
sometimes  stayed  there  and  talked  at  him  for  a  while  until  we  got 
tired  of  it  .  .  .  ;  told  defendant  witness  thought  his  sickness  was 
more  in  his  mind  than  in  his  body.” 

[On  the  eighth  day,  at  the  Mission]  “Well,  he  sat  and  rolled  his 
eyes  when  I  asked  him  why  he  came  out  to  the  house  the  second  time, 
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The  undisputed  facts  showed  that  compulsion  was  ap¬ 
plied.  As  to  that  matter  there  was  no  issue  upon  which 
the  ju.y  could  properly  have  been  required  or  permitted 

why  he  did  not  go  to  the  cafe  instead  of  coming  away  out  to  the  house, 
and  he  sat  there  and  rolled  his  eyes  at  me,  and  Burlingame  [another 
of  the  detectives]  said,  ‘Answer  his  question,’  and  then  he  turned  to 
his  brother  and  started  in  the  Chinese  language,  and  Burlingame  said, 
‘Here,  don’t  speak  Chinese.  Answer  Kelly’s  question.’  Then  he 
raised  up  with  a  coat  hanger  and  Burlingame  caught  him  on  the 
shoulders  and  said,  ‘  We  don’t  want  anything  like  that  here.  This 
was  about  one  o’clock  in  the  morning,  and  we  left  somewhere  around 
four  o’clock;  not  much  was  said  after  four  o’clock,  just  talking;  Bur¬ 
lingame  objected  to  defendant  talking  in  Chinese  because  he  wanted 
him  to  answer  questions ;  requested  him  once  and  then  set  him  down 
in  the  chair;  ... 

“ .  .  .  defendant  was  not  permitted  to  sleep*  or  to  go  back  to 
hotel  ... 

.  .  witness  did  try  to  force  an  answer  out  of  him  by  asking 
him  to  answer  the  questions,  but  not  by  physical  force  or  anything 
of  that  kind  ...  it  was  on  that  occasion  [on  the  ninth  day,  at 
the  station  house,  after  the  all-night  interrogation  at  the  Mission] 
that  witness  told  defendant,  ‘If  you  are  guilty,  and  your  brother 
is  innocent,  I  want  to  know,  for  I  am  holding  your  brother  just  the 
samp  as  I  am  holding  you.’  Witness  thinks  he  said,  ‘  Now  is  the  time 
to  tell  me,’  intimating  to  him  that  he  had  been  in  confinement  a  long 
time  and  witness  wanted  to  know  something  about  it;  they  were  both 
in  confinement  and  witness  was  anxious  for  him  to  tell  about  his 
brother;  was  satisfied  he  was  guilty  but  did  not  tell  him  so  at  that 
time;  was  just  about  that  time  witness  said  ‘  things  look  bad  for  you  ’ 
or  ‘  things  look  black  for  you  ’  apd  you  ought  to  tell  me  the  truth. 

.  .  Went  over  practically  and  rehashed  all  the  case  as  far  as 
they  had  learned  about  it  and  related  all  the  circumstances  against 
him;  told  him  a  lot  of  things,  but  never  offered  any  inducement,  be¬ 
cause  witness  has  had  too  much  experience  in  that  line.” 

[Witness  went  to  the  station  house  Sunday  night  for  the  purpose  of 
still  talking  to  him  about  the  case.]  “  I  wanted  to  straighten  out  a 
great  many  circumstances  which  pointed  to  him  .  .  .  wanted  to 
know  from  him  whether  he  was  guilty;  wanted  him  to  tell  the  truth; 
asked  him  on  a  number  of  occasions  to  tell  the  truth,  and  those  cir¬ 
cumstances  which  pointed  very  strongly  against  him,  strongly  indi¬ 
cated  to  witness’  mind  that  he  knew  a  great  deal  more  about  the  case 
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to  pass.  The  alleged  oral  statements  and  the  written  com 
fession  should  have  been  excluded.6 

Reversed, 


TERMINAL  RAILROAD  ASSOCIATION  OF  ST. 
LOUIS  ET  AL.  v.  UNITED  STATES  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT* 1  OF  MISSOURI. 

No.  115.  Argued  March  3,  4,  1924— Decided  October  13,  1924. 

1.  Certain  railway  companies,  defendants  in  a  suit  successfully  prose¬ 
cuted  by  the  United  States  under  the  Sherman  Law,  instituted 
contempt  proceedings  against  their  codefendants,  not  to  vindicate 
the  authority  of  the  court,  but  to  enforce  rights  which  the  peti¬ 
tioners  claimed  under  the  original  decree -and  alleged  that  the  re¬ 
spondents  were  violating.  The  United  States  did  not  join,  in  the 
complaint  or  participate  in  the  hearing  in  the  District  Court,  but 
aligned  itself  with  the  petitioners  on  appeal.  Held ,  that  the  con- 

than  he  told  of;  that  he  had  caught  him  in  several  contradictory 
statements  and  witness  said:  ‘  We  are  all  firmly  of  the  belief  that  you 
know  who  killed  those  men  sat  and  watched  him  and  looked  at  him 
carefully  and  for  a  long  time  after  I  would  tell  him  those  things  and 
would  say,  ‘  Now,  you  think  it  over,’  and  stayed  right  there  with  him. 

“  Q.  Your  purpose  in  telling  him  those  things  was  to  make  him 
talk? 

“A.  My  purpose  was  to  get  him  to  tell  me  the  truth  about  this 
case. 

“  Q.  Answer  the  question,  will  you? 

“A.  Well,  he  had  to  talk.” 

.  .  Practically  every  admission  he  made  was  in  answer  to 
question  witness  asked  himelf;  ‘  had  gotten  practically  everything  that 

I  thought  was  important/  and  left  the  details  to  Burlingame  and 
Kelly.”  - 

6  Compare  Boyd  v.  United  States,  116  U.  S.  616,  631;  Weeks  v. 
United  States ,  232  U.  S.  383,  398;  Silverthome  Lumber  Co.  v.  United 
States,  251  U.  S.  385,  392;  Govled  v.  United  States,  255  U.  S.  298; 
Amos  v.  United  States,  255  U.  S.  313,  316;  Bilokumsky  v.  Tod,  263 
U.  S.  149,  155;  and  “Progress  of  the  Law,  1921-1922,  Evidence,” 
[Chafee]  35  Harv.  L.  Rev.  428,  439. 
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tempt  proceedings  were  civil  and  remedial,  and  not  criminal. 

P.27.  , 

2.  The  authority  of  a  justice  of  this  Court  to  allow  appeals  and  grant 

supersedeas  does  not  depend  upon  and  is  not  limited  by  Rule  36,  or 
any  other  rule  of  the  Court.  It  includes  appeals  under  the  Expedi¬ 
tion  Act  of  February  11,  1903,  c.  544,  32  Stat.  823,  Rev.  Stats., 
§§  999,  1012.  P.  28. 

3.  Upon  an  appeal  by  parties  adjudged  in  contempt  of  a  decree, 
where  the  question  is  whether  the  decree  was  broad  enough  to  for¬ 
bid  the  conduct  complained  of,  appellees  cannot  be  heard  to  claim 
that  the  decree  should  have  been  enlarged  unless  they  took  a 
cross  appeal.  Id. 

4.  In  contempt  proceedings  for  its  enforcement,  a  decree  will  not  be 
expanded  by  implication  or  intendment  beyond  the  meaning  of 
its  terms  when  read  in  the  light  of  the  issues  and  the  purpose  for 
which  the  suit  was  brought;  and  the  facts  found  must  constitute 
a  plain  violation  of  the  decree  so  read.  P.  29. 

5.  The  making  of  railroad  rates  is  a  legislative  and  not  a  judicial 
function;  and  as  a  general  rule  the  question  of  the  reasonableness 
of  rates  of  interstate  carriers  or  of  their  divisions  of  joint  rates 
will  not  be  considered  by  the  courts  before  application  has  been 
made  to  the  Interstate  Commerce  Commission.  P.  30. 

6.  The  original  decree  in  this  case,  (a  suit  by  the  United  States 
against  the  Terminal  Association,  its  subsidiaries  and  the  proprie¬ 
tary  railroads  owning  its  stock,  to  prevent  monopoly  and  restraint 
of  trade  in  violation  of  the  Sherman  Act,  United  States  v.  St. 
Louis  Terminal,  236  U.  S.  194,)  does  not  regulate  rates,  or  pre¬ 
scribe  divisions  of  joint  rates  or  fix  liability  for  transfer  charges; 
and  expressly  provides  that  these  matters  may  be  dealt  with  by 
the  Interstate  Commerce  Commission.  P.  31. 

7.  Therefore,  contempt  proceedings  will  not  lie  to  determine  whether 
the  “  west  side  ”  proprietary  railroads  have  paid  more  than  their 
fair  share  of  charges  for  services  of  the  Terminal  Association  or 
to  require  the  “  east  side  ”  proprietary  railroads  to  make  payments 
on  that  account  to  the  “west  side”  railroads;  and  refusal  to  pay 
such  charges  is  not  contempt  of  court.  Id. 

8.  Assuming  that  the  issuing  by  the  Terminal  Association  of  bills 
of  lading  and  passes  from  points  on  its  lines  to  distant  points 
beyond  them  is  not  included  in  the  business  allowed  under  the 
original  decree,  proprietary  railroads  not  shown  to  have  been 
injured  by  it  are  not  entitled  to  relief  against  it  in  contempt 
proceedings.  P.  32. 

Reversed 
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17  Argument  for  Appellees. 

Appeal  from  an  order  of  the  District  Court  adjudging 
appellants  guilty  of  contempt,  committed  by  disobeying 
a  decree. 

Mr.  R.  V.  Fletcher  and  Mr.  T.  M.  Pierce,  with  whom 
Mr.  L.  J.  Hackney,  Mr.  Alex.  P.  Humphrey,  Mr.  M orison 
R.  Waite,  Mr.  T.  W.  White,  Mr.  D.  P.  Williams  and  Mr. 
J.  L.  Howell  were  on  the  briefs,  for  appellants. 

Mr.  Joseph  M.  Bryson  and  Mr.  Edward  J.  White,  with 
whom  Mr.  William  F.  Evans,  Mr.  William  F.  Dickinson, 
Mr,  Charles  S.  Burg  and  Mr.  Edward  T.  Miller  were  on 
the  brief,  for  Missouri,  Kansas  &  Texas  Railway  Com¬ 
pany  et  al.,  appellees. 

I.  The  order  adjudging  contempt  and  prescribing  the 
means  and  method  whereby  it  may  be  purged  in  no  man¬ 
ner  invades  the  jurisdiction  of  the  Interstate  Commerce 
Commission,  but  is  the  proper  exercise  by  the  court  of  its 
right  and  duty  to  protect  its  decree.  Cf.  Fischer  v.  Hayes, 
6  Fed.  63;  Toledo  Scale  Co.  v.  Computing  Scale  Co.,  261 

U.  S.  399.  The  District  Court  found  that  the  Association 

* 

was  not  acting  in  good  faith  as  the  impartial  agent  of  the 
various  railroad  companies;  that  this  condition  was 
brought  about  by  the  domination  of  the  Association  by  the 
east  side  lines,  and  its  acquiescence  therein;  that  by 
reason  of  such  domination  the  east  side  lines  compelled 
the  west  side  lines  to’pay  the  Association’s  charges  for  sup¬ 
plying  and  operating  facilities  for  interchange  of  certain 
traffic;  and  it  held  that  the  natural  and  proper  punish¬ 
ment  to  be  inflicted  was  a  refund  to  the  west  side  lines  of 
the  amounts  they  had  been  thus  unlawfully  required  to 
pay.  That  procedure  is  strictly  judicial,  and  is  nof  only 
not  a  proper  subject  for  consideration  by  the  Interstate 
Commerce  Commission  but  is  a  matter  oyer  which  it  has 
no  jurisdiction. 

Another  finding  deals  with  the  action  of  the  Association 
in  issuing  bills  of  lading  for  transportation  -  of  through 
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freight  from  points  on  its  lines  to  points  beyond  its  lines, 
and  the  use  of  passes  by  passengers  between  such  points. 
It  was  impossible  from  the  record  to  escape  the  conclusion 
that  the  Association  was  guilty  of  this  practice  after  the 
decree  the  same  as  before. 

Subdivision  (a)  of  par.  3  of  the  order  does  not  attempt 
to  specify  all  the  acts  of  the  Association  upon  which  was 
based  the  conclusion  that  it  was  not  acting  in  good  faith 
as  the  impartial  agent  of  the  various  railroad  companies. 
Subdivisions  (b),  (c)  and  (d)  deal  with  particular  in¬ 
stances  reflecting  such  violation,  but  recourse  can  be  had 
to  the  various  opinions  in  this  case,  particularly  the  unan¬ 
imous  findings  of  the  four  circuit  judges,  for  ascertaining 
other  particulars  evidencing  such  partiality. 

The  east  side  lines  contend  that  the  question  to  be  de¬ 
termined  by  this  Court  is,  whether  there  is  anything  in 
this  proceeding  or  in  law  to  warrant  the  court  of  first  in¬ 
stance  to  determine  what  shall  be  the  tariffs  of  the  east 
side  lines,  or  what  shall  be  the  division  betweeh  the  east 
side  lines  and  the  west  side  lines  of  rates  on  traffic  passing 
from  East  St.  Louis  through  St.  Louis  to  points  beyond. 
The  District  Court  did  not  attempt  to  fix  rates  or  divis¬ 
ions,  nor  did  it  assert  that  it  had  any  authority  to  do  so. 
It  did,  however,  assert  its  lawful  authority  to  forbid  the 
east  side  lines,  through  their  domination  of  the  Associa¬ 
tion,  from  requiring  the  west  side  lines  to  pay  more  than 
their  share  of  the  expense  of  furnishing  and  operating 
the  terminal  facilities,  the  evidence  showing  that  the  west 
side  lines  had  been  forced  to  pay  all  the  Association’s 
charges  for  furnishing  and  operating  facilities  for  the 
transfer  of  through  freight  both  eastbound  and  westbound. 
The  order  did  not  specify  any  revision  in  tariffs;  on  the 
contrary,  the  opinion  upon  which  the  order  is  based  in 
terms  declares  that  the  tariff  questions  are  within  the 
jurisdiction  of  the  Interstate  Commerce  Commission. 
United  States  v.  Pacific  &  Arctic  Co.,  228  U.  S.  87,  dis¬ 
tinguished. 
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II.  The  jurisdiction  of  the  courts  was  not  ousted  by 
Transportation  Act,  1920. 

III.  The*  west  side  lines  had  not  only  the  right,  but  for 
self  protection  were  under  duty,  to  institute  this  con¬ 
tempt  proceeding.  One  of  the  basic  purposes  of  the 
Anti-Trust  Act  is  to  protect,  not  to  destroy,,  rights  of 
property.  Standard  Oil  Co.  v.  United  States,  221  U.  S. 
1,  78. 

It  is  fundamental  that  a  contempt  proceeding  where  the 
relief  sought  is  civil  and  remedial,  is  not  a  criminal  pro¬ 
ceeding  in  the  sense  that  the  criminal  element  dominates 
the  case.  A  proceeding  of  this  nature  is  between  the  or¬ 
iginal  parties  and  is  instituted  and  tried  as  a  part  of  the 
main  case.  Gompers  v.  Bucks  Stove  &  Range  Co.,  221 
U.  S.  418.  The  penalty  assessed  against  the  contemnors 
may  be  ordered  paid  to  another  party  to  the  suit  for  dam¬ 
ages  it  may  have  suffered  as  a  result  of  the  contemptuous 
violation  of  the  decree.  Morehouse  v.  Giant  Powder  Co., 
206  Fed.  24;  Merchants’  Stock  &  Grain  Co.  v.  Board  of 
Trade,  201  Fed.  20;  Kreplik  v.  Couch  Patents  Co.,  190- 
Fed.  565;  Union  Tool  Co.  v.  Wilson,  259  U.  S.  107;  In  re 
North  Bloomfield  Gravel  Min.  Co.,  27  Fed.  795;  Wells, 
Fargo  &  Co.  v.  Oregon  Ry.  &  Nav.  Co.,  19  Fed.  23;  Secor 
v.  Singleton,  35  Fed.  378;  Matter  of  Christensen  Engi¬ 
neering  Co.,  194  U.  S.  458;  Cary  Mfg.  Co.  v.  Acme  Flex¬ 
ible  Clasp  Co.,  187  U.  S.  427.  Contempt  proceedings 
may  be  instituted  in  the  main  cause  by  motion.  Phillips 
Co.  v.  Amalgamated  Assn.,  208  Fed.  335. 

IY.  The  only  question  involved  on  this  appeal  is  the 
jurisdiction  of  the  District  Court  as  a  federal  court.  That 
jurisdiction  being  conceded,  the  judgment  should  be 
affirmed. 

V.  The  effect  of  the  operating  agreement,  the  various 
opinions  in  this  cause  and  the  final  decree,  is  to  constitute 
the  rails  of  the  Association  extensions  of  the  rails  of  the 
proprietary  companies. 
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Mr.  Solicitor  General  Beck  and  Mr.  Blackburn  Ester¬ 
line,  Assistant  to  the  Solicitor  General,  for  the  United 
States,  submitted. 

Opposing  counsel  would  seem  to  contend  that  paragraph 
6  of  the  decree  authorized  them  to  bring  about  a  situation 
more  destructive  and  disastrous  to  the  public  interest  and 
the  terminal  situation  in  St.  Louis  than  ever  existed  prior 
to  the  filing  of  the  original  bill  and  the  announcement  of 
the  opinions  and  decrees  of  this  Court ;  that,  in  adjudging 
the  Association  a  combination  and  conspiracy  in  restraint 
of  trade  and  commerce  under  the  Sherman  Act,  the  Court 
has  authorized  them  to  engage  in  other  activities  which 
place  them  not  only  beyond  the  Sherman  Act  but  to  far 
greater  advantage  than  if  the  original  bill  in  equity  had 
never  been  filed. 

The  argument  that  anything,  contained  in  Transporta¬ 
tion  Act,  1920,  “abated  this  whole  litigation”  need  not 
seriously  be  considered. 

That  the  Transportation  Act  has  not  repealed  the  Sher¬ 
man  Act  as  applicable  to  combinations  of  railroad  com¬ 
panies  is  obvious  from  the  late  case  of  United  States  v. 
Southern  Pacific  Co.,  259  U.  S.  214,  which  was  argued  and 
decided  more  than  two  years  after  the  Transportation  Act 
was  passed. 

Paragraph  8  of  §  407,  is  irrelevant,  since  it  is  not  claimed 
that  any  order  has  been  made  by  the  Commission  or  ap¬ 
plied  for  under  §  407. 

Should  not  the  Association  be  dissolved  in  toto  in  pur¬ 
suance  of  the  opinions  of  this  Court  and  the  decrees 
entered  on  its  mandates?  On  motion  of  the  Government, 
or  on  its  own  motion,  this  Court  has  the  power  to 
require  it.  Continental  Ins.  Co.  v.  United  States,  259 
U.  S.  156. 

Mr.  John  F .  Lee  and  Mr.  George  M.  Block,  by  leave  of 
Court,  filed  a  brief  as  amici  curiae* 
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Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

In  November,  1905,  the  United  States  filed  complaint  in 
the  Circuit,  now  District,  Court  for  the  Eastern  District 
of  Missouri  against  the  Terminal  Railroad  Association  of 
St.  Louis,  two  bridge  companies  and  a  ferry  company,  sub¬ 
sidiaries  of  the  Association,  certain  railroad  companies 
which  owned  the  capital  stock  of  the  Association,  and  the 
individuals  who  represented  the  shareholders  on  the  Board 
of  Directors  of  the  Association.  The  names  of  the  de¬ 
fendants  are  given  in  a  note  printed  in  the  margin  of  the 
opinion  in  United  States  v.  St.  Louis  Terminal,  224  U.  S. 
383,  390.  The  complaint  alleged  a  combination  in  viola¬ 
tion  of  the  Sherman  Anti-Trust  Act,  c.  647,  26  Stab  209, 
and  prayed  a  dissolution  of  the  Association.  Under  the 
Expedition  Act  of  February  ITf  1903,  c.  544,  32  Stab  823, 
four  Circuit  Judges  heard  the  case  and  entered,  a  decree 
dismissing  the  complaint.  On  appeal  to  this  court,  there 
was  a  reversal.  The  case  was  remanded,  and,  March  2, 
1914,  a  final  decree  was  entered  in  the  District  Court  in 
favor  of  the  United  States,  in  accordance  with  the  man¬ 
date  of  this  court.  United  States  v.  St.  Louis  Terminal, 
supra ,  411.  See  also  Ex  parte  United  States,  226  U.  S. 
420.  There  was  another  appeal  (236  U.  S.  194)  and,  Feb¬ 
ruary  7,  1917,  the  District  Court  modified  its  decree  in 
accordance  .with  the  direction  of  this  court.  The  sub¬ 
stance  of  the  decree,  as  modified,  so  far  as  here  material, 
is  as  follows: 

“  1.  The  Terminal  Railroad  Association  of  St.  Louis  is 
an  unlawful  combination  contrary  to  the  Anti-Trust  Act 
of  July  2,  1890  (26  Stat.  209),  when  it  and  the  various 
bridge  and  terminal  companies  composing  it  are  operated 
as  railroad  transportation  companies.  The  combination 
may,  however,  exist  and  continue  as  a  lawful  unification 
of  terminal  facilities  upon  abandoning  all  operating  meth¬ 
ods  and  charges  as  and  for  railroad  transportation  and  con- 
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fining  itself  to  the  transaction  of  a  terminal  business  such 
as  supplying  and  operating  facilities  for  the  interchange 
of  traffic  between  railroads  and  to  assist  in  the  collecting 
and  distributing  of  traffic  for  the  carrier  companies, 
switching,  storing  and  the  like,  and  modifying  its  contracts 
as  herein  specified.  An  election  having  been  made  to  con¬ 
tinue  the  combination  for  terminal  purposes,  the  defend¬ 
ants  are  therefore  perpetually  enjoined  from  in  anywise 
managing  or  conducting  the  said  Terminal  Railroad  Asso¬ 
ciation  or  any  of  its  constituent  companies  and  from  oper¬ 
ating  any  of  the  properties  belonging  to  it  or  its  constitu¬ 
ents  otherwise  than  as  terminal  facilities  for  the  railroad 
companies  using  the  same,  and  from  making  charges 
otherwise  than  for  and  according  to  the  nature  of  the 
services  so  lawfully  authorized  to  be  rendered.  Provided, 
however,  that  the  right  of  said  Terminal  Railroad  Asso¬ 
ciation  as  an  accessory  to  its  strictly  terminal  business 
to  carry  on  transportation  as  to  business  exclusively 
originating  on  its  lines,  exclusively  moving  thereon,  and 
exclusively  intended  for  delivery  on  the  same  is  hereby 
recognized,  and  nothing  in  this  decree  shall  be  construed 
to  deny  such  rights.” 

Paragraph  2  of  the  decree  directs  a  reorganization  of  the 
contracts  between  the  defendant  railroad,  companies  and 
the  Terminal  Association  by  providing  for  the  admission 
of  any  railroad  to  joint  ownership  and  control  of  the  com¬ 
bined  terminal  properties  on  terms  of  equality  with  the 
then  proprietary  companies,  and  for  the  use  of  the  term¬ 
inal  facilities  by  any  railroad  not  a  joint  owner  upon  such 
terms  as  will,  in  respect  of  use,  character  and  cost  of  serv¬ 
ice,  place  every  such  railroad  upon  as  nearly  an  equal  plane 
as  may  be,  with  respect  to  expenses  and  charges,  as  that 
occupied  by  proprietary  companies,  and  by  eliminating 
from  the  existing  agreement  any  provision  which  restricts 
any  proprietary  company  to  the  use  of  the  facilities  of  the 
Terminal  Association. 
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Paragraph  3  abolishes  the  practice  of  billing  to  East  St. 
Louis  or  other  junction  points  and  then  rebilling  traffic 
destined  to  St.  Louis  or  points  beyond. 

Paragraph  4  abolishes  any  special  or  so-called  arbitrary 
charge  for  the  use  of  the  terminal  facilities  in  respect  of 
traffic  originating  within  the  so-called  100-mile  area  that 
is  not  equally  applied  in  respect  of  traffic  originating  out¬ 
side  of  that  area. 

Paragraph  5  extends  the  effect  of  the  decree  to  all 
railroad  companies  thereafter  admitted  to  ownership  or 
use  of  the  terminal  facilities. 

Paragraph  6  is  as  follows:  “  Nothing  in  this  decree  shall 
be  taken  to  affect  in  any  wise  or  at  any  time  the  power  of 
the  Interstate  Commerce  Commission  over  the  rates  to 
be  charged  by  the  Terminal  Railroad  Association,  or  the 
mode  of  billing  traffic  passing  over  its  lines,  or  the  estab¬ 
lishing  of  joint  through  rates  or  routes  over  its  lines,  or 
any  other  power  conferred  by  law  upon  such  commission.” 

The  cause  was  reserved  for  such  further  orders  and  de¬ 
crees  as  might  be  deemed  necessary. 

Certain  defendant  railroad  companies,  for  convenience, 
are  called  the  west  side  lines.1  Certain  others  are  called 
the  east  side  lines.2  The  Chicago,  Burlington  &  Quincy 
Railroad  Company  and  the  Wabash  Railway  Company 
each  has  a  line  which  enters  St.  Louis  from  the  east  and  a 
line  which  enters  it  from  the  west,  but  they  are  aligned 
with  the  east  side  lines  on  this  appeal.  The  capital  stock 

1  Missouri,  Kansas  &  Texas  Railway  Company;  St.  Louis-San 
Francisco  Railway  Company;  Missouri  Pacific  Railroad  Company, 
and  the  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

2  Baltimore  &  Ohio  Southwestern  Railroad  Company;  Chicago  & 
Alton  Railroad  Company;  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company;  Illinois  Central  Railroad  Company;  Louis¬ 
ville  &  Nashville  Railroad  Company;  Southern  Railway  Company; 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railroad  Company;  St. 
Louis  Southwestern  Railway  Company;  Chicago,  Burlington  & 
Quincy  Railroad  Company,  and  the  Wabash  Railway  Company. 


19458° — 25- 


•6 


26 


OCTOBER  TERM,  1924. 

Opinion  of  the  Court. 


266  U.  S. 


of  the  Association  is  owned  in  equal  amounts  by  all  these 
companies,  and  they  are  called  proprietary  companies. 

In  August,  1920,  the  west  side  lines  filed  a  petition  and 
motion  in  the  District  Court  to  have  the  Terminal  Asso¬ 
ciation  and  its  subsidiaries,  and  the  east  side  lines  and 
also  their  representatives  on  the  Board  of  Directors  of  the 
Terminal  Association  adjudged  guilty  of  contempt  of 
court  for  violating  the  decree.  The  parties  so  complained 
of  (appellants  here)  appeared  and  moved  to  dismiss  the 
petition  and  also  filed  answer.  An  examiner  was  ap¬ 
pointed,  and,  after  the  taking  of  evidence  and  a  hearing, 
the  court  denied  the  motion  to  dismiss  and  entered  its 
decree  that  the  appellants  “have  continuously  since  the 
entry  of  said  final  order  and  decree,  in  contempt  of  this 
court,  violated  the  terms  thereof  and  are  still  violating  its 
said  terms — 

“(a)  In  that  defendants,  the  Terminal  Railroad  Asso¬ 
ciation  of  St.  Louis  and  its  subsidiary  companies  are  not 
acting  in  good  faith  as  the  impartial  agents  of  the  various 
proprietary  lines. 

“(b)  In  that  the  proprietary  lines  other  than  the  peti¬ 
tioners,  through  the  domination  and  control  of  the  Board 
of  Directors  of  defendant,  the  Terminal  Railroad  Associa¬ 
tion  of  St.  Louis  and  its  subsidiaries,  compelled  the  peti¬ 
tioners  to  pay  the  Terminal  Railroad  Association  its  trans¬ 
fer  charges  for  supplying  and  operating  facilities  for  the 
interchange  of  both  through  east  bound  and  through  west 
bound  freight  traffic  between  the  east  side  lines  and  the 
west  side  lines. 

“(c)  In  that  the  defendants  [the  east  side  lines  above 
named]  .  .  .  have  not  paid  and  are  not  now  paying 
'  the  reasonable  transfer  charges  of  defendant,  the  Terminal 
Railroad  Association  of  St.  Louis  and  its  subsidiary  com¬ 
panies  on  west  bound  through  freight  to  the  rails  ”  of  the 
petitioners  and  other  defendants  whose  lines  enter  St. 
Louis  from  the  West. 
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(d)  In  that  the  said  Terminal  Railroad  Association 
has  been  issuing  bills  of  lading  or  receipts  taking  the  place 
o  bills  of  lading  usable  for  the  transportation  of  through 
freight  from  points  on  its  lines  to  distant  points  beyond 
its  lines,  and  has  been  issuing  passes  usable  by  passengers 
riding  on  passes  or  tickets  from  points  on  its  lines  to 
distant  points  beyond  its  lines.” 

And  the  decree  commands  that  within  60  days  the  ap¬ 
pellant  companies  cease  violating  the  final  decree  in  the 
respects  above  set  forth,  and  that  the  east  side  lines  “  be 
and  they  are  hereby  required  to  pay  within  60  days  after 
the  amount  of  same  shall  have  been  ascertained  and  de¬ 
termined  for  the  use  and  benefit  of  said  west  side  lines 
.  .  .  the  total  amount  of  the  transfer  charges  of  de¬ 
fendant  Terminal  Railroad  Association  of  St.  Louis  and 
its  subsidiary  companies  paid  by  said  west  side  lines  on 
west  bound  through  freight  of  said  east  side  lines  to  the 
rails  of  said  west  side  lines  at  St.  Louis,  Missouri;  from 
the  date  of  the  entry  of  said  final  decree,  to  wit;  March  2, 
1914,  to  the  date  of  this  order.  .  .  And  the  decree 
prescribed  and  directed  how  such  total  amount  should  be 
determined. 

In  these  proceedings,  the  United  States  did  not  join  in 
the  complaint  or  participate  in  the  hearing  in  the  Dis¬ 
trict  Court,  but  has  since  appeared  and  is  aligned  with  the 
appellees.  The  proceedings  were  instituted  by  the  west 
side  lines,  not  to  vindicate  the  authority  of  the  court,  but 
to  enforce  rights  claimed  by  them  under  the  original 
decree.  The  controversy  is  between  them ‘and  the  east 
side  lines  as  to  whether  the  former  or  the  latter  shall  bear 
transfer  charges  on  west  bound  through  freight.  The  na¬ 
ture  of  the  proceedings  is  civil  and  remedial,  not  criminal. 
See  In  re  Nevitt,  117  Fed.  448,  458;  Bessette  v.  W.  B. 
Conkey  Co.,  194  U.  S.  324;  Gompers  v.  Bucks  Stove  & 
Range  Co.,  221  U.  S.  418,  441,  et  seq.;  Re  Merchants’ 
Stock  Co-,  Petitioner,  223  U.  S.  639;  Morehouse  v.  Giant 
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Powder  Co.,  206  Fed.  24;  Merchants’  Stock  &  Grain  Co.  v. 
Board  of  Trade,  201  Fed.  20,  23. 

This  appeal  was  taken  under  the  Expedition  Act  of 
February  11,  1903,  c.  544,  32  Stat.  823.  Appellants  ap¬ 
plied  to  the  Circuit  Judges  for  allowance  of  appeal  and 
supersedeas.  The  appeal  was  allowed  and  supersedeas 
was  granted  on  condition,  among  others,  that,  commencing 
60  days  after  the  entry  of  the  decree,  the  east  side  lines 
pay  to  the  Terminal  Association  and  its  subsidiaries 
charges  for  transferring  westbound  through  freight  from 
the  east  side  lines  to  the  rails  oUhe  west  side  lines.  Ap¬ 
pellants,  being  unwilling  to  accept  that  burden,  applied  to 
a  justice  of  this  court,  who  allowed  their  appeal  and,  upon 
the  giving  of  appropriate  security,  granted  supersedeas 
without  requiring  such  payments  to  be  made  pending  the 
appeal.  Appellees  assert  that  the  allowance  of  the  appeal 
was  under  Rule  36  which  provides  that  an  appeal  from 
a  District  Court  may  be  allowed  and  supersedeas  granted 
by  a  justice  of  this  court,  in  cases  provided  for  in  §§  238 
and  252  of  the  Judicial  Cod;j  that  thereby  the  case  was 
brought  under  §  238,  and  that  the  question  of  jurisdiction 
is  all  that  may  be  considered  on  this  appeal.  The  con¬ 
tention  is  without  merit.  The  authority  of  a  justice  of 
this  court  to  allow  appeals  and  grant  supersedeas  does  not 
depend  upon  and  is  not  limited  by  Rule  36  or  any  other 
rule  of  this  court.  See  Hudson  v.  Parker,  156  U.  S.  277, 
284.  The  Expedition  Act  gives  the  right  of  appeal  in 
this  case,  and  the  appeal  was  properly  allowed  by  a  jus¬ 
tice  of  this  court.  Revised  Statutes,  §§  999,  1012.  Sage 
v.  Railroad  Co.,  96  U.  S.  712,  715;  Brown  v.  McConnell, 
124  U.  S.  489. 

The  original  decree  was  not  enlarged  by  the  decree  ap¬ 
pealed  from.  And,  as  there  is  no  cross  appeal,  no  question 
is  presented  as  to  the  right  of  the  appellees  to  have  it 
amended  so  as  to  impose  any  additional  condition  on  the 
continued  existence  of  the  combination  as  unified  ter- 
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minal  facilities.  Peoria  Ry.  Co.  v.  United  States,  263  U. 
S.  528,  536.  The  question  whether  the  east  side  lines  are 
bound  to  pay  transfer  charges  on  west  bound  through 
freight  depends  upon  the  proper  construction  and  applica¬ 
tion  of  the  original  decree. 

In  contempt  proceedings  for  its  enforcement,  a  decree 
will  not  be  expanded  by  implication  or  intendment  beyond  • 
the  meaning  of  its  terms  when  read  in  the  light  of  the 
issues  and  the  purpose  for  which  the  suit  was  brought ;  and 
the  facts  found  must  constitute  a  plain  violation  of  the 
decree  so  read.  See  United  States  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  142  Fed.  176,  182,  183;  In  re  Cary,  1 0  Fed.  622, 
625,  626;  Ophir  Creek  Water  Co.  v.  Ophir  Hill  Mining 
Co.,  61  Utah,  551,  556;  Louisville  &  Nashville  R.  R.  Co.  v. 
Miller,  112  Ky.  464,  472;  Wisconsin  Central  R.  R.  Co.  v. 
Smith,  52  Wis.  140,  143;  Sullivan  v.  Jones  &  Laughlin 
Steel  Co.,  222  Pa.  St.  72,  85,  86;  Weston  v.  Lumber  Co., 
158  N.  C.  270,  273;  Doming  v.  Bradstreet,  85  Conn.  650, 
658;  Porous  Plaster  Co.  v-  Seabury,  1  N.  Y.  S.  134.  The 
statement  of  the  decree  appealed  from  [subdivision  (a)] 
that  the  Terminal  Association  and  its  subsidiaries  are  not 
acting  in  good  faith  as  the  impartial  agents  of  the  various 
proprietary  lines  is  too  general  and  vague,  when  con¬ 
sidered  by  itself,  to  constitute  a  specification  of  facts 
amounting  to  contempt  of  court.  The  meaning  and  appli¬ 
cation  of  this  general  language  is  to  be  limited  by  the  spec¬ 
ification  of  details  which  follow  it  in  (b)  and  (c)  of  the 
same  section.  Atkins  v.  Disintegrating  Co.,  18  Wall.  272, 
302;  Bock  v.  Perkins,  139  U.  S.  628,  634,  635;  Brunson  v. 
Carter  Oil  Co.,  259  Fed,  656,  664.  . 

The  original  decree  does  not  require  the  east  side  lines 
to  pay  the  charges  for  transferring  west  bound  through 
freight.  No  provision  so  directs,  and  there  is  nothing  in 
the  circumstances  to  indicate  that  the  court  intended  to 
prescribe  the  amount  of  such  transfer  charges  or  to  fix 
liability  therefor.  United  States  v.  St.  Louis  Terminal, 
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236  U.  S.  194,  204.  The  suit  was  brought  by  the  United 
States  to  prevent  restraint  of  trade  and  monopoly  in  viola¬ 
tion  of  the  Sherman  Anti-Trust  Act.  It  did  not  relate  to 
the  transfer  charges  or  division  of  joint  rates.  All  the 
proprietary  companies  were  defendants.  The  pleadings 
presented  no  issue  between  the  west  side  lines  and  the 
east  side  lines;  and  no  controversy  between  them  was 
determined  by  the  decree. 

The  practice  of  “  breaking  ”  the  rates  on  west  bound 
through  freight  at  the  east  bank  of  the  Mississippi  River 
in  East  St.  Louis  has  prevailed  since  1877.  That  is,  joint 
rates  on  freight  moving  from  the  east  through  St.  Louis 
to  points  in  the  west  have  been  considered  as  made  up  of 
an  amount  to  cover  the  haul  to  the  east  bank  of  the  river 
and  an  amount  to  cover  the  haul  beyond  that  point.  The 
former  has  been  divided  among  the  carriers  hauling  to  the 
east  bank  of  the  river;  the  balance  among  those  hauling 
from  that  point, — including  the  Terminal  Association  and 
its  subsidiaries  making  the  transfer  from  the  lines  on  the 
east  to  the  lines  on  the  west  side  of  the  river.  It  has  also 
been  the  practice  at  this  crossing  to  “  break  ”  the  joint 
rates  on  east  bound  through  freight  at  the  same  place. 
All  rates  have  been  set  forth  by  tariffs;  and  the  divisions 
of  the  charges  among  the  participating  carriers  have  been 
shown  by  their  division  sheets  filed  with  the  Interstate 
Commerce  Commission.  The  practice  has  been  the  same 
on  all  competing  routes  crossing  the  river  at  points  be¬ 
tween  East  St.  Louis  and  Dubuque. 

The  making  of  rates  is  a  legislative  and  not  a  judicial 
function.  Keller  v.  Potomac  Electric  Co.,  261  U.  S.  428, 
440;  Ohio  Valley  Co.  v.  Ben  Avon  Borough,  253  U.  S. 
287,  289;  Louisville  &  Nashville  R.  R.  Co.  v.  Garrett, 
231  U..  S.  298,  305  •,  Interstate  Commerce  Commission  v. 
Humboldt  S.  S.  Co.,  224  U.  S.  474,  483;  Prentis  v.  Atlantic 
Coast  Line  Co.,  211  U.  S.  210,  226.  The  division  of  joint 
rates  is  also  legislative  in  character.  The  Interstate 
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Commerce  Commission  is  authorized  to  establish  through 
routes  and  joint  rates  and  to  prescribe  conditions  upon 
which  such  routes  shall  be  operated,  and  to  fix  divisions 
of  such  rates  among  carriers.  §  15  (1),  (3),  (6),  Inter¬ 
state  Commerce  Act,  §  418,  c.  91,  41  Stat.  485,  486.  It  is 
well  settled  as  a  general  rule  that  the  question  of  the 
reasonableness  of  rates  or  of  divisions  of  joint  rates  will 
not  be  considered  by  the  courts  before  application  has 
been  made  to  the  Commission.  Texas  &  Pacific  Ry.  v. 
Abilene  Cotton  OH  Co.,  204  U.  S.  426,  440;  Robinson  v. 
Baltimore  &  Ohio  R.  R.,  222  U.  S.  506;  Mitchell  Coal  Co. 
v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  247,  254-261 ;  Skin¬ 
ner  &  Eddy  Corporation  v.  United  States,  249  U.  S.  557, 
562;  United  States  v.  Abilene  &  Southern  Ry.  Co.,  265 
U.  S.  274.  The  Terminal  Association  and  its  subsidiaries 
are  common  carriers  by  railroad  and,  like  the  proprietary 
companies,  are  subject  to  regulation  by  the  Commission. 
The  original. decree  does  not  purport  to  regulate  rates  or 
prescribe  divisions  of  joint  rates,  or  fix  liability  for  such 
transfer  charges.  On  the  other  hand,  it  expressly  provides 
that  it  shall  not  affect  in  any  wise  or  at  any  time  the  power 
of  the  Commission  over  charges  to  be  made  by  the  Ter¬ 
minal  Association  or  its  subsidiaries,  or  any  power  con¬ 
ferred  by  law  upon  the  Commission.  In  the  exercise  of  its 
powers  under  existing  law,  the  Commission  is  untram¬ 
meled  by  the  decree  and  may  make  and  regulate  rates  on 
through  freight  and  the  divisions  thereof.  As  the  original 
decree  does  not  prescribe  charges  or  fix  divisions  of  joint 
rates,  contempt  proceedings  will  not  lie  to  determine 
whether  the  west  side  lines  have  paid  more  than  their  fair 
share  of  the  charges  for  the  services  rendered  by  the 
Terminal  Association,  or  to  require  the  east  side  lines  to 
make  the  payments  specified  in  the  decree  appealed  from. 
The  refusal  or  failure  of  the  east  side  lines  to  pay  the 
charges  in  controversy  or  any  other  transfer  charges  is  not 
contempt  of  court. 
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The  issuing  of  the  bills  of  lading,  receipts  and  passes 
referred  to  in  the  decree  [subdivision  (d)  ]  appealed  from 
is  not  expressly  forbidden  by  the  original  decree.  But  as¬ 
suming  in  favor  of  the  west  side  lines  that  such  issuing  is 
not  included  in  the  terminal  business  which  the  combina¬ 
tion  is  permitted  to  do,  it  is  hot  shown  that  any  injury  to 
them  has  resulted  therefrom,  or  that  they  are  entitled  to 
any  relief.  Gompers  v.  Bucks  Stove  &  Range  Co.,  supra, 
451. 

Decree  reversed. 

LOVE  ET  AL.  v.  GRIFFITH  ET  AL. 

ERROR  TO  THE  COURT  OF  CIVIL  APPEALS,  FIRST  SUPREME 
JUDICIAL  DISTRICT,  OF  THE  STATE  OF  TEXAS. 

No.  12.  Argued  October  6,  1924. — Decided  October  20,  1924. 

1.  A  party  who  plainly  asserted  a  federal  right  in  a  state  trial  court 
and  whose  appeal  from  an  adverse  judgment  was  dismissed  by  a 
higher  state  tribunal  upon  the  ground  that  the  case,  after  judg¬ 
ment,  had  become  moot,  is'  entitled  to  the  judgment  of  this  Court 
on  whether  such  dismissal  in  effect  denied,  or  failed  duly  to  recog¬ 
nize,  the  right  asserted;  and  local  rules  as  to  the  extent  of  review 
will  not  necessarily  determine  the  decision  here.  P.  33. 

2.  Where  plaintiffs,  as  qualified  electors,  unsuccessfully  sought  to 
enjoin,  as  violative  of  the  Constitution,  the  enforcement  of  a  rule 
made  by  a  City  Democratic  Executive  Committee  that  negroes 
should  not  be  allowed  to  vote  at  a  particular  Democratic  primary 
election,  their  bill  praying  no  other  relief,  and,  months  later, 
their  appeal  to  a  higher  state  tribunal  was  dismissed  upon  the 
ground  that,  the  election  having  been  held,  the  cause  of  action 
had  ceased  to  exist  and  that  the  appeal  would  not  be  entertained 
on  the  question  of  costs  alone,  held,  that  the  dismissal  did  not 
violate  their  constitutional  rights.  P.  34. 

236  S.  W.  239,  affirmed. 

Error  to  a  judgment  of  the  Court  of  Civil  Appeals  of 
Texas  which  dismissed  an  appeal  from  a  judgment  dis¬ 
missing  a  bill  for  an -injunction. 
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Mr.  R.  D.  Evans  for  plaintiffs  in  error. 

No  brief  filed  for  defendants  in  error. 

Mr.  Justice  Holmes  delivered  opinion  of  the  Court. 

This  is  a  bill  in  equity  alleging  that  the  plaintiffs  are 
qualified  electors  residing  in  Houston,  Texas,  and  of  the 
Democratic  political  faith;  that  on  January  27,  1921,  the 
City  Democratic  Executive  Committee  of  Houston  made 
and  published  a  rule  that  negroes  would  not  be  allowed  to 
vote  in  the  Democratic  City  Primary  Election  to  be  held 
on  February  9,  1921 ;  that  the  Committee  and  Judges  of 
Election  threatened  to  enforce  the  rule,  contrary  to  the 
Constitution  of  the  United  States;  and  praying  an  injunc¬ 
tion  to  restrain  the  Committee  and  Judges  of  Election 
from  carrying  out  their  threats.  The  bill  was  filed  on 
February  3,  1921.  On  February  5,  1921,  it  was  demurred 
to  generally,  the  demurrer  maintaining  that  the  rule  did 
not  infringe  the  Fifteenth  Amendment.  On  February  7, 
1921,  the  demurrer  was  sustained  and  the  bill  was  dis¬ 
missed  with  costs.  The  plaintiffs  appealed  to  the  Court 
of  Civil  Appeals,  but  that  Court  held  that  at  the  date  of 
its  decision,  months  after  the  election,  the  cause  of  action 
had  ceased  to  exist  and  that  the  appeal  would  not  be  en¬ 
tertained  on  the  question  of  costs  alone.  It  therefore  dis¬ 
missed  the  appeal  with  costs.  Error  is  assigned  here  on 
the  ground  that  the  Fifteenth  Amendment  prohibits  the 
discrimination  which  was  made  the  basis  of  the  complaint, 
and  that  the  decision  denied  the  plaintiffs  their  constitu¬ 
tional  rights. 

When  as  here  there  is  a  plain  assertion  of  federal  rights 
in  the  lower  court,  local  rules  as  to  how  far  it  shall  be  re¬ 
viewed  on  appeal  do  not  necessarily  prevail.  Davis  v. 
Wechsler,  263  U.  S.  22,  24.  Whether  the  right  was  denied 
or  not  given  due  recognition  by  the  Court  of  Civil  Appeals 
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is  a  question  as  to  which  the  plaintiffs  are  entitled  to  in¬ 
voke  our  judgment.  Ward  v.  Love  County,  253  U.  S.  17, 
22.  If  the  case  stood  here  as  it  stood  before  the  court  of 
first  instance  it  would  present  a  grave  question  of  con¬ 
stitutional  law  and  we  should  be  astute  to  avoid  hin¬ 
drances  in  the  way  of  taking  it  up.  But  that  is  not  the 
situation.  The  rule  promulgated  by  the  Democratic  Ex¬ 
ecutive  Committee  was  for  ,a  single  election  only  that  had 
taken  place  long  before  the  decision  of  the  Appellate 
Court.  No  constitutional  rights  of  the  plaintiffs  in  error 
were  infringed  by  holding  that  the  cause  of  action  had 
ceased  to  exist.  The  bill  was  for  an  injunction  that  could 
not  be  granted  at  that  time.  There  was  no  constitutional 
obligation  to  extend  the  remedy  beyond  what  was  prayed. 

Decree  affirmed. 


McCarthy,  united  states  marshal  for 

THE  SOUTHERN  DISTRICT  OF  NEW  YORK  v. 
ARNDSTEIN. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  404,  October  Term,  1922.  Petition  for  rehearing  granted  October 
15,  1923;  reargued  November  27,  1923. — Decided  October  20, 
1924. 

1.  The  right  to  examine  the  bankrupt  in  a  bankruptcy  proceeding, 
for  the  purpose  of  obtaining  possession  of  property  belonging  to  his 
estate,  rests  wholly  upon  §  21a  of  the  Bankruptcy  Act.  P.  39. 

2.  That  section,  prescribing  no  rules  for  the  examination,  impliedly 
adopts  the  general  rules  governing  admissibility  of  evidence  and 
competency  and  compellability  of  witnesses;  it  indicates  no  inten¬ 
tion  to  take  from  any  witness  the  privilege  against  self-incrimina- 
tion,  and  makes  clear  the  purpose  not  to  differentiate  between  the 
bankrupt  and  other  witnesses,  nor  between  examinations  relating  to 
property  from  those  relating  to  his  acts  or  conduct.  Id. 

3.  The  constitutional  privilege  against  self-incrimination  applies  to 
civil  proceedings;  and,  in  this  country,  whatever  the  rule  in  Eng- 
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land,  it  may,  in  the  absence  of  any  statute  affording  him  complete 
immunity,  be  asserted  by  a  bankrupt  when  being  examined  con¬ 
cerning  his  estate  under  §  21a  of  the  Bankruptcy  Act.  Pp. 
‘40,42. 

4.  Decisions  requiring  bankrupts  to  surrender  books  and  papers 
though  containing  incriminating  evidence,  rest  on  the  substantive 
obligation  of  bankrupts  to  surrender  them  as  property;  the  con¬ 
stitutional  privilege  against  self-incrimination  relates  to  the  adjec¬ 
tive  law.  P.  41. 

Judgment  reaffirmed. 

Appeal  from  a  judgment  of  the  District  Court  in 
habeas  corpus ,  discharging  Arndstein  from  custody  under 
a  commitment  for  contempt  based  on  his  refusal  to  answer 
questions  propounded  on  his  examination  as  a  bankrupt. 
The  judgment  was  affirmed  in  McCarthy  v.  Arndstein, 
262  U.  S.  355.  The  present  decision  is  upon  a  rehearing. 

Mr.  Selden  Bacon  for  the  National  Surety  Company. 
At  the  common  law,  the  privilege  not  to  answer  on  the 
ground  that  the  answer  would  tend  to  incriminate  the 
witness  did  not  extend  to  permitting  a  bankrupt  to  refuse 
to  discover  his  estate  and  effects  or  the  particulars  relat¬ 
ing  to  them,  even  though  that  information  might  tend  to 
incriminate  him.  Ex  parte  Cossens,  Ruck’s  Cases,  531; 
Ex  parte  Meymot,  1  Atk.  196;  Green,  Spirit  of  the  Bank¬ 
rupt  Law,  ed.  1777,  p.  202,  note  e.  ‘ 

The  privilege  does  not  extend  to  cases  of  making  gen¬ 
eral  reports  as  to  conduct  or  property  which  one  is  re¬ 
quired  to  make.  Ex  parte  Cossens,  supra;  St.  Joseph  v. 
Levin,  128  Mo.  588;  Aston  v.  State,  27  Tex.  Civ.  App. 
574;  Baltimore  &  Ohio  R.  R.  Co.  v.  Interstate  Commerce 
Comm.,  221  U.  S.  612;  Harrigan  v.  Gilchrist,  121  Wis.  127 ; 
Matter  of  Strouse,  1  Skwy.  605. 

The  protection  afforded  by  the  Fifth  Amendment  does 
hot  extend  to  examination  in  civil  proceedings,  but  is  ex¬ 
pressly  confined  to  examination  in  criminal  cases.  In 
civil  cases  the  witness  must  answer.  And  a  bankruptcy 
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is  a  civil  proceeding  and  not  a  criminal  case.  Low.  Foon 
Yin  v.  Immigration  Commissioner,  145  Fed.  791;  Tom 
Wah  v.  United  States,  163  Fed.  1008;  In  re  Strouse,  1 
Sawy.  605;  United  States  v.  3  Tons  of  Coal,  6  Biss.  379; 
United  States  v.  Distillery  No.  28,  6  Biss.  483;  In  re 
Chadwick,  Fed.  Cas.  No.  2,570;  Boyd  v.  United  States, 
116  U.  S.  616;  Counselman  v.  Hitchcock,  142  U.  S.  562; 
Lees  v.  United  States,  150  U.  S.  47Q;Gompers  v.  Bucks 
Stove  &  Range  Co.,  221  U.  S.  418;  Adams  v.  New  York, 
192  U.  S.  585;  Johnson  v.  United  States,  228  U.  S.  457. 

The  provision  of  the  Bankruptcy  Act  for  examination 
of  the  bankrupt  is  not  limited  by  the  Fifth  Amendment. 
Boyd  v.  United  States,  supra ;  Matter  of  Harris,  164  Fed. 
292;  s.  c.  221  U.  S.  274;  Johnson  v.  United 'States,  supra; 
Ex  parte  Fuller,  262  U.  S.  91;  Dier  v.  Banton,  262 
U.  S.  147. 

The  Fifth  Amendment  protects  a  witness  from  testifying 
against  himself  only  where  his  testimony  will  incriminate 
him  of  an  offense  against  the  federal  law.  Hale  v.  Henkel, 
201  U:  S.  43;  Brown  v.  Walker,  161  U.  S.  591;  Nelson  v. 
United  States,  201,  U.  S.  92;  Jack  v.  Kansas  199  U.  S.  372; 
Ensign  v.  Pennsylvania,  227  U.  S.  592. 

.  The  possible  federal  prosecution  suggested  is  one  under 
the  Bankruptcy  Act  for  concealing  assets.  A  rule  that 
bankrupts  may  refuse  to  disclose  their  concealed  assets 
because  it  is  a  crime  to  conceal  them  would  encourage  and 
assist  concealments.  Johnson  v.  United  States,  163  Fed. 
30;  United  States  v.  Rhodes,  212  Fed.  513;  Glickstein  v. 
United  States,  222  U.  S.  139;  Cameron  v.  United  States, 
231  U.  S.  710;  Edelstein  v.  United  States,  149  Fed.  636; 
In  re  Kaplan  Bros.,  213  Fed.  753;  United  States  v.  Coyle, 
229  Fed.  256. 

The  provisions  of  the  Bankruptcy  Act  override  any  rule 
of  mere  common  law  not  included  in  the  terms  of  the 
Fifth  Amendment,  exempting  the  bankrupt  from  answer¬ 
ing  questions  on  the  ground  that  the  answers  might  in- 
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criminate  him.  Matter  of  Harris,  supra ;  Boyd  v.  United 
States,  supra;  Bankruptcy  Act,  §  7  (9). 

The  objections  of  the  appellee  to  the  order  of  commit¬ 
ment  are  not  such  as  can  be  raised  on  writ  of  habeas  cor¬ 
pus,  but  only  by  way  of  appeal.  Ex  parte  Rowland,  104 
U.  S.  604;  Ex  parte  Fisk,  113  U.  S.  713;  In  re  Ayers,  123 
U.  S.  443;  Matter  of  Gregory,  219  U.  S.  210;  United  States 
v.  Pridgeon,  153  U.  S.  48  ;  In  re  Swan,  150  U.  S.  637*;  Hale 
v.  “Henkel,  201  U.  S.  43;  In  re  Rogers,  129  Cal.  468;  Ex 
parte  Davis,  112  Eed.  139. 

In  any  case  where  the  requirement  that  the  bankrupt 
answer  is  or  may  have  been  based  on  a  ruling  that  the 
claim  of  constitutional  exemption  is  not  made  in  good 
faith,  the  question  of  the  propriety  of  that  ruling  cannot 
be  raised  on  habeas  corpus,  but  is  peculiarly  a  subject 
for  review  on  appeal. 

Where  a  claim  of  error  in  the  decision  on  a  question  of 
fact  enters  into  the  application  for  discharge,  the  com¬ 
mitment  cannot  be  reviewed  on  habeas  corpus.  And  the 
petitioner  for  the  writ  has  the  burden  of  showing  affirma¬ 
tively  that  no  such  decision  oh  the  facts  was  involved. 
Cuddy,  Petitioner,  131  U.  S.  280;  United  States  v.  Prid¬ 
geon,  153  U.  S.  48;  McGorray  v.  Sutter,  80  Oh.  St.  400. 

The  privilege  of  not  answering  is  not  extended  to  one 
who  invokes  it  in  bad  faith  as  a  mere  subterfuge  to  avoid 
answering.  McGorray  v.  Sutter,  supra;  Ford  v.  State, 
29  Ind.  541;  In  re  Cappeau,  198  App.  Div.  357 ;  Lockett  v. 
State,  145  Ark.  415;  Janvrin  v.  Scammon,  29  N.  H.  280; 
Chamberlain  v.  Willson,  12  Vt.  491;  Edmonstonv.  Com¬ 
monwealth,  110  Va.  897;  McCarthy  V.  Arndstein,  262 
U.  S.  355,  360.  «  ■ 

When  a  witness  has  testified  generally  on  a  subject,  he 
is  bound  to  answer  fully.  and  completely  on  further  ex 
amination  as  to  any  and  all  details  of  the  subject  con¬ 
cerning  which  he  has  testified  generally.  /He  cannot  give 
a  half  truth  by  a  general  statement  and  refuse  to  go  on 
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and  clear  up  the  matter  to  which  he  has  directly  testified. 
Fitzpatrick  v.  United  States,  178  U.  S.  304;  SaUuyer  v. 
United  States,  202  U.  S.  150;  Powers  v.  United  States, 
223  U.  S.  303;  Caminetti  v.  United  States,  242  U.  S.  470; 
Reagan  v.  United  States,  157  U.  S.  301;  Spies  v.  Illinois, 
123  U.  S.  131;  United  States  v.  Mullaney,  32  Fed.  370; 
United  States  v.  Oppenheim,  228  Fed.  220;  State  v.  Went¬ 
worth,  65  Me.  234 ;  State  v.  Foster,  23  N.  H.  348. 

Mr.  Solicitor  General  Beck,  Mr.  Saul  S.  Myers  and 
Mr.  Walter  H.  Poliak,  Special  Assistants  to  the  Attorney 
General,  for  appellant ;  and  Mr.  Bindley  M.  Garrison,  for 
the  American  Surety  Company,  submitted  on  the  same 
brief  with  Mr.  Bacon. 

Mr.  William  J.  Fallon,  for  appellee,  submitted. 

Mr.  W.  Randolph  Montgomery,  by  leave  of  court,  filed 
a  brief  on  behalf  of  the  National  Association  of  Credit 
Men,  as  amicus  curiae. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

In  1920,  Arndstein  was  adjudged  an  involuntary  bank¬ 
rupt  in  the  Southern  District  of  New  York.  Pursuant  to 
a  subpoena,  he  appeared  before  a  special  commissioner  for 
examination  as  to  his  assets  under  §  21a  of  the  Bank¬ 
ruptcy  Act  of  July  1,  1898,  c.  541,  30  Stat.  544,  552,  as 
amended;  was  sworn. as  a  witness;  and  freely  answered 
some  questions.  Others  he  refused  to  answer  on  the 
ground  that  to  do  so  might  tend  to  incriminate  him.  Hav¬ 
ing  persisted  in  this  refusal,  after  the  District  Judge 
ordered  him  to  answer,  Arndstein  was  committed  for  con¬ 
tempt.  He  did  not  appeal  from  the  order  or  file  a  peti¬ 
tion  to  revise.  Instead,  he  applied  to  another  judge  sit¬ 
ting  in  the  same  court  for  a  writ  of  habeas  corpus.  The 
petition  was  denied  on  the  ground  that  the  bankrupt  had 
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waived  his  privilege  by  complying  without  objection  to 
the  order  that  he  file  a  schedule  of  his  assets.1  The  judg¬ 
ment  denying  the  writ  was  reversed  by  this  Court;  but 
the  mandate  required  merely  that  the  lower  court  issue  the 
writ  and  then  proceed  as  usual.  Arndstein  v.  McCarthy, 
254  U.  S.  71  and  379. 

Thereupon,  the  District  Court  issued  the  writ  of  habeas 
corpus.  The  marshal  made  a  return  which  included  a 
transcript  of  the  entire  proceedings.  The  court  held  that, 
despite  certain  oral  answers  given,  the  bankrupt  was  en¬ 
titled  to  cease  disclosure.  The  judgment,  which  dis¬ 
charged  the  bankrupt  from  custody,  was  affirmed  by  this 
Court.  McCarthy  v.  Arndstein,  262  U.  S.  355,  357-8. 
The  case  is  now  before  us  on  rehearing,  granted  in  order 
to  permit  argument  of  the  proposition,  not  presented  by 
counsel  before,  that  the  privilege  against  self-incrimina¬ 
tion  does  not  extend  to  an  examination  of  the  bankrupt 
made  for  the  purpose  of  obtaining  possession  of  property 
belonging  to  his  estate.  263  U.  S.  676. 

The  right  to  examine  the  bankrupt,  here  in  question, 
rests  wholly  on  §  21a.  This  section  provides  that  the  court 
may  “  require  any  designated  person,  including  the  bank¬ 
rupt  and  his  wife,  to  appear  in  court  .  .  .  to  be  ex¬ 

amined  concerning  the  acts,  conduct,  or  property  of  a 
bankrupt  whose  estate  is  in  process  of  administration. 

The  subject  matter  of  the  examination  is  thus 
specifically  prescribed  by  the  act.  There  is  no  provision 
prescribing  the  rules  by  which  the  examination  is  to  be 
governed.  These  are,  impliedly,  the  general  rules  govern¬ 
ing  the  admissibility  of  evidence  and  the  competency  and 
compellability  of  witnesses.2  The  section  contains  no  in- 

"In  re  Tobias,  Greenthal  &  Mendelson,  215  Fed.  815. 

3  See  People's  Bank  of  Buffalo  v.  Brown,  112  Fed.  652;  In  re  Pursell, 
114  Fed.  371;  In  re  Josephson,  121  Fed.  142;  Brown  v.  Persons,  122 
Fed.  212;  In  re  Hooks.  Smelting  Co.,  138  Fed.  954,  956;  In.  re  Ruos, 
159  Fed.  252. 
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dication  of  an  intention,  on  the  part  of  Congress,  to  take 
from  any  witness  the  privilege  against  self -in crimination. 
Moreover,  the  section  makes  clear  the  purpose  not  to  dif¬ 
ferentiate  between  the  bankrupt  and  other  witnesses,  nor 
to  differentiate  examinations  which  relate  to  the  property 
from  those  which  relate  to  the  acts  or  the  conduct  of  the 
bankrupt.3  This  Court  has  already  decided  that  the  privi¬ 
lege  was  not  waived  either-  by  the  bankrupt’s  filing  the 
schedule  or  by  his  answering  orally  certain  questions.  The 
contention  now  is  that  the  privilege  against  self- incrimina¬ 
tion  ought  to  have  been  disallowed  because,  under  the 
Constitution,  it  does  not  extend  to  the  examination  of  a 
bankrupt  in  a  bankruptcy  proceeding. 

The  Government  insists,  broadly,  that  the  constitutional 
privilege  against  self:incrimination  does  not  apply  in  any 
civil  proceeding.  The  contrary  must  be  accepted  as 
settled.  The  privilege  is  not  ordinarily  dependent  upon 
the  nature  of  the  proceeding  in  which  the  testimony  is 
sought  or  is  to  be  used.  It  applies  alike  to  civil  and 
criminal  proceedings,  wherever  the  . answer  might  tend  to 
subject  to  criminal  responsibility  him  who  gives  it.  The 
privilege  protects  a  mere  witness  as  fully  as  it  does  one 
who  is  also  a  party  defendant.  It  protects,  likewise,  the 
owner  of  goods  which  may  be  forfeited  in  a  penal  proceed¬ 
ing.  See  Counselman  v.  Hitchcock,  142  U.  S.  547,  563-4. 

8  Substantially  the  same  provision  was  made  in  the  Act  of  April  4, 
1800,  c.  19,  §§  14,  18,  24,  2  Stat.  25,  26,  28;  in  the  Act  of  August  19,. 
1841,  c.  9,  §  4,  5  Stat.  440  (in  part) ;  Act  of  March  2,  1867,  c.  176, 
§  26,  14  Stat.  517,  529.  See  also  Act  of  February  5,  1903,  c.  487, 
§  7,  32  Stat.  797,  798.  The  purpose  may  have  been,  in  part,  to  render 
the  bankrupt  and  others  competent  as  witnesses.  Compare  Ex  parte 
Haes,  [1902]  1  K.  B.  98.  The  bankrupt  (and  many  other  witnesses) 
would,  under  the  rules  prevailing  in  the  common  law  court  at  the  time 
the  earlier  bankrupt  laws  were  enacted,  have  been  incompetent  as 
witnesses,  on  the  ground  of  interest,  but  for  such  a  provision;  and 
the  wife  would  have  been  incompetent  because  of  her  particular 
relationship. 
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The  Government  urges  more  strongly  a  narrower  con¬ 
tention.  It  claims  that  the  constitutional  privilege  does 
not  relieve  a  bankrupt  from  the  duty  to  give  information 
which  is  sought  for  the  purpose  of  discovering  his  estate. 
It  asserts  that  in  England  such  an  exception  to  the  com¬ 
mon  law  privilege  prevails,  and  that  the  exception  had 
been  established  there  prior  to  the  Declaration  of  Inde¬ 
pendence.4 *  Whatever  may  be  the  rule  in  England,  it  is 
clear  that  in  America  the  constitutional  prohibition  of 
compulsory  self-incrimination  has  not  been  so  limited.6 * 8 

The  cases  which  hold  that  a  bankrupt  must  surrender 
books  and  papers,  although  they  contain  incriminating 
evidence,  rest  upon  a  principle  different  from  that  here 
involved.  Matter  of  Harris ,  221  U.  S.  274;  Johnson  v. 
United  States ,  228  U.  S.  457;  Ex  parte  Fuller ,  262  U.  S. 
91;  Dier  v.  Banton,"  262  U.  S.  147.  The  law  requires  a 
bankrupt  to  surrender  his  property.  The  books  and 
papers  of  a  business  are  a  part  of  the  bankrupt  estate. 
§  70  a(l).  To  permit  him  to  retain  possession*  because 
surrender  might  involve  disclosure  of  a  crime,  would  de¬ 
stroy  a  property  right.  The  constitutional  privilege  re¬ 
lates  to  the  adjective  law.  It  does  not  relieve  one  from 
compliance  with  the  substantive  obligation  to  surrender 
property. 

4  See  Ex  parte  Meymot ,*1  Atk.  196,  198,  200;  Ex  parte  Cossens, 

Buck’s  Cases,  531,  540;  In  re  Heath,  2  D.  &  Ch.  214.  The  require¬ 

ment  under  .the  English  practice  referred  to  is,  perhaps,  more  like 
the  American  requirement  of  the  filing  of  a  schedule  of  assets  under 

§  7a (8),  than  the  submission  to  examination  as  a  witness  provided 
for  in  §  21a.. 

8  In  re  Scott,  95  Fed.  815;  In  re  Rosser,  96  Fed.  305;  In  re  Franklin 
Syndicate,  114  Fed.  205;  United  States  v.  Goldstein,  132  Fed.  789; 
In  re  Bendheim,  180  Fed.  918;  In  re  Tobias,  Greenthal  &  Mendelson, 
215  Fed.  815;  In  re  Naletsky,  280  Fed.  437.  Compare  In  re  Feldstein, 
103  Fed.  269;  In  re  Walsh,  104  Fed.  518;  In  re  Shera,  114  Fed.  207; 
In  re  Nachman,  114  Fed.  995;  In  re  Levin,  131  Fed.  388.  But  see 
Mackel  v.  Rochester,  102  Fed.  314. 

19458° — 25 - 7 
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Section  21a,  on  the  other  hand,  deals  specifically  and 
solely  with  the  adjective  law — with  evidence  and  wit¬ 
nesses.  When  the  bankrupt  appears  before  a  commis¬ 
sioner  under  this  section,  he  comes,  like  any  other  person, 
merely  to  testify.  In  that  connection  he  may,  like  any 
other  witness,  assert  the  constitutional  privilege ;  because 
the  present  statute  fails  to  afford  complete  immunity 
from  a  prosecution.  If  Congress  should  hereafter  con¬ 
clude  that  a  full  disclosure  of  the  bankrupt  estate  by  the 
witnesses  is  of  greater  importance  than  the  possibility  of 
punishing  them  for  some  crime  in  the  past,  it  can,  as  in 
other  cases,  confer  the  power  of  unrestricted  examination 
by  providing  complete  immunity.  Compare  Brown  v. 
Walker,  161  U.  S.  591;  Glickstein  v.  United  States,  222 
U.  S.  139,  142;  Ensign  v.  Pennsylvania,  227  U.  S.  592. 

Judgment  reaffirmed. 


MICHAELSON  ET  AL.  v.  UNITED  STATES  EX  REL. 
CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA 
RAILWAY  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SEVENTH  CIRCUIT. 

SANDEFUR  v.  CANOE  CREEK  COAL  COMPANY. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 

Nos.  246  and  232.  Argued  April  9,  10,  1924. — Decided  October  20, 

1924. 

1.  The  Clayton  Act,  October  15,  1914,  §§  21,  22,  c.  323,  38  Stat.  738, 
provides  that  any  person  who  shall  wilfully  disobey  any  writ,  etc., 
of  any  District  Court'  of  the  United  States  or  court  of  the  District 
of  Columbia,  by  doing  any  act  or  thing  therein  or  thereby  for¬ 
bidden,  if  of  such  character  as  to  constitute  also  a  criminal  offense 
under  any  statute  of  the  United  States  or  law  of  the  State  in 
which  committed,  shall  be  proceeded  against  as  in  the  statute 
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provided;  that  in  all  such  cases  the  trial  may  be  by  the  court, 
or,  upon  demand  of  the  accused,  by  a  jury,  and  shall  conform,  as 
near  as  may  be,  to  the  practice  in  criminal  cases  prosecuted  by 
indictment  or  upon  information,  the  accused,  upon  conviction,  to 
be  punished  by  fine  or  imprisonment,  or  both,  the  fine  to  be  paid 
to  the  United  States  or  to  the  complainant  or  other  party  injured 
by  the  act  constituting  the  contempt,  or,  where  several  are  so 
damaged,  be  apportioned  among  them  as  the  court  may  direct. 
Concerning  this,  Held : 

(a)  That  the  proceeding  contemplated  is  for  the  prosecution  of 
criminal  contempts  exclusively,  the  discretion  given  the  court 
regarding  the  payment  of  fine  to  private  complainants  being  inci¬ 
dental  and  subordinate  to  the  dominating  purpose  of  the  proceed¬ 
ing,  which  is  to  vindicate  the  authority  of  the  court  and  punish 
the  act  of  disobedience  as  a  public  wrong.  P.  64. 

(b)  A  proceeding  for  criminal  contempt, . committed  by  disobedience 
of  an  injunction,  unlike  the  proceeding  for  civil  contempt,  is  be¬ 
tween  the  public  and  the  defendant,  is  an  independent  proceeding 
at  law,  and  no  part  of  the  original  cause.  Gompers  v.  Bucks  Stove 
&  Range  Co.,  221  U.  S.  418.  Id. 

(c)  The  courts  of  the  United  States,  when  called  into  existence  and 
vested  with  jurisdiction  over  any  subject,  at  once  become  possessed 
of  the  power  to  punish  for  contempt,  which  is  inherent  in  all 
courts  and  essential  to  the  administration  of  justice.  P.  65. 

(d)  In  so  far  as  concerns  the  lower  federal  courts,  although  the 
attributes  which  inhere  in  this  power  and  are  inseparable  from 
it  can  neither  be  abrogated  nor  rendered  practically  inoperative, 
the  power,  within  limits  not  precisely  defined,  may  be  regulated 
by  Congress.  P.  66. 

(e)  The  above  statutory  provision  for  a  jury  trial,  applicable  only 
where  the  act  or  thing  complained  of  is  also  a  crime  in  the  ordinary 
sense,  and  not  interfering  with  the  power  to  deal  summarily  with 
contempts  committed”  in  the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice,  nor  purporting 
to  extend  to  cases  of  failure  or  refusal  to  comply  with  decrees  re¬ 
quiring  affirmative  action,  does  not  invade  the  powers  of  the  courts 
as  intended  by  the  Constitution,  and  is  within  the  regulatory 
power  of  Congress.  Id. 

2.  Section  20  of  the  Clayton  Act,  concerning  the  granting  of  in¬ 
junctions  “  in  any  case  between  an  employer  and  employees  ”  in¬ 
volving  or  growing  out  of  a  dispute  concerning  terms  or  conditions 
of  employment,  includes  such  cases  in  which  the  employers  are 
railroad  companies.  P.  68. 
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3.  Railroad  employees  who,  in  a  dispute  over  wages,  go  out  on  strike 
in  defiance  of  a  decision  of  the  Railroad  Labor  Board,  find,  in 
furtherance  of  the  strike,  conspire  together  and  commit  unlawful 
acts  in  restraint  of  the  railroad’s  interstate  commerce,  remain  em¬ 
ployees  ”  of  the  railroad  in  the  sense  of  §  20  of  the  Clayton  Act. 
P.  67. 

4.  In  such  a  case,  existence  of  the  status  of  employment  at  the  time 
when  acts  constituting  a  contempt  are  committed  is  not  necessary 
in  order  to  bring  into  operation  the  provision  for  jury  trial  made 
by  §  22.  P.  69. 

5.  Abusive  language,  assembling  in  numbers,  picketing,  and  other 
acts  by  strikers,  for  the  purpose  of  intimidating  and  preventing 
men  desirous  of  securing  employment  with  a  railway  company, 
held  prima  facie  violations  of  a  penal  statute  of  Wisconsin,  (R.  S., 
1921,  §  4466c).  Id. 

6.  Section  22  of  the  Clayton  Act,  although  reading  that  the  trial 
“  may  ”  be  by  the  court,  or,  upon  demand  of  the  accused,  by  jury, 
is  to  be  construed,  in  the  light  of  its  history  and  purpose,  as  giving 
the  accused  the  absolute  right  of  trial  by  jury.  P.  70. 

291  Fed.  940  (No.  246),  reversed. 

The  first  case  was  a  certiorari  to  review  a  judgment  of 
the  Circuit  Court  of  Appeals  affirming  a  judgment  of  the 
District  Court  which  adjudged  the  petitioners  guilty  of 
contempt,  after  a  trial  in  which  their  request  for  a  jury 
was  denied. 

The  second  case  presents  a  question  certified  by  the 
Circuit  Court  of  Appeals,  which  is  set  forth  in  the  opinion, 
post ,  p.  70. 

Mr.  Donald  R.  Richberg  and  Mr.  Jackson  H.  Ralston, 
with  whom  Mr.  John  A.  Cadigan  and  Mr.  Peter  B.  Cadi- 
gan  were  on  the  brief,  for  petitioners  in  No.  246. 

I.  This  is  a  case  of  criminal  contempt.  If  it  were  a  case 
of  “  civil  contempt/’  the  proceedings,  being  interlocutory, 
would  have  terminated  with  the  conclusion  of  the  original 
case,  which  was  dismissed  on  motion  of  complainant. 
Gompers  v.  Bucks  Stove  &  Range  Co-.,  221  U.  S.  418. 

The  United  States  is  named  as  complainant  in  the 
present  case  by  order  of  court. 
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Irrespective  of  the  guilt  of  the  defendants,  it  appears 
clear  that  the  lower  court  proceeded  to  punish  them  for 
criminal  offenses  and  to  impose  fines,  not  for  the  benefit 
of  the  complainant,  but,  in  the  language  of  this  Court  in 
the  case  last  cited,  “  the  sentence  is  punitive  to  vindicate 
the  authority  of  the  court.”  See  Steams  v.  Marr,  181 
N.  Y.  463;  In  re  Nevitt,  117  Fed.  448. 

The  judgments  in  this  case  were  plainly  not  remedial 
nor  compensatory. 

A  brief  consideration  of  the  nature  of  crimes  in  general, 
as  distinguished  from  civil  legal  wrongs,  will  make  abun¬ 
dantly  clear  that  the  acts  for  which  petitioners  were 
ordered  punished  constitute  criminal,  not  civil  contempt. 
Reg.  v.  Paget,  3  F.  &  F.  29,  note;  Austin,  Juris.,  §  17;  1 
Bishop,  Crim.  Law,  §  32;  Beale,  21  Harv.  Law  Rev.  1;  Ex 
parte  Kearney,  7  Wheat.  38;  New  Orleans  v.  Steamship 
Co.,  20  Wall.  387;  In  re  Shull,  221  Mo.  623. 

That  contempt  of  court  is  a  criminal  offense  is  also 
recognized  in  innumerable  decisions  of  the  inferior  federal 
courts.  See  5  Fed.  Stat.  Ann.,  2d  ed.,  1033,  note;  Fischer 
v.  Hayes,  6  Fed.  63;  Costner  v.  Pocahontas  Co.,  117  Fed. 
184;  In  re  Ellerhe,  13  Fed.  530;  Bullock  Co.  v.  Westing- 
house  Co.,  129  Fed.  105;  Anargyros  v.  Anargyros  &  Co., 
191  Fed.  208;  United  States  v.  Jacobi,  26  Fed.  Cas.  No. 
15,460. 

It  has  been  repeatedly  said  by  the  Attorneys  General 
of  the  United  States  that  “  contempt  of  court  is  an  offense 
against  the  United  States  ”  within  the  President's  pardon¬ 
ing  power.  3  Ops.  Atty.  Gen.  622;  4  id..  458;  5  id.  579; 
19  id.  476. 

The  court  below  confused:  (1)  the  inherent  power  of 
an  equity  court  to  furnish  a  remedy  to  the  complainant 
and  to  enforce  its  decree  for  that  purpose,  'and  (2)  the 
distinct  (and  not  inherent)  power  of  the  court  to  punish 
for  a  criminal  offense.  There  is  no  “  inherent  power  ”  in 
a  chancellor  to  punish  criminal  offenders.  It  is  necessary 
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to  have  clearly  in  mind  the  important  distinction  between 
a  proceeding  in  civil  contempt,  which  is  a  part  of  an  equity 
proceeding,  and  a  proceeding  in  criminal  contempt,  which 
is  an  action  at  law — a  prosecution  by  the  United  States 
for  a  criminal  offense. 

II.  Congress  has  power  to  make  a  trial  by  jury  man¬ 
datory. 

The  inferior  federal  courts  are  creatures  of  congressional 
legislation,  and  legislative  limitations  upon  their  juris¬ 
diction  and  its  exercise  are  valid.  The  first  Congress,  in 
which  sat  many  of  the  framers  of  the  Constitution  and 
other  contemporaries  of  the  Convention,  made  provision 
as  to  the  exercise  of  the  power  of  punishment  for  con¬ 
tempt.  Judiciary  Act,  1789,  §  17.  The  abuses  of  Judge 
Peck  and  the  failure  by  one  Vote  to  impeach  him  (see 
Peck’s  Trial)  resulted  in  a.  congressional  amendment  to 
§  17  (Act  of  1831),  whereby  Congress  limited  the  power 
of  the  inferior  federal  courts  to  punish  for  contempt. 
This  limitation  was  never  declared  unconstitutional,  al¬ 
though  it  has  been  before  this  Court  on  more  than  one 
occasion.  Ex  parte  Robinson,  19  Wall.  505;  Toledo 
Newspaper  Co.  v.  United  States,  247  U.  S.  402;  In  re 
Neagle,  135  U.  S.  1. 

In  Ex  parte  Robinson,  supra,  a  case  which  is  later  than 
Martin  v.  Hunter’s  Lessee,  1  Wheat.  304,  referring  to  this 
very  limitation  of  §  17,  effected  by  the  Act  of  1831,  this 
Court,  per  Mr.  Justice  Field,  held:  “  The  moment  the 
courts  of  the  United  States  were  called  into  existence  and 
invested  with  jurisdiction  over  any  subject,  they  became 
possessed  of  this  power  '[to  punish  for  contempts]  .  .  . 
But  the  power  has  been  limited  and  defined  by  the  act  of 
Congress  of  March  2,  1831.” 

No  stronger  expression  of  the  principle  here  contended 
for  can  be  found  than  is  embodied  in  a  decision  by  Mr. 
Chief  Justice  Marshall,  Ex  parte  Bollman,  4  Cr.  93.  See 
Peck’s  Trial,  p.  294;  United  States  v.  Hudson,  7  Cr.  32, 33 ; 
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Ex  parte  Cabrera,  1  Wash.  C.  C.  232;  Turner  v.  Bank  of 
North  America,  4  Dali.  8;  Livingston  v.  Van  Ingen,  1 
Paine,  45;  Cary  v.  Curtis,  3  How.  236;  Sheldon  v.  Sill,  8 
How.  441 ;  Holmes  v.  Goldsmith,  147  U  S.  150. 

That  §  1  of  Art.  Ill  of  the  Constitution  does  not  mean 
that  Congress,  having  established  inferior  courts,  is  power¬ 
less  to  limit  their  jurisdiction,  is  very  clearly  shown  by 
the  provisions  of  the  first  Judiciary  Act  and  the  history 
of  its  adoption.  Warren,  New  Light  on  the  History  of 
the  Federal  Judiciary  Act  of  1789,  37  Harv.  Law  Rev.  49. 
And  see  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265;  1 
Works  of  James  Monroe,  Monroe  to  Madison,  Aug.  12 
1789. 

The  lack  of  authority  to  issue  a  writ  of  mandamus  in 
the  absence  of  express  statutory  grant  of  power  is  well 
recognized.  In  re  Massachusetts,  197  U.  S.  482;  Knapp 
v.  Lake  Shore  &  M.  S.  Ry.  Co.,  197  U.  S.  536. 

The  authority  of  the  federal  courts  to  issue  writs  of 
habeas  corpus  is  derived  from  the  acts  of  Congress,  first, 
limiting  the  power,  and  later,  by  successive  legislative"  en¬ 
actments  broadening  the  power. 

In  England  and  in  most  Colonial  admiralty  courts  at  the 
time  of  the  adoption  of  the  Constitution  and  for  many 
years  prior,  admiralty  jurisdiction  did  not  extend  to  seizure 
under  the  laws  of  impost,  navigation  or  trade,  and  accord¬ 
ingly  such  cases  were  tried  in  a  common  law  court  by  a 
jury.  The  Judiciary  Act  of  1789,  however,  gave  to  the 
District  Courts  “  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  including 
seizures  under  laws  of  impost,  navigation  or  trade.”  Thus, 
the  first  Congress,  having  established  an  inferior  court  did 
not  permit  parties  to  exercise  the  right  recognized  for 
many  years  before  the  Constitution  and  at  the  time  of  its 
adoption  of  trial  by  jury  in  a  certain  class  of  cases.  This 
portion  of  the  Judiciary  Act  which  has  been  before  the 
Court  on  many  occasions  has  never  been  held  unconstitu¬ 
tional. 
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There  is  no  inherent  judicial  power  in  a  court  of  equity 
to  punish  criminal  contempts.  [Citing  articles  by  F. 
Solly-Flood,  Q.  C.  in  Vol  3  N.  S.  Royal  Historical  Society, 
(1886),  and  by  John  Charles  Fox,  24  Law  Quar.  Rev. 
(1908),  and  reviewing  numerous  cases  and  authorities 
there  cited,  and.  adding  others,  to  show  that,  from  38  Hen. 
Ill  (1253)  down  to  1736,  even  direct  contempts  were 
punished  through  ordinary  criminal  procedure,  and  not 
summarily  by  the  Chancellor.]  It  seems  that  Dodd’s 
Case,  Sand.  Chan.  Ord.  538  (1736)  is  the  earliest  where 
a  court  of  chancery  ever  committed  a  stranger  for  con¬ 
tempt,  and  that  was  a  case  of  a  direct  affront  to  the  court. 
In  1742  Lord  Hardwicke,  in  punishing  a  direct  contempt 
to  the  chancery  court  (Re  Read  and  Huggonson  and  the 
St.  James’  Evening  Post,  2  Atk.  469)  treated  as  new' sum¬ 
mary  punishment  without  the  usual  processes  followed 
in  criminal  cases* 

Not  only  Chief  Justice  Wilmot,  in  his  undelivered 
opinion  in  Rex  v.  Almon,  Wilmot’s  Notes,  243  (1765); 
but  also  Blackstone,  4  Comm.  285,  and  Hawkins,  2  PI. 
Crown,  c.  22,  §  36,  fail  to  cite  authority  for  their  conclu¬ 
sions  that  the  courts  were  empowered  to  deal  summarily 
with  direct  contempts.  See  Gompers  v.  United  States, 
233  U.  S.  604;  Beale,  Harv.  Law  Rev.,  Jan.  1908. 

The  court  for  the  trial  of  criminal  contempts  may  be 
constituted  by  act  of  Congress  as  a  tribunal  consisting  of 
a  judge  and  jury.  8  Am.  &  Eng.  Encyc.  Law,  2d  ed.,  p.  22 ; 
In  re  Choate,  18  Civ.  Pro.  Rep.  (N.  Y.)  186;  People  v. 
Barrett,  18  id.  230;  affd.  121  N.  Y.  678;  15  Corp.  Juris, 
717;  People  v.  Molineux,  168  N.  Y.  264;  Mascall  v.  Com¬ 
missioners,  122  Ill.  620. 

III.  It  is  the  duty  of  Congress  to  provide  for  trial  by 
jury  in  criminal  contempt  proceedings.  Const.  Art.  Ill, 
§  2;  Sixth  Amendment;  Schick  v.  United  States,  195  U.  S. 
68.  Distinguishing  In  re  Debs,  158  U.  S.  564,  and  Eden - 
becker  v.  Plymouth  County,  134  U.  S.  31. 
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IV.  The  petitioners  were  u  employees  ”  within  the 
meaning  of  the  Clayton  Act. 

A  strike  dr  lockout  does  not  terminate  the  relationship 
of  employer  and  employee.  31  Yale  Law.  Jour.  321; 
Farmers’  Loan  &  Trust  Co.  v.  Northern  Pac.  R.  R.  Co., 
60  Fed.  803;  Delaware,  L.  &  W.  R.  R.  Co.  v.  Bowns,  58 
N.  Y.  573;  Longshore  Co.  v.  Howell,  26  Ore.  527;  Arthur 
v.  Oakes,  63  Fed.  310;  Uden  v.  Schaefer,  110  Wash.  391; 
Iron  Holders’  Union  v.  Allis-Chalmers  Co.,  166  Fed.  45; 
Kemp  v.  Division  No.  2^1,  255  Ill.  213;  Rex  v.  Neilson,  44 
N.  S.  488. 

A  very  good  example  of  the  continuance  of  the  relation¬ 
ship  of  employer  and  employee  in  connection  with  rail¬ 
roads,  despite  the  cessation  of  work  and  payment  of 
wages,  is  found  in  the  rules  governing  the  work  of  the 
shop-craft  employees  affecting  all  important  railroads  and 
particularly  the  one  concerned  in  the  present  case.  See 
Rules  27  and.  28,  promulgated  by  the  Railroad  Labor 
Board,  Decisions  U.  S.  R.  R.  Labor  Board,  vol.  II.  pp.  576, 
577.  Rule  28  is  particularly  impressive  as  showing  that 
men  laid  off  on  account  of  reduction  in  forces  are  still  re¬ 
garded  as  employees  because  otherwise  the  carrier  would 
be  violating  the  law  in  furnishing  them  with  passes.  Int, 
Com.  Act,  §  1  (7),  §  22. 

The  purpose  of  the  Clayton  Act  is  to  deal  with  indus¬ 
trial  relations  in  a  broad  way,  and  it  would  be  destructive 
of  the  legislative  intention  to  construe  the  words  used  in 
such  a  technical  sense  as  to  make  it  possible  for  private 
persons  to  defeat  the  effective  operation  of  the  act.  (See 
Duplex  Printing  Co.  v.  Deering,  254  U.  S.  443,  dissenting 
opinion.) 

The  force  of  this  contention  is  doubled  when  one  con¬ 
siders  the  provisions  of  the  Transportation  Act  in  con¬ 
nection  with  the  provisions  of  the  Clayton  Act.  The 
Transportation  Act  provides  for  the  adjustment  of  dis¬ 
putes  between  carriers  and  employees  in  order  to  prevent 
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interruptions  of  interstate  commerce,  and  provides  for 
representation  of  employees  through  their  organizations. 
If,  when  a  dispute  arises  between  a  carrier  and  its  em¬ 
ployees  resulting  in  the  cessation  of  work,  it  should  be 
held  that  the  workers  concerned  can  no  longer  be  regarded 
as  employees,  then  the  provision  for  their  representation 
through  their  organizations  would  be  nullified.  The  pur¬ 
pose  of  the  act  would  be  defeated.  The  Transportation 
Act  recognizes  that  those  men  who  are  trained  to  perform 
the  services  necessary  for  the  operation  of  the  railroads 
are  to  be  regarded  as  railway  employees  who  may  be  or¬ 
ganized  in  associations  to  promote  their  common  interests, 
the  membership  of  which  cannot  be  arbitrarily  diminished 
by  the  action  of  management  in  temporarily  refusing  to 
furnish  work.  In  like  manner,  the  membership  of  these 
organizations  is  not  diminished  by  the  refusal  of  groups 
of  members  to  perform  work  under  nonacceptable  con¬ 
ditions.  The  organized  employees  must  be  regarded  as 
employees  whether  all  the  members  are  actively  engaged 
in  rendering  service  or  not.  See  construction  of  word 
“  employees  ”  in  Duplex  Case,  supra. 

V.  Trial  by  jury  is  an  absolute  right  under  the  pro¬ 
visions  of  the  Clayton  Act. 

Mr.  James  W.  Henson  and  Mr.  Jackson  H.  Ralston,  with 
whom  Mr.  N.  P.  Taylor  was  on  the  brief,  for  Sandefur. 

This  is  clearly  a  proceeding  to  punish  for  criminal  con¬ 
tempt.  The  facts  certified  by  the  Court  of  Appeals  show 
that  after  the  injunction  was  granted  the  Canoe  Creek 
Coal  Company  filed  affidavits  tending  to  show  that  cer¬ 
tain  named  parties,  including  Sandefur,  had  violated  the 
injunction  by  the  use  of  violence  and  threats  of  violence 
against  some  of  the  miners  that  worked  for  that  company ; 
that  the  acts  charged  against  him  and  the  others  were 
criminal  offenses  under  the  laws  of  Kentucky;  that  he 
was  tried  before  the  court,  found  guilty,  the  court  hold¬ 
ing  the  proceedings  to  be  punitive,  and  the  sentence  was 
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that  he  pay  one  hundred  dollars  into  court  for  the  use 
and  benefit  of  the  United  States. 

This  and ’Other  courts  have  often  distinguished  between 
criminal  and  civil  contempts.  Merchants’  Stock  &  Grain 
Co.  v.  Board  of  Trade ,  201  Fed.  20;  Gompers  v.  Bucks 
Stove  &■  Range  Co.,  221  U.  S.  418. 

The  judgment  of  the  District  Court  was  in  no  sense 
remedial,  for  the  Coal  Company  had  suffered  no  loss  and 
hence  received  none  of  the  fine  imposed.  The  sentence 
was  punitive  to  vindicate  the  authority  of  the  court  and 
was  ordered  paid  into  court  for  the  use  and  benefit  of  the 
United  States  as  any  other  fine  in  criminal  cases. 

It  is  conceded  that  the  courts  of  this  country  have  held 
in  a  general  way  that  courts  had  the  inherent  power  to 
hear  and  punish  summarily  direct  and  indirect  contempts, 
but  these  decisions  were  generally  rendered  in  the  absence 
of  any  statute  regulating  the  power  or  procedure.  An  in¬ 
vestigation,  however,  will  disclose,  as  we  believe,  that  for 
hundreds  of  years  even  direct  contempts  were  uniformly 
dealt  with  by  information,  presentment,  or  indictment, 
and  trial  by  jury.  This  appears  to  have  been  the  proce¬ 
dure  from  the  time  of  the  Magna  Carta  down  to  the  death 
of  Henry  V.  After  this  it  appears  that  a  practice  grew  up 
for  the  courts  without  a  jury  to  deal  with  and  punish  sum¬ 
marily  offenders  who  had  committed  some  direct  con¬ 
tempt  or  who  had  refused  to  obey  a  decree  of  the  court. 
It  is  submitted  that  it  is  very  doubtful  whether,  when  the 
Constitution  of  the  United  States  was  written,  there  was 
any  recognized  “  inherent  ”  authority  in  a  cburt  of  equity 
to  punish  summarily  for  indirect  contempts.  Many  of 
our  courts  have  held  that  the  authority  to  try  and  punish 
persons  guilty  of  contempt  was  inherent  in  the  court,  but 
in  practically  every  instance  to  which  our  attention  has 
been  called  they  have  followed  legislative  direction  upon 
the  subject. 

All  federal  courts,  except  the  Supreme  Court,  are  crea¬ 
tures  of  Congress  and  subject  to  its  will.  In  their  creation 
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they  were  clothed  with  certain  powers  and  duties;  but 
these  may  be  and  are  changed  from  time  to  time. 

Congress  is  given,  by  Art.  I,  §  8,  cl.  18,  of  the  Consti¬ 
tution,  the  power  “  to  make  all  laws  which  shall  be  neces¬ 
sary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  Constitution 
in  the  Government  of  the  United  States,  or  in  any  depart¬ 
ment  or  officer  thereof.” 

When  the  Constitution  provided  that  the  judicial  power 
should  be  vested  in  one  Supreme  Court  “  and  in  such  in¬ 
ferior  courts  as  the  Congress  may  from  time  to  time  or¬ 
dain  and  establish  ”  (Art.  Ill,  §1),  there  was  no  limitation 
fixing  the  exact  portion  of  the  judicial  power  which  should 
be  vested  in  the  judge  as  a  constituent  part  of  the  court. 
Certainly,  since  the  inferior  federal  courts  were  to  be  such 
courts  as  Congress  might  establish,  there  was  ample  power 
conferred  upon  Congress  to  direct  in  what  manner  and 
with  what  constituent  parts  such  inferior  courts  should  be 
established  and  function.  Therefore,  how  can  it  be  con¬ 
tended  that  the  Constitution  prohibits  Congress  from 
establishing  as  the  “  court  ”  for  the  trial  of  a  certain  class 
of  cases  a  tribunal  consisting  of  a  judge  and  jury?  See 
In  re  Choate,  18  Civ.  Pro.  Rep.  (N.  Y.)  186;  People  v. 
Barrett,  18  id.  230;  affd.  121  N.  Y.  678;  People  v.  Mo- 
lineux,  168  N.  Y.  264;  Mascall  v.  Commissioners,  122  Ill. 
620. 

Furthermore,  Congress  was  under  express  mandate  to 
carry  out  the  purpose  expressed  in  the  same  article  that 
“  the  trial  of  all  crimes  .  .  .  shall  be  by  jury  ” — a 

purpose  reiterated  in  the  Sixth  Amendment. 

Again,  may  it  not  be  suggested  that  it  is  properly  the 
function  of  the  legislative  department  rather  than  the 
judicial  department  to  determine  what  are  “criminal 
prosecutions?  ” 

If  Congress  had  established  a  District  Court  to  consist 
of  three  judges  of  whom  a  majority  must  agree,  in  order 
to  render  judgment,  would  it  not  be  an  unlawful  act  for 
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one  judge  to  exercise  alone  any  of  the  powers  of  the  court? 
Is  it  not  equally  unlawful,  when  an  inferior  court  is  con¬ 
stituted  by. act  of  Congress  as  consisting  of  a  judge  and 
jury,  for  the  judge  alone  to  attempt  to  exercise  the  power 
conferred  upon  that  court? 

It  may  be  conceded  that,  in  the  absence  of  ample-, 
legislative  authority,  all  courts,  from  the  necessity  of  the 
case,  have  an  inherent  power  to  protect  themselves  and 
enforce  their  judgments.  Still,  the  question  remains,  can 
the  law-making  power  regulate  or  define  the  procedure  to 
be  taken  by  courts  in  such  cases? 

No  court,  so  far  as  we  are  informed,  has  ever  denied 
the  right  of  trial  by  jury  where  a  statute  provided  for 
such  a  trial,  except  the  District  Court  in  In  re  Atchison, 
284  Fed.  604;  and  in  Michaelson  v.  United  States,  291 
Fed.  940.  Legislative  power  to  grant  the  jury  trial  has 
been  conceded  in  many  cases.  Arnold  v.  Commonwealth, 
80  Ky.  300;  In  re  Gitkin,  164  Fed.  71;  Kirk  v.  Milwaukee 
Co.,  26  Fed.  501 ;  E :  parte  Morris,  28  Oh.  C.  C.  611 ;  State 
v.  Hazeltine,  82  Wash.  81;  In  re  Oldham,  89  N.  C.  23; 
Atwell  v.  United  States,  162  Fed.  97;  State  v.  Galloway, 
5  Cold.  (Tenn.)  326;  State  v.  Frew,  24  W.  Va.  416;  State 
v.  Morrill,  16  Ark.  384;  In  re  Gorham,  129  N.  C.  481; 
Nichols  v.  Superior  Court,  130  Mich.  187. 

This;  whole  question  of  the  power  of  Congress  is  set  at 
rest  by  Ex  parte  Robinson,  19  Wall.  505.  Cf.  Kline  v. 
Burke  Constr.  Co.,  260  U.  S.  226;  Martin  v.  Hunter’s 
Lessee,  1  Wheat.  326,  338. 

The  provisions  of  the  Clayton  Act  in  question  grant 
an  absolute  right  to  trial  by  jury  and  the  act  is  consti¬ 
tutional. 

The  jury  may  pass  upon  the  facts  going  to  make  up 
guilt  or  innocence. 

If  it  is  held  that  Congress  was  without  power  to  enact 
this  legislation  granting  a  trial  by  jury,  then  that  lack  of 
power  must  be  arrived  at  by  implication,  as  the  organic 
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law  is  silent  on  the  question.  Can  it  be  contended  that 
an  unrestrained  power  will  be  inferred  or  implied  in  such 
cases? 

The  manifest  purpose  of  the  Clayton  Act  was  to  assist 
in  solving  many  of  the  perplexing  questions  that  fre¬ 
quently  grow  out  of  the  engagements  of  these  particular 
classes  (employer  and  employee)  which  compose  the 
business  life  of  our  country.  This  Court  has  recognized 
and  affirmed  the  validity  of  some  of  the  most  material 
parts  of  the  act  under  consideration.  American  Steel 
Foundries  v.  Tri-City  Council,  257  U.  S.  184;  Duplex 
Printing  Co.  v.  Deering,  254  U.  S.  443;  In  re  Atchison, 
284  Fed.  604.  In  re  Debs,  158  U.  S.  594,  distinguished. 

The  court  in  Patton  v.  United  States,  288  Fed.  812, 
fully  recognized  the  validity  of  the  act  in  granting  a  jury 
trial  in  a  case  like  this.  So,  United  States  v.  Taliaferro, 
290  Fed.  214;  Taliaferro  v.  United  States,  290  Fed.  906. 

Mr.  Edward  Porter  Humphrey,  with  whom  Mr.  William 
Wait  Crawford  and  Mr.  ChurchhUl-  Humphrey  were  on 
the  brief,  for  Canoe  Creek  Coal  Company. 

Congress  cannot  invade  the  province  of  the  judiciary. 
Kilbourn  v.  Thompson,  103  U.  S.  168;  Massachusetts  v. 
Mellon,  262  U.  S.  447. 

A  District  Court  of  the  United  States  has  inherent  and 
constitutional  power  to  act  in  matters  of  contempfi  with¬ 
out  a  jury,  and  the  provision  of  the  Clayton  Act,  permit¬ 
ting  trial  by  jury  in  such  cases,  is  invalid  because,  if  up¬ 
held,  it  would  materially  impair  the  court’s  power  in  this 
respect.  Clayton  Act,  38  Stat.  738;  Const.,  Art.  Ill,  §  1; 
Art.  Ill,  §  2,  cl.  1,  2;  Jud.  Code,  §  268;  Rev.  Stats.  §  725; 
Ex  parte  Terry,  128  U.  S.  289;  In  re  Nevitt,  117  Fed.  448; 
Eilenbecker  v.  Plymouth  County,  134  U.  S.  31;  Interstate 
Commerce  Comm.  v.  Brimson,  154  U.  S.  447;  In  re  Debs, 
158  U.  S.  564;  Michaelson  v.  United  States,  291  Fed.  940; 
In  re  Atchison,  284  Fed.  604;  Hale  v.  State,  55  Oh.  St. 
210;  Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  S.  418; 
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Kline  v.  Burke  Constr.  Co.,  260  U.  S.  226;  Farrell  v. 
Waterman  S.  S.  Co.,  291  Fed.  604. 

There  is  -no  right  of  trial  by  jury  in  a  contempt  pro¬ 
ceeding  under  the  Constitution,  because  it  is  not  the  trial 
of  a  crime  or  a  criminal  prosecution,  and  the  court  can  act 
without  a  jury  in  such  matter,  regardless  of  whether  the 
proceeding  be  classified  as  a  civil  or  criminal  contempt. 
Const.,  Art.  Ill,  §  2,  cl.  3;  Sixth  .Amendment;  Seventh 
Amendment;  Clayton  Act,  38  Stat.  738;  Myers  v.  United 
States ,  264  U.  S.  95;  In  re  Debs,  158  U.  S.  564;  United 
States  v.  Debs,  64  Fed.  724;  McDougall  v.  Sheridan,  23 
Idaho,  191 ;  Bowman  v.  Continental  Oil  Co.,  256  U.  S.  642; 
Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  S.  418; 
Merchants’  Stock  &  Grain  Co.  v.  Board  of  Trade,  201 
Fed.  20;  United  States  v.  Eaton,  144  U.  S.  687. 

Mr.  Richard  L..  Kennedy,  with  whom  Mr.  William  T. 
Fancy,  Mr.  Lyman  T.  Powell  and  Mr.  John  S.  Sprawls 
were  on  the  brief,  for  respondent  in  No.  246. 

I.  The  decision  of  the  trial  court  denying  the  petitioners 
a  jury  trial  upon  the  ground  that  the  acts  charged  did  not 
constitute  criminal  offenses  under  any  statute  of  the 
United  States  or  under  the  laws  of  Wisconsin  and  were, 
therefore,  not  within  the  Clayton  Act,  was  correct. 

We  agree  that  these  prosecutions  were  for  criminal  con¬ 
tempt  as  distinguished  from  civil  contempt.  We  do  not 
agree  that  they  are  ordinary  “  criminal  prosecutions.” 
On  the  contrary,  they  are  “  sui  generis  ”  and  have  been  so 
recognized  by  this  Court  for  many  years.  Bessette  v. 
Conkey  Co.,  194  U.  S.  324;  Myers  v.  United  States,  264 
U.  S.  95. 

The  distinction  between  civil  and  criminal  contempt  re¬ 
sults  from  a  consideration  of  whether  the  punishment 
sought  to  be  imposed  is  for  the  purpose  of  vindicating 
the  dignity  and  authority  of  the  court  and  for  the  bene¬ 
fit  of  the  public  generally,  or  is  for  the  benefit  of  the  op- 
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posing  party  in  the  action.  Bessette  v.  Conkey  Co.,  supra; 
Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  S.  418. 

It  is  not  a  determinative  factor  that  the  acts  charged 
constituted  a  violation  of  a  state  or  federal  statute.  An 
act  might  be  a  criminal  contempt  without  constituting  a 
violation  of  any  state  or  federal  statute.  Conversely,  the 
act  might  be  a  clear  violation  of  a  state  or  federal  criminal 
statute,  or  both,  and  yet  be  a  civil  rather  than  a  criminal 
contempt. 

A  concession  that  the  acts  charged  constituted  criminal 
contempts  does  not  militate  against  the  contention  that 
the  acts  charged  did  not  constitute  a  criminal  offense  under 
state  or  federal  statutes  and  that  the  Clayton  Act  was, 
therefore,  inapplicable. 

Counsel  have  not  cited  any  federal  statute  of  which 
the  acts  charged  constitute  a  violation,  and  we  believe 
there  is  none. 

Section  4466a,  Wis.  Rev.  Stats.,  would  be  applicable 
only  if  petitioners  had  been  charged  with  maliciously 
doing  the  things  prohibited  by  the  statute.  Aikens  v. 
Wisconsin,  195  U.  S.  194;  Allis-Chalmers  Co.  v.  Iron 
Molders’  Union,  150  Fed.  155;  Randall  v.  Lonstorf,  126 
■Wis.  147;  White  v.  White,  132  Wis.  121;  Schultz  v.  State, 
135  Wis.  644;  Schultz  v.  Frankfort  Ins.  Co.,  151  Wis.  537; 
Trade  Press  Pub.  Co.  v.  Milwaukee  Typographical  Union, 
180  Wis.  449. 

To  constitute  a  violation  of  §  4466c,  Wis.  Rev.  Stats., 
the  accused  must  either  have  hindered  or  prevented  an¬ 
other  from  engaging  in  or  continuing  in  any  lawful  work 
or  employment,  or  attempted  so  to  hinder  or  prevent, 
etc.  The  petitioners  were  not  charged  with  having  done 
either  of  these  two  things.  They  were  charged  with 
having  been  “  assembled  for  the  purpose  of  intimidating 
and  preventing  men,  desirous  of  securing  employment 
with  said  company,  from  entering  upon  such  employ¬ 
ment.”  In  other  words,  they  were  charged  with  having 
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gotten  together  for  the  purpose  of  violating  §  4466c  but 
not  with  having  violated  it. 

II.  Under  §  22  of  the  Clayton  Act  a  jury  trial  is  not 
mandatory,  even  in  contempt  cases  falling  within  the 
provisions  of  §  21. 

Not  only  do  the  terms  of  §  22  appear  to  justify  this 
contention,  but  the  history  of  the  proceedings  leading  to 
its  enactment  and  the  state  of  the  law  at  the  time  appear 
to  establish  that  fact.  Inherent  power  in  the  courts  to 
punish  for  contempt,  without  a  jury,  had  been  recognized 
by  a  long  line  of  decisions  of  this  Court.  Innumerable 
decisions  of  the  state  courts  and  of  the  federal  courts, 
other  than  this  Court,  were  to  the  same  effect. 

A  construction  of  §  22  which  would  nullify  this  rule 
should  not  be  adopted,  unless  the  language  of  the  section 
will  bear  no  other  construction. 

An  examination  of  the  Congressional  Record  covering 
the  period  when  the  Clayton  Act  and  antecedent  measures 
were  being  urged  upon  Congress,  indicates  that  Congress 
did  not  intend  to  make  trial  by  jury  compulsory,  but  to 
leave  it  in  the  discretion  of  the  court,  and  so  used  in  §  22 
the  word  “  may  ”  advisedly. - 

Where  an  amendment  to  a  pending  measure  is  offered, 
which  tends  to  broaden  its  scope,  refusal  of  the  legislative 
body  to  adopt  an  amendment  indicates  an  intention  to 
restrict  the  application  of  the  statute.  Connole  v.  Nor¬ 
folk  &  W.  Ry.  Co.,  216  Fed.  823. 

When  the  majority  prepared  and  reported  its  bill,  it 
deliberately  rejected  the  word  “  shall  ”  contained  in  the 
bills  which  had  been  before  it,  to  make  a  trial  by  jury 
compulsory,  and  inserted  in  lieu  of  it  the  permissive  word 
“  may  ” 

The  Court,  in  construing  these  sections,  will  assume 
that  Congress  intelligently  made  this  change,  and  par¬ 
ticularly  that  it  heeded  the  suggestions,  in  this  respect, 
so  often  made  in  the  decisions,  for  the  purpose  of  avoid- 
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ing  constitutional  doubts  and  a  conflict  with  the  courts. 
Lincoln  v.  United  States,  202  U.  S.  484;  In  re  Debs,  158 
U.  S.  564. 

To  say  that  this  section  is  merely  declaratory  of  the 
common  law  is  not  at  all  fatal  to  the  act,  because,  as  we 
understand  the  decisions  in  Duplex  Printing  Co.  v.  Deer- 
ing,  254  U.  S.  443,  and  American  Steel  Foundries  v.  Tri- 
City  Council,  257  U.  S.  184,  the  Court  so  construed  §  20 
of  this  same  act,  and  decided  that  Congress  had  introduced 
no  new  principle,  but  that  the  section  was  merely  declar¬ 
atory  of  what  had  been  the  best  practice,  always,  and  that 
Congress  was  merely  seeking  to  stabilize  a  rule  of  action 
and  render  it  uniform. 

III.  The  petitioners  were  not  entitled  to  a  jury  trial 
under  §§  20,  21  and  22  of  the  Clayton  Act,  because  the 
relationship  of  employer  and  employee  did  not  exist  be¬ 
tween  the  respondent  and  the  petitioners  after  July  1, 
1922,  when  they  went  out  on  the  strike  of  the  Shop  Crafts 
Unions,  because  of  (a)  the  legal  status  of  the  respondent, 
and  (b)  that  of  the  petitioners,  as  former  employees  of 
a  common  carrier  engaged  in  interstate  commerce.  Wil¬ 
son  v.  New,  243  U.  S.  332,  352,  353.  See  Duplex  Printing 
Co.  v.  Deering,  254  U.  S.  443,  470;  American  Steel  Found¬ 
ries  v.  Tri-City  Council,  257  U.  S.  184,  202. 

The  petitioners  were  not  employees  but  “  former  em¬ 
ployees.”  Canoe  Creek  Coal  Co.  v.  Christinson,  281  Fed. 
559,  561. 

Attention  is  invited  to  a  resolution  of  the  United  States 
Railroad  Labor  Board,  in  which  it  is  stated,  in  substance, 
that  the  six  organizations  comprising  the  Federated  Shop 
Crafts,  had  notified  the  Board  that  the  members  of  the 
organization,  “  are  no  longer  employees  of  the  railroads, 
under  the  jurisdiction  of  the  Railroad  Labor  Board  or 
subject  to  the  application  of  the  Transportation  Act.” 

The  suggestion  that  the  provisions  of  the  Transporta¬ 
tion  Act  regarding  the  adjustment  of  disputes  between 


42 


MICHAELSON  v.  UNITED  STATES. 

Argument  for  Respondent  in  No.  246. 


59 


railroads  and  their  employees  would  be  nullified  if  strikers 
were  not  regarded  as  employees,  would  appear  to  be  com¬ 
pletely  answered  so  far  as  the  petitioners  are  concerned 
by  the  finding  of  the  Circuit  Court  of  Appeals  that  the 
strike  in  question  was  an  “  unlawful  strike.” 

In  Duplex  Printing  Co.  v.  Deering,  254  U.  S.  443,  it  is 
held  that  the  Clayton  Act,  while  permitting  members  of 
labor  organizations  to  carry  out  the  legitimate  objects 
thereof,  does  not  authorize  “  unlawful  ”  strikes.  Hitch- 
man  Coal  Co.  v.‘ Mitchell,  245  U.  S.  229;  Eagle  Glass  Co. 
v.  Rowe ,  245  U.  S.  275;  American  Steel  Foundries  v.  Tri- 
City  Council,  257  U.  S.  184;  Truax  v.  Corrigan,  257  U.  S. 
312;  United  Mine  Workers  v.  Coronado  Coal  Co.,  259 
U.  S.  344. 

The  petitioners  were  members  of  the  nation-wide  or¬ 
ganization  involved  in  United  States  v.  Railway  Em¬ 
ployees'  Dept.,  283  Fed.  479;  286  Fed.  228;  290  Fed.  978. 

Where  an  organization  of  strikers,  as  such,  deliberately 
carries  on  a  strike  in  an  unlawful  manner  and  resorts  to 
the  criminal  methods  adopted  by  the  organization  of 
which  petitioners  were  members,  the  relationship  of  em¬ 
ployer  and  employee  has  been  terminated. 

IV.  The  so-called  strike  of  the  shop-craft  unions  was 
a  controversy  with  or  a  strike  against  the  Labor  Board  as 
an  instrumentality  of  our  National  Government,  and  is  to 
be  classed  with  the  insurrection  of  the  Boston  policemen. 

To  establish  the  exemption  pr  privilege  under  §  20,  the 
issue  must  be  a  dispute  concerning  the  terms  or  conditions 
of  employment.  Duplex  Printing  Co.  v.  Deering,  254  U. 
S.  443;  United  States  v.  Railway  Employees'  Dept.,  290 
Fed.  978. 

The  legal  status  of  the  Railroad  Labor  Board,  and  the 
effect  of  its  decisions,  were  established  in  Pennsylvania 
R.  R.  Co.  v.  Labor  Board,  261  U.  S.  72. 

V.  The  petitioners’  demand  for  a  jury  trial  was  rightly 
denied  because  §§21  and  22  of  the  Clayton  Act,  in  pro¬ 
viding  for  a  trial  by  jury,  are  unconstitutional. 
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The  functions  of  government  under  our  system  are  ap¬ 
portioned  among  three  coordinate  branches.  No  one 
branch  should  be  permitted  to  encroach  upon  the  au¬ 
thority  of  another.  Petitioners-  argument  would  result  in 
making  Congress  supreme.  See  dissenting  opinion  in 
United  States  v.  Midwest  Oil  Co.,  236  U.  S.  459,  510,  511 ; 
Massachusetts  v.  Mellon,  262  U.  S.  447,  488;  Martin  v. 
Hunter’s  Lessee,  1  Wheat.  304,  327—330.  Cf.  Cary  v. 
Curtis,  3  How.  235,  245. 

While  Art.  Ill,  §  1,  of  the  Constitution  specifically  refers 
by  name  only  to  the  Supreme  Court  and  to  this  extent 
makes  a  distinction  between  such  court  and  the  inferior 
federal  courts,  petitioners’  argument  would  apply  to  all 
the  federal  courts,  including  the  Supreme  Court,  as  the 
Constitution  provides  that  “The  judicial  power  of  the 
United  States,  shall  be  vested  in  one  Supreme  Court,  and 
in  such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.”  It  would,  therefore,  appear 
that  so  far  as  the  vesting  of  judicial  power  is  concerned, 
there  is  no  distinction  between  the  Supreme  Court  and 
the  inferior  federal  courts. 

The  constitutional  convention,  in  vesting  the  judicial 
power,  had  in  mind  the  acquisition  of  additional  territory 
and  the  increase  of  population,  and  realized  that  the  num¬ 
ber  and  the  territorial  jurisdiction  of  the  inferior  courts 
which  might  become  necessary  could  not  be  determined 
at  the  time  the  Constitution  was  adopted.  Therefore, 
Congress  was  empowered  to  establish  from  time  to  time 
such  courts  as  were  necessary  to  meet  the  exigencies  of 
litigation  and  to  fix  the  territorial  jurisdiction  of  each; 
but  the  respondent  submits  that  it  was  never  intended 
that  Congress  should  limit  the  judicial  power  of  such 
courts  when  established.  As  stated  by  Story,  J.,  in  Martin 
v.  Hunter’s  Lessee,  supra,  it  was  the  duty  of  Congress 
to  vest  the  whole  judicial  power  in  such  courts  as  were 
established,  as  otherwise  Congress  might  successively  re- 
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fuse  to  vest  the  jurisdiction  in  any  one  class  of  cases 
enumerated  in  the  Constitution  and  thereby  defeat  the 
jurisdiction  as  to  all.  Section  1  of  Art.  Ill  of  the  Consti¬ 
tution,  in  providing  that  “  the  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good 
behaviour,  and  shall,  at  stated  times,  receive  for  their 
services,  a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office,”  appears  to  make  the 
creation  of  such  inferior  courts  mandatory  upon  Congress. 

Assuming,  but  not  conceding,  that  Congress  had  the 
power  in  the  act  establishing  inferior  federal  courts  to 
limit  their  judicial  power,  it  is  submitted  that  when  once 
so  ordained  and  established,  and  vested  with  all  “  judicial 
power,”  it  was  then  beyond  the  power  of  Congress  to 
abridge  or  take  away  any  of  these  inherent  powers.  Dis¬ 
tinguishing,  Kline  v.  Burke  Constr.  Co 260  U.  S.  226. 
Cf.  Farrell  v.  Waterman  S.  S.  Co.,  291  Fed.  604. 

In  England,  the  judicial  was  not  known  as  a  separate 
power,  but  was,  both  in  theory  and  practice,  a  part  of  the 
executive.  The  king,  at  the  common  law,  by  his  preroga¬ 
tive,  had  the  power,  as  chief  magistrate  of  the  nation,  to 
erect  tribunals  of  justice,  to  define  their  powers  and  duties, 
to  create  offices  and  appoint  and  remove  officers  and  to 
appoint  judges  and  limit  the  tenure  of  their  office.  There 
could  be  no  contest  between  the  executive  and  judicial 
power,  for  the  whole  was.  executive.  United  States  v. 
Kendall,  26  Fed.  Cas.  pp.  702,  753. 

The  petitioners  say  that  by  §  17,  Act  of  1789,  “  Congress 
limited  the  power  of  the  inferior  federal  courts  to  punish 
for  contempt.”  Sed  vide,  United  States  v.  Toledo  News¬ 
paper  Co.,  220  Fed.  458,  481;  affd.  237  Fed.  986;  247  U.  S. 
402. 

Congress  in  passing  the  Act  of  March  2,  1831,  c.  99,  4 
Stat.  487,  was  not  seeking  to  limit  the  powers  of  the 
courts  but  simply  to  define  them. 

The  existence  of  inherent  power  in  the  federal  courts 
to  punish  for  contempt,  without  a  jury,  has  been  es~ 
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tablished  by  a  long  line  of  decisions  of  this  Court,  viz: 
United  States  v.  Hudson,  7  Cr.  32;  Martin  v.  Hunter’s 
Lessee,  1  Wheat.  304;  Anderson  v.  Dunn,  6  Wheat  204; 
Ex  parte  Robinson,  19  Wall.  505;  Ex  parte  Terry,  128 
U.  S.  289;  Eilenbecker  v.  Plymouth  County,  134  U.  S. 
31;  Interstate  Commerce  Comm.  v.  Brimson,  154  U.  S. 
447;  In  re  Debs,  158  U.  S.  564;  Tinsley  v.  Anderson,  171 
U.  S.  101 ;  Bessette  v.  Conkey  Co.,  194  U.  S.  324;  Gompers 
v.  Bucks  Stove  &  Range  Co.,  221  U.  S.  418;  Gompers  v. 
United  States,  233  U.  S.  604;  Toledo  Newspaper  Co.  v. 
United  States,  247  U.  S.  402;  Howat  v.  Kansas,  258  U.  S. 
181. 

Decisions  of  federal  courts,  other  than  this  Court,  and 
of  the  state  courts,  to  the  same  effect,  are  too  numerous 
to  permit  of  citation.  See  31  Cent.  Dig.,  “Jury,”  §§  63, 
139;  and  Decennial  and  succeeding  annual  digests, 
“Jury,”  §  13  (21),  §  21  (4). 

In  view  of  this  array  of  authority,  the  respondent  sub¬ 
mits  that  the  power  of  a  court  to  punish  for  contempt, 
without  a  jury,  is  inherent,  and  being  so  inherent,  it  is 
essential,  inseparable  and  inalienable.  If  the  power  to 
punish  for  contempt  is  one  of  the  inherent  judicial  powers 
of  the  court,  essential  to  its  existence,  is  it  not  a  part  of  the 
“  judicial  power,”  which,  by  the  Constitution,  was  vested 
not  only  in  the  Supreme  Court  but  also  in  the  inferior 
courts,  when  once  established?  See  Kilbourn  v.  Thomp¬ 
son,  103  U.  S.  168,  190. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

These  cases  were  argued  together  and  will  be  disposed 
of  in  one  opinion.  The  principal  question  presented  in  the 
Michaelson  case,  and  the  sole  question  in  the  Sandefur 
case,  is  whether  the  provision  of  the  Clayton  Act  of 
October  15,  1914,  c.  323,  38  Stat.  738,  739,  §§  21,  22,  re¬ 
quiring  a  jury  trial  in  certain  specified  kinds  of  contempt 
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is  constitutional.  Subordinate  questions  presented  in  the 
Michaelson  case  are:  (a)  Whether  petitioners  were,  or 
whether  it  is  necessary  that  they  should  be,  “  employees  ” 
within  the  meaning  of  the  act,  §  20;  (b)  whether  the  acts 
alleged  to  constitute  the  contempt  were  also  criminal  of¬ 
fenses  under  the  statutes  of  the  United  States  or  of  the 
State  where  committed;  (c)  whether  the  provision  for  a 
jury  is  mandatory  or  permissive. 

The  petitioners  in  the  Michaelson  case,  were  striking 
employees  of  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company,  and,  with  others,  were  proceeded 
against  by  bill  in  equity  for  combining  and  conspiring  to 
interfere  with  interstate  commerce  by  picketing  and  the 
use  of  force  and  violence,  etc.  After  a  hearing,  a  pre¬ 
liminary  injunction  was  granted.  Subsequently,  proceed¬ 
ings  in  contempt  were  instituted  in  the  District  Court, 
charging  petitioners  with  sundry  violations  of  the  injunc¬ 
tion;  and  a  rule  to  show  cause  was  issued.  Upon  the 
answer  and  return  to  the  rule,  petitioners  applied  for  a 
jury  trial  under  §  22  of  the  Clayton  Act;  but  the  District 
Court  denied  the  application  and  proceeded  without  a 
jury.  At  the  conclusion  of  the  hearing,  the  petitioners 
were  adjudged  guilty  and  sentenced  to  pay  fines  in  various 
sums,  and  in  default  of  payment  to  stand  committed  to 
jail  until  such  fines  were  paid.  Thereupon  the  case  was 
taken  to  the  Circuit  Court  of  Appeals  by  writ  of  error; 
and  by  that  court  the  judgments  were  affirmed.  291  Fed. 
940. 

First.  Is  the  provision  of  the  Clayton  Act,  granting  a 
right  of  trial  by  jury,  constitutional?  The  court  below 
held  in  the  negative,  on  the  ground  that  the  power  of  a 
court, to  vindicate  or  enforce  its  decree  in  equity  is  in¬ 
herent;  is  derived  from  the  Constitution  as  a  part  of  its 
judicial  power;  and  that  Congress  is  without  constitu¬ 
tional  authority  to  deprive  the  parties  in  an  equity  court 
of  the  right  of  trial  by  the  chancellor. 
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If  the  statute  now  under  review  encroaches  upon  the 
equity  jurisdiction  intended  by  the  Constitution,  a  grave 
constitutional  question  in  respect  of  its  validity  would 
be  presented;  and  it,  therefore,  becomes  our  duty,  as  this 
Court  has  frequently  said,  to  construe  it  “  if  fairly  possible, 
so  as  to  avoid  not  only  the  conclusion  that  it  is  unconsti¬ 
tutional  but  also  grave  doubts  upon  that  score.”  Panama 
R.  R.  Co.  v.  Johnson,  264  U.  S.  375. 

Shortly  stated,  the  statute  provides  that  wilful  dis¬ 
obedience  of  any  lawful  writ,  process,  order,  rule,  decree 
or  command  of  any  district  court  of  the  United  States  or 
any  court  of  the  District  of  Columbia  by  doing  any  act  or 
thing  forbidden,  if  such  act  or  thing  be  of  such  character 
as  to  constitute  also  a  criminal  offense  under  any  statute 
of  the  United  States  or  law  of  any  State  in  which  the  act 
is  committed,  shall  be  proceeded  against  as  in  the  statute 
provided.  In  all  such  cases  the  “  trial  may  be  by  the 
court,  or,  upon  demand  of  the  accused,  by  a  jury”  and 
“  such  trial  shall  conform,  as  near  as  may  be,  to  the  prac¬ 
tice  in  criminal  cases  prosecuted  by  indictment  or  upon 
information.”  Upon  conviction  the  accused  is  to  be 
punished  “  by  fine  or  imprisonment,  or  both,”  the  fine  to 
be  “  paid  to  the  United  States  or  to  the  complainant  or 
other  party  injured  by  the  act  constituting  the  contempt, 
or  may,  where  more  than  one  is  so  damaged,  be  divided 
or  apportioned  among  them  as  the  court  may  direct.” 

The  provision  for  trial  by  jury  upon  demand,  as  we  shall 
presently  show,  is  mandatory;  and  the  question  to  be 
answered  is  whether  it  infringes  any  power  of  the  courts 
vested  by  the  Constitution  and  unalterable  by  congres¬ 
sional  legislation.  We  first  inquire  whether  the  proceed¬ 
ing  contemplated  by  the  statute  is  for  a  civil  or  &  criminal 
contempt.  If  it  be  the  latter — since  the  proceeding  for 
criminal  contempt,  unlike  that  for  civil  contempt,  is  be¬ 
tween  the  public  and  the  defendant,  is  an  independent 
proceeding  at  law,  and  no  part  of  the  original  cause, 
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Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  S.  418, 
444-446,  451  — we  are  at  once  relieved  of  the  doubt  which 
might  otherwise  arise  in  respect  of  the  authority  of  Con¬ 
gress  to  set  aside  the  settled  rule  that  a  suit  in  equity  is 
to  be  tried  by  the  chancellor  without  a  jury  unless  he 
choose  to  call  one  as  purely  advisory.  We  think  the 
statute,  reasonably  construed,  relates  exclusively  to  crim¬ 
inal  contempts.  The  act  or  thing  charged  must  be  of 
such  character  as  also  to  constitute  a  crime.  Prosecution 
must  be  in  conformity  with  the  practice  in  criminal  cases. 
Upon  conviction  the  accused  is  to  be  punished  by  fine  or 
imprisonment,  or  both.  True,  the  fine  may  be  paid  to  the 
United  States  or  to  the  complainant  or  divided  among 
the  parties  injured  by  the  act,  as  the  court  may  direct; 
but  that  does  not  alter  the  essential  nature  of  the  proceed¬ 
ing  contemplated  by  the  statute.  The  discretion  given 
the  court  in  this  respect  is  incidental  and  subordinate  to 
the  dominating  purpose  of  the  proceeding  which  is  puni¬ 
tive  to  vindicate  the  authority  of  the  court  and  punish 
the  act  of  disobedience  as  a  public  wrong.  See  Re  Mer¬ 
chants’  Stock  Co.,  Petitioner,  223  U.  S.  639,  641;  Matter 
of  Christensen  Engineering  Co.,  194  U.  S.  458,  461;  Mer¬ 
chants’  Stock  &  Grain  Co.  v.  Board  of  Trade,  187  Fed. 
398,  401;  Kreplik  v.  Couch  Patents  Co.,  190  Fed.  565, 
572.  “If  the  contempt  savours  of  criminality,  and  the 
sentence  is  penal,  that  according  to  the  books  appears  to 
be  enough.”  Long  Wellesley’s  Case,  2  Russ.  &  M.  639, 
667. 

But  it  is  contended  that  the  statute  materially  inter¬ 
feres  with  the  inherent  power  of  the  courts  and  is  there¬ 
fore  invalid.  That  the  power  to  punish  for  contempts  is 
inherent  in  all  courts,  has  been  many  times  decided  and 
may  be  regarded  as  settled  law.  It  is  essential  to  the  ad¬ 
ministration  of  justice.  The  courts  of  the  United  States, 
when  called  into  existence  and  vested  with  jurisdiction 
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over  any  subject,  at  once  become  possessed  of  the  power. 
So  far  as  the  inferior  federal  courts  are  concerned,  how¬ 
ever,  it  is  not  beyond  the  authority  of  Congress  {Ex  parte 
Robinson,  19  Wall.  505,  510-511;  Bessette  v.  W.  B.  Con- 
key  Co.,  194  U.  S.  324,  326) ;  but  the  attributes  which  in¬ 
here  in  that  power  and  are  inseparable  from  it  can  neither 
be  abrogated  nor  rendered  practically  inoperative.  That 
it  may  be  regulated  within  limits  not  precisely  defined 
may  not  be  doubted.  The  statute  now  under  review  is  of 
the  latter  character.  It  is  of  narrow  scope,  dealing  with 
the  single  class  where  the  act  or  thing  constituting  the 
contempt  is  also  a  crime  in  the  ordinary  sense.  It  does 
not  interfere  with  the  power  to  deal  summarily  with  con¬ 
tempts  committed  in  the  presence  of  the  court  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice,  and 
is  in  express  terms  carefully  limited  to  the  cases  of  con¬ 
tempt  specifically  defined.  Neither  do  we  think  it  pur¬ 
ports  to  reach  cases  of  failure  or  refusal  to  comply  affirm¬ 
atively  with  a  decree — that  is  to  do  something  which  a 
decree  commands — which  may  be  enforced  by  coercive 
means  or  remedied  by  purely  compensatory  relief.  If 
the  reach  of  the  statute  had  extended  to  the  cases  which 
are  excluded  a  different  and  more  serious  question  would 
arise.  But  the  simple  question  presented  is,  whether  Con¬ 
gress  may  require  a  trial  by  jury  upon  the  demand  of 
the  accused  in  an  independent  proceeding  at  law  for  a 
criminal  contempt  which  is  also  a  crime.  In  criminal 
contempts,  as  in  criminal  cases,  the  presumption  of  inno¬ 
cence  obtains.  Proof  of  guilt  must  be  beyond  reasonable 
doubt  and  the  defendant  may  not  be  compelled  to  be  a 
witness  against  himself,  Gompers  v.  Bucks  Stove  &  Range 
Co.,  supra,  p.  444.  The  fundamental  characteristics  of 
both  are  the  same.  Contempts  of  the  kind  within  the 
terms  of  the  statute  partake  of  the  nature  of  crimes  in 
all  essential  particulars.  “  So  truly  are  they  crimes  that 
it  seems  to  be  proved  that  in  the  early  law  they  were 
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punished  only  by  the  usual  criminal  procedure,  3  Trans¬ 
actions  of  the  Royal  Historical  Society,  N.  S.  p.  147 
(1885),  and  that  at  least  in  England  it  seems  that  they 
still  may  be  and  preferably  are  tried  in  that  way.”  Gom- 
pers  v.  United  States,  233  U.  S.  604,  610-611.  This  is  also 
pointed  out  by  counsel  in  the  case  of  O'Shea  v.  O’Shea 
and  Parnell,  L.  R.  15  Prob.  Div.  59,  61;  and,  in  the  course 
of  one  of  the  opinions  in  that  case,  it  is  said  (p.  64) : 
“  The  offence  of  the  appellant  [criminal  contempt]  is 
certainly  a  criminal  offence.  I  do  not  say  that  it  is  an 
indictable  offence,  but,  whether  indictable  or  not,  it  is 
a  criminal  offence,  and  it  is  an  offence,  and  the  only  offence 
that  I  know  of,  which  is  punishable  at  common  law  by 
summary  process.”  The  proceeding  is  not  between  the 
parties  to  the  original  suit  but  between  the  public  and 
the  defendant.  The  only  substantial  difference  between 
such  a  proceeding  as  we  have  here,  and  a  criminal  prose¬ 
cution  by  indictment  or  information  is  that  in  the  latter 
the  act  complained  of  is  the  violation  of  a  law  and  in  the 
former  the  violation  of  a  decree.  In  the  case  of  the  latter, 
the  accused  has  a  constitutional  right  of  trial  by  jury; 
while  in  the  former  he  has  not.  The  statutory  extension 
of  this  constitutional  right  to  a  class  of  contempts  which 
are  properly  described  as  “  criminal  offences  ”  does  not, 
in  our  opinion,  invade  the  powers  of  the  courts  as  intended 
by  the  Constitution  or  violate  that  instrument  in  any 
other  way. 

Second.  We  come,  then,  to  consider  the  reasons  which, 
assuming  the  validity  of  the  statute,  are  nevertheless 
urged  to  preclude  the  right  to  a  jury  trial.  The  first  con¬ 
tention  is  that  petitioners  were  not  “  employees  ”  within 
the  meaning  of  the  act,  because,  having  gone  out  on  strike, 
the  relationship  of  employer  and  employee  had  come  to  an 
end.  The  dispute  out  of  which  arose  the  unlawful  acts 
alleged  In  the  bill  was  one  between  the  employer  on  the 
one  hand  and  its  employees  on  the  other,  respecting  terms 
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or  conditions  of  employment,  namely,  the  scale  of  wages 
to  be  paid  employees  of  the  class  to  which  defendants  be¬ 
longed.  This  dispute  had  been  submitted  to  the  Rail¬ 
road  Labor  Board,  which,  after  a  hearing,  had  fixed  the 
scale  to  be  paid ;  but  the  defendants  declined  to  abide  by 
the  action  of  the  Board  and  went  out  on  strike,  and  in 
furtherance  thereof  conspired  together  and  committed 
various  unlawful  acts  in  restraint  of  respondent’s  inter¬ 
state  commerce.  The  purpose  of  the  strike  was  to  bring 
about  an  increase  of  wages.  The  case  was  obviously  with¬ 
in  the  provisions  of  §  20,  in  respect  of  injunctions.  The 
court  below  held  that,  while  ordinarily  this  would  be  so,  it 
was  not  so  in  this  instance  because,  (1)  the  employer  was 
a  railroad  company,  bound  to  continue  its  operations  in 
the  public  interest  and  therefore  not  on  an  equal  footing 
with  its  employees,  and  (2)  that,  since  the  scale  of  wages 
had  been  fixed  by  the  Railroad  Labor  Board,  the  strike,  in 
effect,  was  against  the  Board,  a  governmental  instrumen¬ 
tality,  “  to  be  classed  with  the  insurrection  of  the  Boston 
policemen.”  To  say  that  railroad  employees  are  outside 
the  provisions  of  the  statute,  is  not  to  construe  the  statute, 
but  to  engraft  upon  it  an  exception  not  warranted  by  its 
terms.  If  Congress  had  intended  such  an  exception,  it  is 
fair  to  suppose  that  it  would  have  said  so  affirmatively. 
The  words  of  the  act  are  plain  and  in  terms  inclusive  of  all 
classes  of  employment;  and  we  find  nothing  in  them 
which  requires  a  resort  to  judicial  construction.  The  rea¬ 
soning  of  the  court  below  really  does  not  present  a  ques¬ 
tion  of  statutory  construction,  but  rather  an  argument 
justifying  the  supposititious  exception  on  the  ground  of 
necessity  or  of  policy — a  matter  addressed  to  the  legislative 
and  not  the  judicial  authority.  Neither  was  the  strike  one 
against  the  Labor  Board.  It  is  a  strike  notwithstanding 
the  action  of  the  Board,  but  against  the  respondent.  The 
policemen’s  strike  was  against  a  governmental  employer. 
The  Labor  Board  was  not  an  employer  but  an  arbitrator, 
whose  determination,  moreover,  had  only  the  force  of 
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moral  suasion.  Pennsylvania  R.  R.  Co.  v.  Labor  Board, 
261  U.  S.  72,  84.  Moreover,  it  is  to  be  observed  that 
§§21  and  22,  which  deal  with  the  subject  of  contempts,  do 
not  contain  the  limitation  in  respect  of  employment  con¬ 
tained  in  §  20.  Section  21  provides:  “That  any  person 
who  shall  willfully  disobey  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  any  district  court,”  etc-,  “  shall 
be  proceeded  against  for  his  said  contempt  as  hereinafter 
provided.”  Section  22  provides  for  a  trial  by  jury  upon 
demand  of  the  accused  in  all  cases  within  the  purview  of 
the  act.  Whether  the  general  language  of  §  21  should  be 
limited  by  construction  because  it  forms  a  part  of  an  act 
dealing  with  unlawful  restraints  and  monopolies,  or  for 
any  other  reason,  we  need  not  now  stop  to  inquire.  It  is 
enough  to  say  that  in  a  controversy,  such  as  we  have  here, 
at  least,  it  does  not  require  the  existence  of  the  status  of 
employment  at  the  time  the  acts  constituting  the  con¬ 
tempt  are  committed,  in  order  to  bring  into  operation  the 
provision  for  a  trial  by  jury. 

We  take  no  time  to  discuss  the  contention  that  the  acts 
alleged  as  constituting  contempt  do  not  also  constitute 
criminal  offenses.  According  to  the  petition  for  the  rule 
and  affidavits  in  support  of  it  these  consisted  of  abusive 
language,  assembling  in  nurfibers,  picketing  and  other  acts, 
for  the  purpose  of  intimidating  and  preventing  men  de¬ 
sirous  of  securing  employment  with  the  railway  company 
from  entering  such  employment.  Prima  facie,  at  least, 
this  violated  the  statute  of  Wisconsin  where  the  acts  were 
committed,  R.  S.  1921,  §  4466c,1  and  this  is  enough. 

1  “  Section  4466c.  Any  person  who  by  threats,  intimidation,  forc6 
or  coercion  of  any  kind  shall  hinder  or  prevent  any  other  person  from 
engaging  in  or  continuing  in  any  lawful  work  or  employment,  either 
for  himself  or  as  a  wage  worker,  or  who  shall  attempt  to  so  hinder 
or  prevent  shall  be  punished  by  fine  not  exceeding  one  hundred 
dollars  or  by  imprisonment  in  the  county  jail  not  more  than  six 
months^  or  by  both  fine  and  imprisonment  in  the  discretion  of  the 
court.” 
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Neither  is  it  necessary  to  consider  at  length  the  final 
contention  that  the  jury  provision  of  the  statute  is  not 
mandatory  but  permissive.  It  is  mandatory.  The  argu¬ 
ment  to  the  contrary  is  based  on  the  use  of  the  permissive 
word  “  may  ” — “  such  trial  may  be  by  the  court,  or,  upon 
demand  of  the  accused,  by  a  jury.”  Strictly  and  gram¬ 
matically  considered,  the  word  “  may  ”  limits  both 
phrases,  “  by  the  court  ”  and  “  by  a  jury  ” ;  but  to  con¬ 
strue  it  as  contended,  in  practical  effect,  would  be  to  sub¬ 
vert  the  plain  intent  and  good  sense  of  the  statute-  And 
this  is  made  clear  by  the  history  leading  up  to  and  accom¬ 
panying  the  enactment,  as  well  as  the  reports  of  the  com¬ 
mittees  having  the  bill  in  charge.  The  Judiciary  Com¬ 
mittee  of  the  House,  in  reporting  the  bill,  said : 

“The  trial  is  by  the  court  (1)  in  case  no  jury  be  de¬ 
manded  by  the  accused,  (2)  if  the  contempt  be  in  the 
presence  of  the  court  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  or  (3)  if  the  contempt  be 
charged  to  be  in  disobedience  of  any  lawful  writ,  process, 
order,- rule,  decree,  or  command  entered  in  any  suit  or 
action  brought  or  prosecuted  in  the  name  or  on  behalf 
of  the  United  States.  In  other  cases  the  trial  is  to  be  by 
jury.”  House  Report,  No.  613,  62d  Cong.,  2d  sess. 

The  intent  of  Congress  in  adopting  the  provision  was 
to  give  to  the  accused  a  right  of  trial  by  jury,  not  merely 
to  vest  authority  in  the  judge  to  call  a  jury  at  his  discre¬ 
tion.  See  Supervisors  v.  United  States,  4  Wall.  435,  446-7. 

The  Sandefur  case  is  here  on  certificate  requesting  the 
instruction  of  this  Court  upon  the  following  question  of 
law: 

“  Do  those  provisions  of  Section  22  of  the  Clayton  Act 
which  require  a  conviction  upon  a  jury  trial  as  a  condition 
precedent  to  punishment  for  contempt,  upon  demand  for 
jury  in  the  case  specified,  impose  a  valid  restriction  upon 
the  inherent  judicial  power  of  the  United  States  District 
Courts?” 
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The  facts  stated  in  the  certificate  bring  the  case  within 
the  principle  of  what  has  already  been  said,  and  the  ques¬ 
tion  must  be  answered  in  the  affirmative. 

No,  21$  reversed  and  reijianded  to  the  District 
Court  for  further  proceedings  in  conformity  with 
this  opinion. 

No-  232,  answer:  Yes. 


AIR-WAY  ELECTRIC  APPLIANCE  CORPORATION 
v.  DAY,  TREASURER  OF  THE  STATE  OF  OHIO, 
ET  AL. 

DAY,  TREASURER  OF  THE  STATE  OF  OHIO,  ET- 
AL.  v.  AIR-WAY  ELECTRIC  APPLIANCE  COR¬ 
PORATION. 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  OHIO. 

Nos.  31  and  32.  Argued  April  30,  May  1,  1924. — Decided  October  20, 

1924. 

A  manufacturing  corporation,  incorporated  in  Delaware  with  an 
'  authorized  capital  stock  of  a  designated  number  of  non-par  value 
shares,  of  which  only  about  one-eighth  were  issued,  had  all  its 
property  in  Ohio,  where  it  was  duly  authorized  to  do  business, 
and  transacted  during  a  tax  year  a  business  of  which  28%  was 
confined  to  Ohio  and  the  remainder  was  interstate.  Under  an  Act 
of  May  17,  1921  (§  8728-11  Gen.  Code  Ohio)  which  prescribes 
an  annual  fee  payable  by  each  foreign  corporation  having  common 
stock  without  par  value,  for  the  privilege  of  exercising  its  franchise 
in  the  State,  of  “five  cents  per  share  upon  the  proportion  of  the 
number  of  shares  of  authorized  common  stock,  represented  by 
property  owned  and  used  and  business  transacted  in  this  State 
.  .  .  ,”  the  taxing  authorities  assessed  a  tax  by  applying  this 
prescribed  rate  to  the  entire  number  of  shares  authorized.  The 
court  below  reduced  this  by  taking  such  proportion  of  the  total 
number  of  shares  authorized,  as  the  value  of  the  property  plus 
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the  local  business  was  of  that'  value  plus  all  the  business,  and  by 
applying  the  rate  to  the  result.  Held: 

(1)  That  the  tax,  computed  either  way,  and  the  act,  violate  the 
commerce  clause,  since  all  the  corporation’s  business,  intrastate 
and  interstate,  and  all  its  property,  were  represented  by  the  shares 
of  stock  outstanding;  and  the  application  of  the  rate  to  all  the 
shares  authorized,  or  to  a  number  greater  than  the  total  out¬ 
standing,  necessarily  amounted  to  a  tax  and  direct  burden  upon 
all  the  property  and  business,  including  the  interstate  commerce. 
P.  82. 

(2)  The  fee  imposed,  in  either  case,  was  arbitrary,  since  the  number 
of  non-par  shares  which  the  corporation  might  issue  under  the 
law  of  Delaware  was  not  an  indication  of  the  amount  of  its 
capital,  and  the  number  not  subscribed  or  issued  had  no  relation 
to  the  value  of  the  privilege  of  doing  business  in  Ohio.  P.  83. 

(3)  The  act,  in  its  practical  operation,  does  not  require  like  fees 
for  equal  privileges  held  by  foreign  corporations  in  Ohio  under 
the  same  circumstances.  P.  84. 

(4)  A  classification  of  foreign  corporations  for  the  purpose  of 
determining  the  amounts  of  such  annual  franchise  fees  should  be 
based  upon  something  having  relation  to  the  purpose  for  which 
it  was  made.  P.  85. 

(5)  The  Ohio  act,  having  no  tendency  to  produce  equality,  and 
being  of  such  character,  that  there  is  no  reasonable  presumption 
that  substantial  equality  will  result  from  its  operation,  violates 
the  equal  protection  clause  of  the  Fourteenth  Amendment.  Id. 

279  Fed.  878,  reversed. 

Appeal  and  cross  appeal  from  a  decree  of  the  District 
Court,  enjoining  the  Treasurer  and  other  officials  of  Ohio 
from  collecting  more  than  a  stated  portion  of  a  franchise 
fee  from  the  above  named  corporation,  but  declining  to 
hold  the  tax  void  in  toto,  as  the  corporation  claimed  it 
to  be,  in  this  suit  to  enjoin  its  collection. 

Mr.  Newton  A.  Tracy,  with  whom  Mr.  Thomas  H. 
Tracy  and  Mr.  George  D.  Welles  were  on  the  briefs,  for 
Air-Way  Electric  Appliance  Corporation. 

Under  the  Ohio  constitution,  “  a  tax  on  privileges  and 
franchises  can  not  exceed  the  reasonable  value  of  the 
privilege  or  franchise  originally  conferred,  or  its  continued 
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annual  value  thereafter.  The  determination  of  such 
values  rests  largely  in  the  general  assembly,  but  finally  in 
the  courts.”  Southern  Gum  Co.  v.  Laylin,  66  Oh.  St.  578. 

The  privilege  which  appellant  corporation  has  enjoyed 
for  one  year  in  Ohio  was  to  use  and  own  property  of  the 
value  of  $458,278  upon  which  it  must  pay  the  usual  prop¬ 
erty  taxes,  .and  to  do  business  in  the  State  to  the  extent 
of  $70,802.30.  The  lower  court  fixed  the  fee  chargeable 
for  the  year  1921  at  $14,926.00.  Such  a  fee,  when  con¬ 
sidering  the  privileges  conferred,  is  far  above  the  con¬ 
tinuing  value  thereof  and  is  unreasonable  and  in  fact 
confiscatory. 

The  basis  upon  which  the  tax  is  computed  bears  no 
relation  to  the  value  of  the  privilege  conferred.  First,  it 
takes  the  proportion  of  the  number  of  shares  of  authorized 
stock  represented  by  property  owned  and  used  and  busi¬ 
ness  done  within  the  State,  and,  second,  it  multiplies  that 
number  by  an  arbitrary  figure  of  five  cents. 

An  initial  fee  based  upon  the  authorized  stock  is  usual, 
both  when  a  new  domestic  corporation  is  formed  and 
when  a  foreign  corporation  becomes  domesticated.  Be¬ 
yond  that,  any  fee  for  the  privilege  of  carrying  on  busi¬ 
ness  based  upon  authorized  stock,  unless  it  is  reasonably 
limited  in  its  maximum  amount,  is  an  anomaly,  and  un¬ 
justifiable. 

Unissued  stock,  however,  represents  nothing  and  can 
have  no  relation  to  property  owned  or  business  transacted. 
Hence  a  fee  computed  on  such  a  basis  is  unreasonable  and 
unjust. 

Various  methods  of  computation  have  been  used  by 
different  States.  New  York,  for  example  takes  the  pro¬ 
portion  which  the  corporation’s  actual .  capital  employed 
within  the  State  bears  to  its  entire  capital.  Other  States 
take  the  proportion  of  the  subscribed  or  issued  capital 
stock  represented  by  property  owned  within  the  State; 
while  another  method  used  is  to  measure  the  fee  by  the 
business  transacted  within  the  State.  It  will  be  noticed 
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that  in  each  of  these  methods  the  basis  taken  is  indicative 
of  the  value  of  the  privilege  conferred.  This  is  accom¬ 
plished  directly  under  a  plan  where  the  actual  capital 
employed  within  the  State  is  taken,  and  indirectly  where 
the  issued  stock  represented  by  the  capital  employed 
within  the  State  is  used. 

When  a  basis  of  taxation  is  taken  which  does  not  reflect 
the  value  of  the  privilege  sought  to  be  taxed,  there  is  a 
want  of  due  process  of  law  and  a  denial  of  the  equal  pro¬ 
tection  of  the  law.  Looney  v.  Crane  Co.,  245  U.  S.  178; 
International  Paper  Co.  v.  Massachusetts,  246  U.  S.  135. 

The  charge  of  five  cents  a  share  upon  each  share  of 
authorized  stock  is  also  arbitrary  and  unjust  as  there  is  no 
logical  connection  between  that  charge  and  the  value  of 
that  proportion  of  the  privilege  represented  by  that  share. 
If  the  legislature  can  fix  an  arbitrary  fee  of  five  cents  per 
share  without  any  justification  therefor,  what  is  to  keep 
them  from  making  the  charge  five  dollars  per  share? 

A  corporation’s  capital  stock  can  be  properly  used  as 
a  medium  for  determining  a  tax  based  on  its  business 
transacted  and  property  used  within  the  State,  only  when 
it  fairly  reflects  the  value  of  the  franchise  granted.  The 
par  value  of  the  issued  stock  does  this  to  a  certain  extent, 
since  money  or  property  has  been  received  by  the  cor¬ 
poration  for  the  stock,  but  the  number  of  shares  into  which 
the  authorized  issued  and  unissued  fetock  is  divided  has 
no  relation  whatever  to  the  value  of  the  property  of  the 
corporation  or  the  business  transacted  by  it.  Farrington 
v.  Mensching,  187  N.  Y.  8;  People  v.  'Walsh,  195  N.  Y.  S. 
184. 

There-  is  an  arbitrary  discrimination  between  domesti¬ 
cated  foreign  corporations  having  par  value  stock  and 
those  having  non-par  value  stock,  amounting  to  a  denial 
of  the  equal  protection  of  the  law. 

.  There  is  an  arbitrary  discrimination  between  various 
domesticated  foreign  corporations  having  non-par  stock 
amounting  to  a  denial  of  the  equal  protection  of  the  law. 
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That  the  legislative  power  to  classify  for  the  purpose 
of  taxation  is  limited  by  tb  requirement  that  the  basis 
of  the  classification  must  bear  a  reasonable  relation  to  the 
purposes  for  which  the  classification  is  made  has  been  re¬ 
peatedly  held  by  this  Court.  Southern  Ry,  Co.  v.  Greene, 
216  U.  S.  400;  Atlantic  Coast  Line  R.  R.  Co.  v.  Daughton, 
262  U.  S.  413,  and  many  other  cases. 

It  is  also  well  settled  that  when  a  state  law  estab¬ 
lishes  a  class  and  Jays  down  a  rule  for  taxing  its  members, 
the  application  of  the  rule  must  be  such  as  will  result  in 
substantial  equality  as  between  the  members  of  the  class. 
Gast  Realty  Co.  v,  Schneider  Granite  Co.,  240  U.  S.  55; 
Farrington  v.  Mensching,  187  N.  Y.  8;  Staples  v.  Kirby 
Petroleum  Co.,  250  S.  W.  293. 

The  actual  determination  of  the  value  of  the  stock  by 
the  State  Securities  Commission  in  effect  fixes  the  par 
value  of  the  stock,  that  is  the  price  at  which  it  must  be 
sold,  and  it  therefore  represents  the  money  or  property 
with  which. the  corporation  began  to  do  business^  in  the 
same  manner  as  stock  having  par  value  This  is  easily 
ascertained  and  can  be  conveniently  applied.  The  argu¬ 
ment  of  necessity,  therefore,  if  it  ever  could  justify  an 
arbitrary  classification,  does  not  exist  in  this  case. 

When  one  department  of  a  State  has  fixed  the  value 
of  non-par  stock  at  -a  set  price,  any  law  which  taxes  the 
privilege  of  doing  business  within  its  confines  computed 
on  its  stock  on  a  basjs  far  in  excess  of  the  value  thereto¬ 
fore  fixed,  amounts  to  the  taking  of  property  without  due 
processed  law. 

The  computation  of  the  annual  fee  charged  foreign 
corporations  on  the  basis  of  their  authorized  stock  while 
domestic  corporations  are  charged  on  the  basis  of  then- 
subscribed  or  issued  stock  results  in  a  flagrant  discrimina¬ 
tion  in  favor  of  domestic  corporations.  Southern  Ry. 
Co.  v.  Greene,  216  U.  S.  400;  Western  Union  Telegraph 
Co,  v.  Kansas,  216  U.  S.  1.  Kansas  City,  etc.  R.  R.  Co.  v. 
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Stiles,  242  U.  S.  Ill;  Cheney  Brothers  Co.  v.  Massachu¬ 
setts,  246  U.  S.  147,  distinguished. 

That  cases  involving  corporation  taxes  must  be  deter¬ 
mined  upon  their  own  peculiar  facts  has  been  repeatedly 
held.  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68; 
Kansas  City  Ry.  Co.  v.  Kansas,  240  U.  S.  227;  Kansas 
City  etc.  R.  R.  Co.  v.  Stiles,  242  U.  S.  111. 

Section  8728-11,  as  amended,  is  unconstitutional  as 
being  retroactive,  or  action  of  appellees  illegal  as  they 
give  the  same  a  retroactive  effect.  Ohio  Const.,  §  28, 
Art.  2. 

Mr.  William  J.  Meyer,  with  whom  Mr.  Charles  C. 
Crabbe,  Attorney  General  of  the  State  of  Ohio,  was  on 
the  brief,  for  Day,  Treasurer,  et  al. 

“  Business  transacted  ”  in  Ohio  by  a  foreign  corpora¬ 
tion  doing  all  its  manufacturing  in  Ohio  and  selling  its 
products  both  in  and  outside  of  Ohio,  includes,  within 
the  contemplation  of  §§  5499  to  5503,  General  Code,  the 
entire  manufacturing  cost  of  such  products. 

The  construction  of  §  §  5499  et  seq.,  which  we  here  con¬ 
tend  for,  was  not  presented  to  the  District  Court.  There 
is  no  finding  of  facts  by  that  court,  nor  is  there  any  evi¬ 
dence,  showing  manufacturing  costs.  Nevertheless,  we 
take  it  that  if.  this  Court  finds  that  the  decree  below 
proceeded  from  an  erroneous  view  of  the  law,  there  may 
be  a  reversal  with  instructions  to  the  District  Court  to 
make  correction  in  the  amount  of  the  tax.  Murdock  v. 
Ward,  178  IT.  S.  139;  Little  Miami  etc.  R.  R.  Co.  v. 
United  States,  108  U.  S.  277;  Barnes  v.  Williams,  11 
Wheat.  415. 

The  exceedingly  small  element  of  interstate  commerce 
in  a  case  like  the  present,  was  pointed  out  in  Hump  Hair¬ 
pin  Mfg.  Co.  v.  Emmerson,  258  U.  S.  290. 

But  we  have  been  unable  to  discover  anything  in  that 
case  or  in  the  formula  of  the  tax  commission  referred  to 
by  the  District  Court  which  excludes  from  the  term 
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u  business  transacted  in  Ohio  ”  the  cost  of  manufacturing 
in  Ohio  of  goods  which  might  ultimately  be  sold  in  inter¬ 
state  commerce.  The  formula  of  the  tax  commission  is  a 
verbatim  quotation  ivom. State  v.  Coal  Co.,  17  Oh.  N.  P. 
Rep.  (N.  S.)  p.  60. 

We  submit  then  that  the  District  Court  was  not  war¬ 
ranted  in  treating  plaintiff’s  sales,  $179,792.28,  outside 
of  Ohio  as  “  business  transacted  ”  outside  of  Ohio,  but 
that  from  such  amount  there  should  be  deducted  the  cost 
of  manufacturing. 

This  construction  of  the  statute,  we  submit,  will  not 
yield  an  unconstitutional  result  as  burdening  interstate 
commerce.  American  Mfg.  Co.  v.  St.  Louis,  250  U.  S. 
459 ;  Minnesota  Rate  Cases,  230  U.  S.  352 ;  Bacon  v. 
Illinois,  227  WS.  504;  Coe  v.  Errol,  116  U.  S.  517. 

And  again,  the  construction  is  consistent  with  the  prin¬ 
ciple  that  goods  do  not  enter  the  field .  of  interstate  com¬ 
merce  until  they  begin  to  be  transported  to  another  State 
from  the  State  in  which  they  were  manufactured. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

Plaintiff,  Air- Way  Electric  Appliance  Corporation, 
brought  this  suit  against  the  above  named  treasurer  and 
other  state  officers  to  restrain  the  collection  of  a  franchise 
fee  charged  against  it  as  a  foreign  corporation  for  the 
privilege  of  exercising  its  franchises  in  Ohio  during  the 
year  commencing  July  1,  1921,  on  the  grounds,  among 
others,  that  the  legislation  of  Ohio,  under  which  the  fee 
was  imposed,  is  invalid  under  the  commerce  clause  of  the 
Constitution,  and  is  repugnant  to  the  Fourteenth  Amend¬ 
ment. 

Plaintiff  was  incorporated  in  1920  under  the  laws  of 
Delaware.  Under  its  certificate  of  incorporation  and  the 
laws  of  that  State,  jts  authorized  capital  stock  is  400,000 
shares  without  par  value,  of  which  200,000  shares  are 
common  stock  and  200,000  founders’  stock.  The  only 
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difference  between  the  two  classes  is  that  holders  of  the 
*  former  are  entitled  to  one  vote  per  share  and  of  the  latter 
to  five  votes  per  share.  Shortly  after  its  incorporation,  it 
obtained  from  the  Secretary  of  State  in  conformity  with 
the  laws  of  Ohio  a  certificate  of  admission  to  do  business 
in  that  State,  and  also  paid  the  initial  fee  for  the  privilege 
of  there  exercising  its  franchise.  §§  178,  179,  180,  183, 
184,  General  Code  of  Ohio.  It  complied  with  the  laws  of 
Ohio  regulating  the  sale  of  stock  in  that  State  and  received 
a  certificate  from  the  Commissioner  of  Securities  author¬ 
izing  sale  at  $7  per  share.  §§  6373  (l)-6373  (24),  Gen¬ 
eral  Code  of  Ohio.  It  acquired  two  large  manufacturing 
plants  at  Toledo,  including  grounds,  buildings,  tools,  ma¬ 
chinery,  etc.  August  1,  1920,  it  commenced  business, — 
the  manufacture  of  electrical  household  appliances  and 
their  sale  in  Ohio  and  elsewhere.  In  July,  1921,  as  re¬ 
quired  by  law,  it  filed  with  the  tax  commission  a  report 
covering  the  year  ended  July  1,  1921.  There  had  been 
issued  and  were  then  outstanding  only  50,485  shares  of 
stock,  of  which  10,010  shares  were  common  and  40,475 
were  founders’  stock.  All  of  its  property  was  located  in 
Ohio;  its  value  was  $458,278.56.  The  amount  of  business 
transacted  in  the  preceding  year  was  $250,594.58.  The 
complaint  alleged  and  the  answer  admitted  that  the  value 
of  the  stock  was  $7  per  share. 

Section  5503  (enacted  May  31, 1911)  imposes  an  annual 
fee  required  of  foreign  corporations  having  capital  stock 
with  par  value  as  follows:  “On  or  before  October  fif¬ 
teenth,  the  auditor  of  state  shall  charge  for  collection,  as 
herein  provided,  annually,  from  such  company,  in  addh 
tion  to  the  initial  fees  otherwise  provided  for  by  law,  for 
the  privilege  of  exercising  its  franchises  in  this  state,  a 
fee  of  three-twentieths  of  one  per  cent,  upon  the  propor¬ 
tion  of  the  authorized  capital  stock  of  the  corporation 
represented  by  the  property  owned  and  used  and  business 
transacted  in  this  state  ...” 
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An  Act  of  May  17,  1921  (§  8728-11,  General  Code  of 
Ohio)  provides:  “ .  .  .  The  amount  of  fees  payable  by 
a  foreign  corporation  having  common  stock  without  par 
value  .  .  .  under  section  5503  shall  be  three-twen¬ 
tieths  of  one  per  cent,  upon  the  proportion  of  the  au¬ 
thorized  preferred  stock  represented  by  property  owned 
and  used  and  business  transacted  in  this  state  and  five 
cents  per  share  upon  the  proportion  of  the  number  of 
shares  of  authorized  common  stock,  represented  by 
property  owned  and  used  and  business  transacted  in  this 
state  ...” 

Under  the  section  last  quoted,  an  annual  fee  of  $20,000 
was  assessed  and  payment  on  or  before  December  1,  1921, 
was  demanded,  and  notice  was  given  that,  if  not  made  on 
or  before  that  day,  a  penalty  of  15  per  cent,  would  be 
added.  Under  the  laws  of  the  State,  all  fees,  taxes  and 
penalties  constitute  liens  on  the  corporation’s  property;  a 
fine  for  each  day’s  delinquency  may  be  imposed;  and  in 
case  of  failure  to  pay,  its  authority  to  do  business  is  liable 
to  cancelation,  and  injunction  and  ouster  are  authorized; 
§§  5506,  5507,  5509,  5512,  5513. 

Plaintiff’s  report  to  the  tax  commission  stated  that  the 
amount  of  business  transacted  in  Ohio  in  the  year  ended 
July  1,  1920,  was  $250,594.58,  whereas  that  figure  repre¬ 
sented  its  total  sales,  of  which  only  $70,802.30,  or  about 
28  per  cent,  was  intrastate,  and  the  balance  $179,792.28, 
or  about  72  per  cent,  was  interstate.  The  state  officers, 
assuming  that  all  plaintiff’s  property  and.  business  was 
located  and  transacted  in  Ohio,  made  no  apportionment 
between  local  and  interstate  business  and  fixed  the  annual 
franchise  fee  at  five  cents  per  share  on  its  total  authorized 
stock. 

Plaintiff  invoked  equity  jurisdiction  on  the  ground  that 
it  was  threatened  with  irreparable  injury  through  the  en¬ 
forcement  of  the  coercive  provisions  of  the  statutes  above 
referred  to.  Ohio  Tax  Cases,  232  U.  8.  576,  587.  A  mo- 
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tion  for  a  temporary  injunction  was  heard  by  a  court  of 
three  judges.  §  266,  Judicial  Code.  It  was  held  (279 
Fed.  878)  that  the  plaintiffs  objections  to  the  act  and  the 
tax  were  not  valid;  but  the  bill  was  retained  to  await  the 
result  of  an  application  by  the  plaintiff  to  the  tax  com¬ 
mission  for  n  rehearing  and  correction  of  the  amount  of 
the  tax.  Plaintiff  made  such  an  application,  setting  forth 
the  above  mentioned  amount  of  intrastate  and  interstate 
sales  respectively.  The  commission  held  that,  as  more 
than  60  days  had  elapsed  after  the  certification  of  the 
amount  of  the  tax  by  the  state  auditor,  it  had  no  juris¬ 
diction  to  entertain  such  an  application.  At  a  later  hear¬ 
ing,  the  court  held  that  the  commission  was  authorized  to 
grant  plaintiff  a  rehearing  and  make  correction  if  it 
found  the  tax  or  any  part  of  it' to  be  erroneous;  that  it 
was  not  the  intent  of  the  state  laws  to  include  interstate 
commerce  as  a  basis  for  the  levy,  and  that  plaintiff  may 
not  be  taxed  on  its  interstate  business  and  on  the  portion 
of  its  authorized  stock  represented  by  property  owned 
and  used  and  business  transacted  in  other  States;  that 
the  $20,000  charge  included  a  substantial  sum  levied 
directly  on  the  stock  representing  interstate  business  and 
that  the  tax  should  have  been  $14,926— five  cents  per 
share  on  298,520  shares.  These  figures  were  arrived  at 
by  taking  such  proportion  of  400,000,  the  total  number 
of  shares  authorized,  as  the  actual  value  of  plaintiff’s 
property  in  Ohio  plus  its  local  business  in  that  State  is 
to  such  actual  value  plus  all  its  business,  and  by  applying 
thereto  five  cents  per  share.1  By  the  decree  defendants 

1  The  formula  employed  by  the  court  is  the  same  as  the  announced 
rule  of  the  tax  commission  for  the  ascertainment  of  the  correct 
amount  of  the  tax  to  be  paid  by  foreign  corporations,  and  is  taken 
from  the  case  of  State  v.  Coal  Co.,  17  Ohio  Nisi  Prius  Reports  (New 
Series)  60.  It  was  applied  as  follows: 

$458,278.56+  $70,802,30  x  400,000=298,520 
$458,278.56  +  $250,594.58 

298,520  x  $0.05=$  14,926 .00. 
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are  enjoined  from  collecting  any  part  of  the  tax  in  excess 
of  $14,926.  The  plaintiff  appealed,  and  attacks  the  act  on 
the  grounds  above  stated.  Defendants  appealed  and  con¬ 
tend  that  the  lower  court  erred  in  finding  that  298,520 
shares  of  the  authorized  capital  stock  of  plaintiff  repre¬ 
sented  the  property  owned  and  used  and  business  trans¬ 
acted  by  it  in  Ohio,  and  in  enjoining  the  collection  of  a 
tax  in  excess  of  $14,926. 

In  cases  involving  the  validity  of  the  laws  of  a  State 
imposing  license  fees  or  excise  taxes  qn  corporations  or¬ 
ganized  in  another  State,  this  Court  has  decided: 

“  1.  The  power  of  a  State  to  regulate  the  transaction 
of  a  local  business  within  its  borders  by  a  foreign  corpora¬ 
tion, — meaning  a  corporation  of  a  sister  State, — is  not  un¬ 
restricted  or  absolute,  but  must  be  exerted  in  subordina¬ 
tion  to  the  limitations  which  the  Constitution  places  on 
state  action. 

“  2.  Under  the  commerce  clause  exclusive  power  to  reg¬ 
ulate  interstate  commerce  rests  in  Congress,  and  a  state 
statute  which  either  directly  or  by  its  necessary  opera¬ 
tion  burdens  such  commerce  is  invalid;  regardless  of  the 
purpose  with  which  it  was  enacted. 

“3.  Consistently  with  the  due  process  clause,  a  State 
cannot  tax  property  belonging  to  a  foreign  corporation 
and  neither  located  nor  used  within  the  confines  of  the 
State. 

“  4.  That  ,  a  foreign  corporation  is  partly,  or  even 
chiefly,  engaged  in  interstate  commerce  does  not  prevent 
a  State  in  which  it  has  property  and  is  doing  a  local. busi¬ 
ness  from  .taxing  that  property  and  imposing  a  license 
fee  or  excise  in  respect  of  that  business,  but  the  State  can¬ 
not  require  the  corporation  as  a  condition  of  the  right  to 
do  a  local  business  therein  to  submit  to  a  tax  on  its  inter¬ 
state  business  or  on  its  property  outside  the  State. 

“  5.  A  license  fee  or  excise  of  a  given  per  cent,  of  the 
entire  authorized  capital  of  a  foreign  corporation  doing 
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both  a  local  and  interstate  business  in  several  States, 
although  declared  by  the  State  imposing  it  to  be  merely 
a  charge  for  the  privilege  of  conducting  a  local  business 
therein,  is  essentially  and  for  every  practical  purpose  a 
tax  on  the  entire  business  of  the  corporation,  including 
that  which  is  interstate,  and  on  its  entire  property,  in¬ 
cluding  that  in  other  States ;  and  this  because  the  capital 
stock  of  the  corporation  represents  all  its  business  of 
every  class  and  all  its  property  wherever  located. 

“  6.  When  tested,  as  it  must  be,  by  its  substance — its 
essential  and  practical  operation — rather  than  its  form  or 
local  characterization,  such  a  license  fee  or  excise  is  un¬ 
constitutional  and  void  as  illegally  burdening  interstate 
commerce  and  also  as  wanting  in  due  process  because  lay¬ 
ing  a  tax  on  property  beyond  the  jurisdiction  of  the 
State.”  International  Paper  Co.  v.  Massachusetts,  246 
U.  S.  135,  141. 

All  plaintiff’s  business,  intrastate  and  interstate,  and 
all  its  property  wherever  located  were  represented  by  the 
50,485  shares  of  stock  outstanding.  The  annual  fee  de¬ 
manded  by  the  state  officers  is  five  cents  per  share  on 
400,000  shares,  and  that  fixed  by  the  lower  court  is  based 
on  298,520  shares.  The  inevitable  effect  of  the  act  is 
to  tax  and  directly  burden  interstate  commerce  of  foreign 
corporations  permitted  to  do  business  in  Ohio,  and  en¬ 
gaged  in  interstate  commerce,  wherever  the  number  of 
shares  authorized,  subject  to  the  charge  of  five  cents  each, 
exceeds  the  number  of  outstanding  shares  attributable  to 
or  represented  by  the  corporation’s  property  and  business 
in  that  State.  In  this  case,  the  fee  fixed  by  the  commis¬ 
sion  was  based  on  nearly  eight  times  the  number  of  out¬ 
standing  shares  and  that  determined  by  the  court  on 
nearly  six  times  that  number.  As  some  of  the  outstanding 
shares  are  represented  by  plaintiff’s  interstate  business, 
the  application  of  the  rate  to  all  the  shares,  or  to  a  number 
greater  than  the  total  outstanding,  necessarily  amounts  to 
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a  tax  and  direct  burden  upon  all  the  property  and  busi¬ 
ness  including  the  interstate  commerce  of  the  plaintiff. 
International  Paper  Co.  v.  Massachusetts,  supra,  142. 
We  hold  that  the  act  violates  the  commerce  clause. 

The  fee  determined  by  the  lower  court,  as  well  as  that 
fixed  by  the  state  officers,  is  arbitrary.  Without  holding 
that  such  a  charge  must  be  measured  by  the  value  of  the 
privilege  for  which  it  is  imposed,  it  may  be  said  that  some 
relation  to  such  value  is  a  reasonable  requirement;  In¬ 
deed,  under  the  constitution  and  laws  of  Ohio,  a  tax  on 
privileges  and  franchises  cannot  exceed  the  reasonable 
value  of  the  privilege  or  franchise  originally  conferred  or 
its  continued  annual  value  thereafter.  Southern  Gum 
Co.  v.  Laylin,  66  Oh.  St.  578.  That  value  depends  on  the 
“  property  owned  and  used  and  business  transacted  ” .  in 
Ohio.  §  8728-11.  Plaintiff’s  authority  to  issue  stock  or 
the  number  of  shares  it  may  have  outstanding  at  any  time 
does  not  depend  upon  the  laws  of  Ohio.  Under  the  laws 
of  Delaware  where  the  corporation  was  organized,  these 
matters  are  left  to  the  discretion  of  the  persons  con¬ 
trolling  the  corporation.  Laws  of  Delaware  1917,  c.  113, 
§  3;  Revised  Code,  c.  65,  1918a,  §  4a.  The  number  of 
non-par  value  shares  of  the  corporation  is  not  an  indi¬ 
cation  of,  and  does  not  purport  to  be  a  representation 
as  to,  the  amount  of  its  capital.  Each  outstanding 
share  represents  merely  an  aliquot  part  of  its  assets. 
The  number  of  shares  not  subscribed  or  issued  has  no 
relation  to  the  privilege  held  by  plaintiff  in  Ohio,  and 
it  is  not  a  reasonable  measure  of  such  a  fee.  Such 
shares  may  never  be  subscribed  or  issued,  or  additional 
shares  may  be  issued  to  acquire  property  or  do 'business 
in  other  States  or  to  carry  on  interstate  commerce. 
Plainly  the  fee,  to  the  extent  that  it  is  based  on  a  number 
of  shares  in  excess  of  those  outstanding,  has  no  relation 
to  what  was  paid  in  for  the  stock  or  to  its  value  or  to  the 
amount  of  plaintiff’s  capital,  its  property  or  its  business, 
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intrastate  in  Ohio  or  interstate.  The  act  in  its  practical 
operation  does  not  require  like  fees  for  equal  privileges 
held  by  foreign  corporations  in  Ohio  under  the  same  cir¬ 
cumstances.  Unless,  under  the  laws  of  the  States  where 
organized  they  chance  to  be  authorized  to  issue  the  same 
number  of  non-par  vahie  shares,  the  annual  franchise  fees 
imposed  on  foreign  corporations  having  the  same  amount 
of  property  and  business,  and  exercising  the  same  privi¬ 
leges  in  Ohio  will  not  be  the  same;  and  the  charge  imposed 
on  one  may  be  many  times  that  made  against  another. 
If  plaintiff’s  authorized  shares  were  of  the  par  value  of 
$100  each,  the  amount  of  capital  stock  for  apportionment 
between  its  property  and  business  in  Ohio  and  its  inter¬ 
state  business  to  arrive  at  the  franchise  fee  would  be 
$40,000,000;  and,  adopting  the  basis  of  apportionment 
determined  by  the  lower  court  which  attributed  about  75. 
per  cent,  of  the  shares  to  the  property  and  business  in 
Ohio,  the  amount  of  the  fee  would  be  $44,778;  and  with 
par  value  of  $7  each, — the  amount  for  which  the  Commis¬ 
sioner  of  Securities  authorized  plaintiff  to  sell  its  shares  in 
Ohio,  and  their  admitted  value, — the  amount  for  such 
apportionment  would  be  $2,800,000,  and  the  fee  would 
be  $3,134.46.2  These  figures  are  to  be  contrasted  with 
$14,926,  fixed  by  the  lower  court.  Again,  compare  two 
corporations  organized  in  a  sister  State  having  the  same 
number  of  authorized  non-par  value  shares,  one  having 
property  and  business  of  little  value,  all  in  Ohio,  and  the 
other  having  much  mote  property  and  business  in  that 
State,  and  also  much  property  and  business  in  other 
States.  The  act  would  require  the  former  to  pay  five 

*  If  par  value  were  $100 : 

298,520  x  $100=$29,852,000 

$29,852,000x3/20  of  1% =$44, 778  amount  of  tax. 

If  par  value  were  $7 : 

298,520  x$7=$2, 089, 640 

$2,089,640x3/20  of  1%=$3, 134.46  amount  of  tax. 
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cents  per  share  on  all  its  shares,  but  would  require  the 
latter  to  pay  a  fee  based  only  on  the  proportion  of  its 
shares  representing  its  property  owned  and  used  and 
business  transacted  in  Ohio. 

It  is  clear  that  the  mere  number  of  authorized  non-par 
value  shares  is  not  a  reasonable  basis  for  the  classification 
of  foreign  corporations  for  the  purpose  of  determining 
the  amount  of  such  annual  fees.  £5uch  a  classification  is 
not  based  on  anything  having  relation  to  the  purpose  for 
which  it  is  made.  Southern  Ry.  Co.  v.  Greene,  216  U.  S. 
400,  417 ;  Royster  Guano  Co.  v.  Virginia,  253  U.  S.  412, 
415.  The  act, has  no  tendency  to  produce  equality;  and 
it  is  of  such  a  character  that  there  is  no  reasonable  pre¬ 
sumption-  that  substantial  equality  will  result  from  its 
application.  Martin  v.  District  of  Columbia,  205  U.  S. 
135,  139;  Gast  Realty  Co.  v.  Schneider  Granite  Co.,  240 
U.  S.  55,  58;  Kansas  City  Southern  Ry.  Co:  v.  Road  Im¬ 
provement  District,  256  U.  S.  658,  660.  The  act  violates 
the  equal  protection  clause  of  the  Fourteenth  Amend¬ 
ment. 

Plaintiff's  motion  for  a  temporary  injunction  should 
have  been  granted. 

.  Decree  reversed . 


TWIN  FALLS  SALMON  RIVER  LAND  &  WATER 
COMPANY  ET  AL.  v.  CALDWELL  ET  AL. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No,  8.  Argued  March  3,  1924. — Decided  October  27,  1924. 

1.  Where  the  existence  and  merits  of  a  controversy  brought  into  an 
equity  cause  by  a  supplementary  petition  and  decided  by  the  Dis¬ 
trict  Court  were  adequately  revealed  by  the  record  taken  to  the 
Circuit  Court  of  Appeals,  though  the  supplementary  petition  itself 
was  omitted,  but  the  court,  misled  by  this  omission,  reversed  the 
decree  upon  the  ground  that  the  matter,  for  lack  of  a  pleading, 
was  not  before  the  District  Court,  it  was  not  necessary,  when  the 
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mistake  was  called  to  it;  attention  by  a  petition  for  a  rehearing 
accompanied  by  a  transcript  embodying  the  omitted  pleading, 
that  it  should  grant  a  rehearing  before  recalling  its  first  decision 
and  deciding  the  appeal  on  the  merits,  the  term  not  having 
elapsed  and  a  full  hearing  having  been  had  at  the  beginning. 
P.  89. 

2.  The  laws  of  Idaho  concerning  irrigation  projects  under  the  Act 
of  Congress  known  as  the  Carey  Act  (c.  301,  §  4,  28  Stat.  422,) 
provide  that  assessments  for  maintenance  and  operation,  where 
the  operating  company  has  not  come  under  the  control  of  the 
settlers,  shall  receive  the  approval  of  the  State  Land  Board 
before  payment  is  exacted  from  the  settlers,  making  it  a  condition 
to  such  approval  that  the  Board  be  satisfied  that  the  proposed 
expenditures  for  which  the  assessment  is  made  are  necessary  for 

.  the  maintenance  and  operation  of  the  irrigation  works  and  are 
proper  charges  against  the  settlers.  Held,  that  an  act  of  the 
Board,  purporting  to  approve  an  assessment  tentatively  as  for 
maintenance,  leaving  for  future  determination  the  question 
whether  the  work  in  view  was  indeed  for  maintenance,  or  con¬ 
struction  work  for  which  settlers  could  not  be  assessed,  and  pro¬ 
viding  that,  in  the  latter  event,  the  Board  would  require  that 
amounts  collected  be  Credited  on  settlers’  contracts  for  water 
rights  or  be  repaid  them  in  cash  by  the  company — was  in  effect 
no  approval,  and  that  settlers  were  entitled  to  repayments  of 
amounts  collected  under  it  by  the  company.  P.  90. 

3.  As  the  Idaho  law  does  not  vest  the  State  Land  Board  with  power 
to  adjudicate  rights  to  repayment  of  moneys  thus  wrongfully  col¬ 
lected,  their  adjudication  in  the  courts  is  not  an  encroachment 
on  the  province  of  the  Board.  P.  92. 

4.  Concurrent  findings  ef  two  lower  courts  that  work  for  which  an 
irrigation  assessment  was  made  was  construction  work  and  not 
for  maintenance,  held  sustained  by  sufficient  evidence.  Id. 

272  Fed.  356,  affirmed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Appeals 
affirming  a  decree  of  the  District  Court  requiring  the 
appellant  company  above  named  to  repay  to  settlers  on 
an  irrigation  project  moneys  collected  from  them  by  as¬ 
sessments  to  defray  the  cost  of  certain  work  thereon. 

Mr.  Oliver  0.  Haga,  with  whom  Mr.  McKeen  F.  Mor¬ 
row  and  Mr.  J .  L.  Eberle  were  on  the  briefs,  for  appellants. 
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Mr.  James  R.  Bothwell  for  appellees. 

Mr.  Justjce  Van  Devanter  delivered  the  opinion  of 
the  Court. 

This  appeal  presents  a  controversy  over  an  assessment 
for  operation  and  maintenance  of  the  Salmon  River  irri¬ 
gation  project  in  the  State  of  Idaho. 

In  1914  eight  settlers  under  the  project,,  for  themselves 
and  all  others  similarly  situated,  brought  a  suit  in  equity 
in  the  United  States  District  Court  to  obtain  a  compre¬ 
hensive  adjudication  of  various  disputes  which  had  arisen 
respecting  the  relative  rights  and  obligations  of  the  parties 
interested  in  the  project, — the  court’s  jurisdiction  being 
invoked  because  of  the  involution  of  the  construction  and 
application  of  the  Carey  Act,  c.  301,  §  4,  28  Stat.  422,  and 
its  amendments.  The  principal  defendant  was  the  com¬ 
pany  which  had  contracted  with  the  State  to  construct 
the  irrigation  works  and  to  sell  necessary  water  rights  to 
settlers;  and  another  was  the  company  which  was  to  op¬ 
erate  and  maintain  the  works  when  completed,  but  which 
was  as  yet  under  the  control  of  the  construction  com¬ 
pany.  The  early  proceedings  in  the  suit  are  reported  in 
225  Fed.  584,  and  242  Fed.  177. 

In  1919,  while  that  suit  was  still  pending,  the  two  com¬ 
panies — one  still  under  the  control  of  the  other — made 
and  sought  to.  collect  from  the  settlers  an  assessment  of 
fifty  cepts  per  acre  to  defray  the  cost  of  work  about  to  be 
done  on  a  section  of  the  irrigation  works  called  the  check 
basin.  The  assessment  was  made  as  part  of  an  annual 
maintenance  charge  which  the  settlers  were  to  bear;  but 
they  refused  to  pay  because  they  regarded  the  work  as 
.construction  work  the  cost  of  which  was  to-  be  borne  by 
the  construction  company.  The  companies  threatened 
to  shut  off  the  wafer  if  payment  was  not  made ;  and  one 
of  the  plaintiffs  in  the  equity  suit,  for  himself  and  all 
other  settlers,  brought  an  action  in  a  court  of  the  State 
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to  have  the  assessment  annulled  and  to  enforce  delivery 
of  the  water. 

During  a  subsequent  hearing  in  the  equity  suit  the 
defendants  therein,  who  were  also  defendants  in  the  action 
brought  in  the  state  court,  presented  to  the  District  Court 
a  petition  setting  forth  the  institution  of  that  action, 
alleging  there  was  such  relation  between  the  two  proceed¬ 
ings  that  their  prosecution  in  distinct  tribunals  would 
embarrass  the  parties  and  lead  to  possible  conflicts  of  au¬ 
thority,  and  praying  for  an  injunction  against  the  prose¬ 
cution  of  the  proceeding  in  the  state  court.  An  informal 
but  extended  discussion  followed,  in  which  counsel  on 
both  sides  recognized  the  propriety  of  drawing  the  whole 
matter  into  the  District  Court.  Counsel  for  the  plain¬ 
tiffs  took  the  position  that,  if  the  injunction  was  granted, 
there  should  be  some  provision  assuring  prompt  repay¬ 
ment  to  the  settlers  if  the  assessment  was  collected  and 
their  objection  to  it  afterwards  was  sustained  by  the  court. 
Counsel  for  the  defendants  assented  to  this  and  indicated 
that  the  defendants  or  some  of  them  stood  ready  to  give 
a  bond  of  that  character.  Accordingly  the  court,  with  full 
acquiescence  of  the  parties,  entered  an  interlocutory  order 
(a)  enjoining  the  prosecution  of  the  action  in  the  state 
court,  (b)  requiring  the  construction  company  within  a 
limited  time  to  execute  a  bond  to  repay  within  thirty 
days  all  moneys  collected  on  the  assessment  if  the  court 
determined  it  was  a  construction  charge  to  be  borne  by 
that  company  rather  than  a  maintenance  charge  to  be 
collected  from  the  settlers,  and,  (c)  enjoining  the  collec¬ 
tion  of  the  assessment  if  the  bond  so  required  was  not 
given.  The  bond  was  given  and  the  settlers  paid  the  as¬ 
sessment.  Subsequently,  after  a  due  hearing,  the  court 
rendered  a  decree  determining  that  the  work  was  con¬ 
struction  work  the  cost  of  which  was  to  be  borne  by  the 
construction  company,  and  requiring  that  pompany  to 
repay  to  the  settlers  within  thirty  days  the  amounts  col¬ 
lected  from  them. 
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The  defendants  appealed  to  the  Circuit  Court  of  Ap¬ 
peals,  which  at  first  reversed  the  decree,  but  later  in  the 
same  terijn,  on  finding  that  it  had  proceded  on  a  mistaken 
understanding  of  the  circumstances  in  which  the  District 
Court  came  to  adjudicate  the  controversy,  changed  the 
reversal  into  a  decree  of  affirmance.  272  Fed.  356.  The 
appeal  to  this  court  is  from  that  decree. 

1.  The  defendants  complain  that  the  Circuit  Court  of 
Appeals  in  changing  its  decision  acted  on  an  application 
for  rehearing  and  evidence  submitted  therewith  without 
granting  a  rehearing. 

It  is  true  that  the  change  in  decision  was  prompted  by 
an  application  for  rehearing,  but  not  that  any  evidence 
was  submitted  with  the  application-.  What  the  defendants 
refer  to  as  evidence  was  not  such,  but  was  a  supplemental 
transcript  containing  their  petition  for  an  injunction 
against  the  prosecution  in  the  state  court  of  the  action 
relating  to  the  assessment.  The  petition  had  not  been 
included  in  the  original  transcript  sent  to  the  Circuit 
Court  of  Appeals;  and  that  court,  finding  no  pleading 
relating  to  the  controversy  over  the  assessment,  held  that 
the  District  Court  had  no  occasion  to  adjudicate  the  con¬ 
troversy,  and  accordingly  reversed  its  decree.  When  that 
decision  was  announced  the  plaintiffs  obtained  the  supple¬ 
mental  transcript  and,  under  a  prior  stipulation  permit¬ 
ting  omissions  in  the  record  to  be  supplied,  filed  it  in  the 
Circuit  Court  of  Appeals  with  an  application  for  rehear¬ 
ing.  The  court  then  recalled  its  first  decision  and  sub¬ 
stituted  another  dealing  with  the  merits  of  the  controversy 
and  affirming  the  decree.  The  second  decision  was  given 
at  the  same  term  as  the  first,  and  therefore  while  the 
matter  was  still  within  the  court’s  control.  An  examina¬ 
tion  of  the  two  transcripts  shows  that  the  supplemental 
one  served  only  to  bring  sharply  to  the  court’s  attention 
what  already  appeared  in  the  original — that  the  con¬ 
troversy  was  laid  before  the  District  Court  in  circum- 
10 
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stances  which  made  it  admissible  and  appropriate  for  the 
court  to  proceed  to  its  adjudication.  Among  other  things, 
the  original  transcript  set  forth  at  length  the  discussion 
had  when  the  defendants  presented  the  petition  for  an  in¬ 
junction,  and  also  contained  the  interlocutory  order  made 
at  the  time  and  the  bond  'given'  under  that  order.  The 
discussion,  as  set  forth,  disclosed  the  substance  and  pur¬ 
pose  of  the  petition,  the  nature  of  the  controversy  over 
the  assessment  and  a  tacit  consent  of  the  parties  that  the 
matter  be  dealt  with  on  the  lines  followed  in  the  inter¬ 
locutory  order  and  bond.  The  ultimate  decree  recited  that 
it  was  rendered  aftdr  a  hearing  had  under  the  order  and 
bond.  In  short,  the  original  transcript  showed  such  a 
submission  of  the  controversy  that  the  absence  from  the 
record  of  the  petition  for  an  injunction  was  not  material. 

In  our  opinion  it  was  quite  admissible  in  the  circum¬ 
stances  for  the  Circuit  Court  of  Appeals  to  change  its  first 
decision  and  correct  the  mistake  therein  by  disposing  of 
the  merits  without  granting  a  rehearing.  The  parties  had 
been  fully  heard  in  the  beginning. 

2.  The  defendants  further  complain  that  in  adjudging 
that  the  moneys  collected  on  the  assessment  should  be 
repaid  to  the  settlers  the  court  failed  to  give  proper  effect 
to  what  the  State  Land  Board  had  done  in  the  matter  and 
encroached  on  the  board’s  province. 

By  the  laws  of  the  State  the  board  is  invested  with 
authority  to  supervise  the  fulfilment  of  contracts  for  the 
construction  of  irrigation  works  under  the  Carey  Act  and 
to  accept  the  work  when  completed.  But  there  was  no 
acceptance  in  this  instance.  One  of  the  state  laws,  c.  14, 
Sess.  Laws  1917,  requires  that  assessments  for  the  opera¬ 
tion  and  maintenance  of  such  works,  where  the  operating 
company  has  not  come  under  the  control  of  the  settlers, 
which  was  the  case  here,  shall  be  submitted  to  and  receive 
the  approval  of  the  board  before  payment  is  exacted. 
This  assessment  was  submitted  to  the  board,  and  the 
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settlers  objected  that  it  was  not  for  operation  or  main¬ 
tenance  but  for  construction.  A  hearing  resulted  in  the 
adoption  by  the  board  of  a  resolution  declaring  that  it  was 
not  then  prepared  to  pass- definitely  on  the  matter  and 
would  secure  further  data  during  the  approaching  irriga¬ 
tion  season  on  which  to  rest  a  definite  conclusion,  but  that 
it  would  temporarily  approve  the  assessment  as  one  for 
maintenance  in  order  that  the  money  might  be  collected 
and  the  work  proceed,  and  if  it  ultimately  concluded  that 
the  work  was  construction  work  it  would  require  the 
amounts  collected  to  be  applied  as  credits  on  the  settlers’ 
contracts  for  water  rights  or  to  be  repaid  in  cash.  This 
was  not  satisfactory  to  the  settlers,  so  the  matter  was 
taken  into  court  as  before  shown. 

It  is  not  necessary  to  consider  what  effect  should  be 
given  to  an  unqualified  approval  by  the  board,  for  there 
was  none  here.  In  effect  what  the  board  did  was  to  say: 
“We  cannot  determine  from  the  data  before  us  whether 
the  work,  to  pay  for  which  the  assessment  is  made,  is  con¬ 
struction  work  which  the  construction  company  is  bound 
to  do,  or  is  maintenance  the  cost  of  which  is  to  be  collected 
from  the  settlers,  so  we  reserve  that  question  for  future 
investigation  and  determination;  but  to  tide  the  matter 
over  we  now  give  the  assessment  a  merely  tentative  ap¬ 
proval,  and  if  we  ultimately  determine  that  the  work  is 
construction  work  we  shall  see  that  the  settlers  receive 
credit  on  their  water-right  contracts  for  the  amounts 
collected  or  that  they  are  repaid.”  The  state  law  makes 
it  a  condition  to  giving  an  approval  that  the  board  be 
“satisfied”  that  the  proposed  expenditures  “are  neces¬ 
sary  for  the  operation  and  maintenance  ”  of  the  irrigation 
works  and  “  are  proper  charges  against  ”  the  settlers.  This 
prerequisite  was  plainly  wanting,  as  is  affirmatively  shown 
by  the  board’s  resolution,  and  therefore  the  tentative  ap¬ 
proval,  only  formally  given,  was  in  contravention  of  the 
statute  and  of  no  effect.  The  law  also  makes  the  board’s 
approval  a  condition  to  the  right  to  collect  an  assessment ; 
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and  of  course  where  the  board  does  not  approve  it  can 
give  no  authority  to  collect.  As  the  collection  was  made 
without  the  prescribed  approval,  and  therefore  without 
right,  the  settlers  were  entitled  to  repayment.  The  state 
law  does  not  purport,  nor  has  it  been  construed,  to  vest 
the  board  with  power  to  adjudicate  rights  to  repayment 
of  moneys  thus  wrongfully  collected;  so  their  adjudication 
in  the  courts  is  not  an  encroachment  on  the  province  of 
the  board. 

3.  It  is  also  complained  that  the  findings  of  fact  on 
which  the  decree  rests  are  not  in  accord  with  the  evidence. 
Of  this  it  suffices  to  say  that  the  courts  below  concurred 
in  the  findings  and  we  think  there  was  sufficient  evidence 
to  sustain  them. 

'  Decree  affirmed. 


DAVIS,  AGENT,  v.  HENDERSON. 

ERROR  AND  CERTIORARI  TO  THE  SUPREME  COURT  OF  THE 

STATE  OF  ARKANSAS. 

No.  44.  Submitted  October  8,  1924.— Decided  October  27,  1924. 

1.  A  judgment  of  a  state  court  rendered  against  an  interstate  car¬ 
rier,  when  under  federal  control,  through  failure  to  give  effect  to 
a  rule  in  its  tariff,  held  reviewable  by  certiorari  and  not  by  writ 
of  error.  P.  93. 

2.  A  tariff  rule,  approved  by  the  Interstate  Commerce  Commis¬ 
sion,  providing  that  orders  for  cars  given  the  carrier  s  local  agent 
must  be  in  writing,  cannot  be  waived  by  the  carrier  through  the 
agent’s  acceptance  of  oral  notice  from  the  shipper.  Id. 

157  Ark.  43,  reversed. 

Error  and  certiorari  to  a  judgment  of  the  Supreme 
Court  of  Arkansas  affirming  a  judgment  against  a  carrier 
in  an  action  by  a  shipper,  for  failure  to  furnish  a  car  within 
a  reasonable  time  after  notice. 

Mr.  A.  A.  McLaughlin,  Mr.  Thomas  B.  Pryor  and  Mr. 
Vincent  M.  MUes,  for  plaintiff  in  error  and  petitioner. 

No  brief  filed  for  defendant  in  error  and  respondent. 
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Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
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HenderSon,  a  shipper  of  cattle,  brought  this  suit  in  a 
state  court  of  Arkansas  against  an  interstate  carrier  then 
under  federal  control.  The  cause  of  action  alleged  was 
failure  to  furnish  a  car  within  a  reasonable  time  after 
notice.  The  carrier  defended  oh  the  ground  that  the  ship¬ 
per  had  not  complied  with  a  rule,  approved  by  the  Inter¬ 
state  Commerce  Commission,  and  contained  in  its  tariff, 
which  provided  that  orders  for  cars  must  be  placed  with 
the  local  agent  in  writing.  Written  notice  was  not  given. 
The  plaintiff  was  permitted  to  testify  that  he  had  notified 
the  station  agent  orally  and  that  the  latter  had  accepted 
his  oral  notice.  The  trial  court  refused  to  instruct  the 
jury  that  the  shipper  could  not  recover  without  proving 
a  notice  in  writing.  Exceptions  were  duly  taken.  The 
plaintiff  got  the  verdict ;  and  the  judgment  entered  there¬ 
on  was  affirmed  by  the  highest  court  of  the  State.-  157 
Ark.  43.  The  carrier  brought  this  writ  of  error;  and, 
also,  filed  a  petition  for  a  writ  of  certiorari,  consideration 
of  which  was  postponed  until  the  hearing  on  the  writ  of 
error.  The  former  must  be  dismissed.  Act  of  Septem¬ 
ber  6,  1916,  c.  448,  §2,  39  Stat.  726.  The  writ  of  cer¬ 
tiorari  is  now  granted. 

There  is  no  claim  that  the  rule  requiring  written  notice 
was  void.  The  contention  is  that  the  rule  was  waived. 
It  could  not  be.  The  transportation  service  to  be  per¬ 
formed  was  that  of  common  carrier  under  published 
tariffs.  The  rule  was  a  part  of  the  tariff.  Georgia,  Flor¬ 
ida  &  Alabama  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S. 
190,  197;  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Ward,  244 
U.  S.  383,  388;  Davis  v.  Cornwell,  264  U.  S.  560,  562. 

Writ  of  Error  dismissed. 

Writ  of  Certiorari  granted. 

Judgment  reversed. 
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CHICAGO  GREAT  WESTERN  RAILWAY  COM¬ 
PANY  v.  KENDALL,  GOVERNOR  OF  THE  STATE 
OF  IOWA,  ET  AL. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 
COMPANY  KENDALL,  GOVERNOR  OF  THE 
STATE  OF  IOWA,  ET  AL. 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  IOWA. 

Nos.  22  and  23.  Argued  October  7,  1924. — Decided  November  17, 

1924. 

1.  Hearing  of  an  interlocutory  appeal  from  an  order  refusing  a 
temporary  injunction  to  restrain  a  tax  but  leaving  a  restraining 
order  effective  pending  appeal,  should  not  be  delayed  to  await 
the  cnming  of  a  second  appeal  on  the  merits,  where  the  effect 
will  be  an  undue  delay  of  state  action,  contrary  to  the  intent  of 
Jud.  Code,  §  266.  P.  96. 

2.  When  the  jurisdiction  of  the  District  Court  rests  upon  a  substan¬ 
tial  controversy  under  the  federal  constitution  properly  alleged  by 
the  bill,  but  the  same  relief  would  be  afforded  by  the  state  con¬ 
stitution  and  laws,  the  case  may  be  determined  by  the  state  rules 
without  deciding  the  federal  question.  P.‘97. 

3.  Unjust  discrimination  through  intentional,  systematic  under¬ 
valuation  by  state  officials  of  other  taxable  property  of  the  same 
class  when  plaintiff’s  property  is  assessed  and  taxed  much  higher, 
is  ground  for  an  injunctioh,  preventing  the  taxation  of  his 
property  at  a  higher  rate  than  the  property  so  favored.  P.  98. 

4.  It  is  not  enough,  however,  that  taxing  officials  have  made  a 
mistake,  or  that  the  court,  were  its  judgment  properly  invoked, 
might  reach  a  different  conclusion  as  to  the  taxes;  there  must  be 
a  clear,  affirmative  showing  that  the  difference  is  an  intentional 
discrimination  adopted  as  a  practice.  Id. 

5.  Such  discrimination  being  shown,  the  fact  that  the  discriminating 
tax  is  imposed  directly  by  a  state  board  which  deals  with  the 
other  taxes  only  as  a  tribunal  equalizing  assessments  between 
counties,  does  not  prevent  equitable  relief.  P.  99. 

6.  A  judgment  of  the  District  Court  consisting  of  three  judges  under 
Jud.  Code,  §  266,  refusing  a  temporary  injunction  to  restrain  a 
state  tax,  and  based  on  a  finding  that  in  fact  the  tax  is  not  shown 
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to  result  from  arbitrary  and  intentional  discrimination  as  alleged, 
and  upon  an  exercise,  of  that  court’s  sound  discretion  in  the  grant¬ 
ing  or  withholding  of  such  injunctions,  will  not  be  disturbed  by 
this  Court  in  the  absence  of  a  very  clear  case  against  it.  P.  100. 
Affirmed. 

Appeals  by  the  two  railroad  companies  from  orders  of 
the  District  Court  denying  motions  for  temporary  injunc¬ 
tions. 

Mr.  Donald  Evans ,  with  whom  Mr.  Clifford  V.  Cpx 
and  Mr.  Wm.  F.  Riley  were  on  the  brief,  for  appella.t 
in  No.  22. 

Mr.  J.  G.  Gamble,  with  whom  Mr.  W.  F.  Dickinson, 
Mr.  W.  F.  Peter  and  Mr.  R.  L.  Read  were  on  the  brief 
for  appellant  in  No.  23. 

Mr.  Ben  J.  Gibson ,  Attorney  General  of  the  State  ot 
Iowa,  with  whom  Mr.  Neill  Garrett,  Assistant  Attorney 
General,  was  on  the  briefs,  for  appellees. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the 
Court. 

These  two  bills  in  equity,  one  by  the  Chicago  Great 
Western  Railway  Company,  a  corporation  of  Illinois,  and 
the  other  by  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  a  corporation  of  Illinois  and  Iowa,  were 
brought  against  the  Governor,  the  Secretary  of  State,  the 
Auditor  and  the  Treasurer  of  Iowa,  and  another,  con¬ 
stituting  the  Executive  Council  of  the  State,  to  enjoin 
the  assessments  for  taxation  of  the  railway  properties  of 
the  complainants  in  Iowa  as  fixed  by  the  Council.  The 
injunction  was  sought  on  the  ground  that  although, 
under  the  laws  and  “constitution  of  Iowa,  all  property, 
real  and  personal,  including  railways,  must  be  assessed  at 
its  actual  value,  there  was  an  intentional  discrimination, 
by  the  Executive  Council  against  complainants,  in  that 
farm  lands  in  the  State  were  assessed  at  slightly  over  38 
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per  cent,  of  their  actual  value,  while  the  railway  of  the 
Great  Western  Railway  Company  in  the  State  was  inten¬ 
tionally  assessed  at  111.5  per  cent,  of  its  actual  valun, 
and  that  of  the  Rock  Island  at  75  per  cent.  There  were 
averments  that  the  amounts  involved  in  the  cases  were 
more  than  $3,000  in  each.  It  was  charged  that  such 
action  was  a  denial  to  the  railroad  companies  of  the 
equal  protection  of  the  laws,  in  violation  of  the  Four¬ 
teenth  Amendment.  The  complainants  asserted  their 
right,  to  relief  in  equity  by  injunction,  because  if  the 
Executive  Council  certified  their  assessments  and  dis¬ 
tributed  them  to  all  the  counties  through  which  the  rail¬ 
ways  ran,  it  would  entail  on  the  companies  a  multiplicity 
of  suits  to  vindicate  their  constitutional  rights.  Com¬ 
plainants  moved  for  temporary  injunctions  under  §  266 
of  the  Judicial  Code.  The  court,  consisting  of  a  circuit 
judge  and  two  district  judges,  on  the  evidence  adduced 
found  that  it  did  not  disclose  intentional  discrimination 
by  the  state  taxing  tribunals,  and  denied  the  motions. 
Appeal  was  taken  in  both  cases  to  this  Court  under  §  266, 
and  a  continuance  of  the  restraining  orders  originally 
granted  on  the  filing  of  the  bill  was  asked  pending  a 
hearing  of  the  appeal.  This  was  resisted  but  was  finally 
allowed  to  the  extent  of  enjoining  upon  a  proper  bond 
the  Executive  Council  from  certifying  for  collection,  to 
the  taxing  officials  of  the  counties  through  which  the  rail¬ 
ways  ran,  assessments  more  than  ninety-two  per  cent,  in 
value  of  the  assessments  the  subject  of  complaint.  When 
these  causes  were  called  for  hearing  in  this  Court,  appli¬ 
cation  was  made  for  a  continuance,  on  the  plea  that  since 
November,  1922,  when  this  appeal  was  allowed,  the  issue . 
on  the  complete  pleadings  iri  the  District  Court  had  been 
•referred  to  a  master  who  had  found  that  there  was  inten¬ 
tional  discrimination,  and  an  early  final  hearing  on  the 
merits  was  probable.  It  was  suggested  that  this  Court 
would  save  time  by  awaiting  the  coming  of  a  second 
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appeal  on  the  merits.  The  counsel  for  the  State  resisted 
continuance  and  insisted  that  the  State  was  embarrassed 
by  withholding  taxes  due  it  and  that  it  should  not  be 
delayed  longer.  Considering  the  fact  that  the  Railroad 
Companies  had  succeeded  in  stopping  the  State  from 
collecting  part  of  the  taxes  for  now  more  than  two  years 
in  the  face  bf  a  full  preliminary  hearing  and  adverse 
ruling  by  three  judges,  and  noting  the  evident  purpose 
of  Congress  in  the  enactment  of  §  266  to  prevent  undue 
delay  in  enforcing  state  legislation  and  action  through 
federal  judicial  intervention,  this  Court  has  denied  this 
request  for  a  continuance  and  has  heard  the  case. 

In  the  cases  before  us,  we  are  relieved  from  considering 
and  deciding  the  alleged  infringement  of  the  Federal 
Constitution,  because  in  view  of  the  basis  for  jurisdiction 
of  the  District  Court,  the  cases  can  be  disposed  of  as  a 
question  of  state  law. 

Jurisdiction  of  the  bill  in  the  Great  Western  case  exists 
because  of  the  diverse  citizenship  of  the  parties.  The 
District  Court  therefore  has  jurisdiction  to  enforce  the 
rights  of  the  complainant  under  the  state  constitution 
and  laws  and  prevent  their  violation. 

Jurisdiction  in  the  bill  in  the  Rock  Island  case  depends 
on  the  averment  that  the  attempted  assessment  of  com¬ 
plainant’s  railroad  property  in  Iowa  complained  of  was 
at  a  rate  and  upon  a  basis  greater  than  the  assessment  of 
other  property  of  the  same  class  subjected  to  taxation  in 
Iowa,  and  that  the  suit  arises  under  the  Fourteenth 
Amendment  to  the  Federal  Constitution  forbidding  any 
State  to  deprive  any  person  of  his  property  without  due 
process  of  law  or  to  deny  him  the  equal  protection  of  the 
laws.  We  think  this  averment,  in  view  of  the  allegations 
of  the  bill,  invoked  a  substantial  controversy  under  the 
Federal  Constitution  and  gave  the  District  Court  juris¬ 
diction.  Its  jurisdiction  thus  established  gave  the  Dis¬ 
trict  Court  the  authority  to  determine  all  questions  in- 
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volved,  including  questions  of  state  law,  irrespective  of 
the  disposition  of  the  federal  question,  and  as  the  relief 
to  which  the  complainant  might  be  entitled  would  be  the 
same  as  that  which  should  be  allowed  him  by  the  federal 
court  upon  a  construction  of  the  state  constitution  and 
laws  such  as  he  contends  for,  the  question  whether  the 
acts  complained  of  violated  the  Federal  Constitution  need 
not  be  decided.  Greene  v:  Louisville  &  Interurban  R.  R. 
Co.,  244  U.  S.  499,  508;  Ohio  Tax  Cases,  232  U.  S.  576, 
586;  Siler  v.  Louisville  &  Nashville  R.  R.  Co.,  213  tj.  S. 
175,  191.  It  follows,  therefore,  that  in  both  the  cases 
under  consideration,  the  District  Court  has  jurisdiction  to 
consider  and  decide  whether  the  complainants  in  these 
cases  are  so  injured  by  a  violation  of  the  state  constitu¬ 
tion  and  laws  in  the  taxation  of  their  property  as  to 
entitle  them  to  the  equitable  remedy  of  injunction  against 
the  taxing  officials  made  defendants.  The  averments  of 
both  bills  make  a  case  of  unjust  discrimination  against 
complainants’  property  in  that  there  is  an  intentional, 
systematic  undervaluation  by  state  officials  of  Iowa  of 
other  taxable  property  of  the  same  class,  when  the  com¬ 
plainants’  property  is  assessed  and  taxed  at  a  much  higher 
rate.  In  such  cases,  the  federal  authorities  render  it  clear 
that  the  complainants  may  have  the  remedy  by  injunc¬ 
tion  in  equity  to  prevent  the  taxation  of  their  property 
at  any  higher  rate  than  that  imposed  upon  the  property 
of  those  in  whose  favor  the  discrimination  exists.  Cum¬ 
mings  v.  National  Bank,  101  U.  S.153,  160;  Greene  vJ 
Louisville  &  Interurban  R.  R.  Co.,  244  U.  S.  499,  516; 
Taylor  v.  Louisville  &  Nashville  R.,  R.  Co.,  88  Fed.  350. 
See  also  Sioux  City  Bridge  Co.  v.  Dakota  County,  260 
U.  S.  441,  445,  and  Sunday  Lake  Iron  Co.  v.  Wakefield, 
247  U.  S.  350,  352.  It  is  not  enough,  in  these  cases,  that 
the  taxing  officials  have  merely  made  a  mistake.  It  is 
not  enough  that  the  court,  if  its  judgment  were  properly 
invoked,  would  reach  a  different  conclusion  as  to  the  taxes 
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imposed.  There  must  be  clear  and  affirmative  showing 
that  the  difference  is  an  intentional  discrimination  and 
one  adopted  as  a  practice. 

In  Iowa  the  .value  of  farm  lands  is  assessed  by  local 
assessors,  who  fix  the  value  of  the  properties  under  §  1305 
of  The  Code  Supplement  of  1913,  in  the  various  taxing 
districts.  Their  assessments  are  submitted  to  the  local 
board,  of  review  of  the. taxing  district,  and  that  board  hears 
the  complaints  on  the  part  of  the  property  owner  or  the 
part  of  the  public,  and  makes  its  findings.  This  action 
is  submitted  to  the  county  board  of  supervisors,  which 
as  a  board  of  equalization  adjusts  and  equalizes  the  find¬ 
ings  between  the  taxing  district's  of  the  county.  The 
results  of  action  by  the  county  supervisors  are  sent  to 
the  State  Auditor,  and  by  him  are  laid  before  the  Execu¬ 
tive  Council  sitting  as  a  state  board  of  equalization,  which 
equalizes  them  so  that  there  may  be  as  nearly  as  possible 
uniformity  as  between  the  counties.  By  §  1350  of  thp 
Code,  real  estate  is  listed  and  valued  each  odd  numbered 
year.  Railway  properties  are  valued  for  assessment  in  a 
different  way  from  real  estate  under  the  provisions  of 
§  1336  of  the  Code  of  1897.  They  are^  made  upon  the 
taxable  value  of  the  entire  railway  within  the  State  and 
are  made  every  year,  and  are  distributed  proportionately 
to  the  counties.  In  case  a  railway  lies  partly  in  the  State 
and  partly  without  it,  the  estimate  of  the  value  of  its 
entire  rolling  stock  and  movable  property  is  made  after 
taking  into  consideration  the  proportion  which  the  busi¬ 
ness  of  that  part  of  the  railway  lying  within  the  State 
bears  to  the  business  of  the  railway  without  the  State. 
By  §  1334  of  the  Code  Supplement  of  1913,  a  railway  is 
obliged  to  submit  to  the  Council  for  its  information  many 
details  concerning  its  property,  tangible  and  intangible, 
upon  which  to  base  an  estimate  of  the  value  of  the  total 
property.  These  include, the  par  and  market  values  of 
the  stocks  and  bonds,  its  net  income  and  many  other  cir- 
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cumstances.  Thus,  the  Executive  Council  assesses  the 
value  of  railways  in  the  State  directly.  It  acts  only  as 
an  equalizing  tribunal,  however,  upon  assessments  on 
farm  lands  as  between  counties.  This  distinction  does 
not  prevent  equitable  relief.  Even  if  the  taxing  tribunals 
were  different  boards  and  if  the  complaining  taxpayers 
were  intentionally  discriminated  against  by  the  united 
action  of  two  parts  of  the  taxing  machinery  of  the  State, 
relief  could  be  granted  as  shown  in  the  authorities  above 
cited. 

It  was  agreed  between  the  parties  that  the  average 
value  for  assessing  farm  lands  was  61  per  cent.  The 
Railway  Companies  contended  that  the  rate  as  fixed  by 
the  Council  was  very  much  higher  than  this  for  them. 
The  three  judges  in  the  District  Court  found  that  the 
Executive  Council  might  reasonably  and  without  arbi¬ 
trary  or  intentional  discrimination  reach  the  conclusion 
tjiat  the  properties  of  the  two  companies  in  Iowa,  tangible 
and  intangible,  were  not  assessed  by  the  Executive  Coun¬ 
cil  in  proportion  to  their  actual  value  substantially  more 
than  the  61  per  cent,  imposed  on  farm  lands.  The  court 
pointed  out  that  railroad  values  were  very  difficult  to  fix 
and  there  was  a  wide  range  within  which  reasonable  men 
might  differ,  and  after  an  examination  of  the  evidence, 
concluded  they  could  not  find  that  there  was  any  arbi¬ 
trary  and  unconscionable  difference  between  the  values 
assessed  upon  the  two  kinds  of  property. .  One  circum¬ 
stance  to  which  the  judges  below  gave  weight  was  the 
value  ascribed  to  the  properties  of  these  two  railway 
companies  in  Iowa  by  their  own  admissions  in  what  is 
known  as  Ex  parte  74,  an  investigation  by  the  Interstate 
Commerce  Commission  under  the  Transportation  Act  of 
1920. 

It  would  take  a  very  clear  case  upon  the  record  to 
justify  this  Court  in  setting  aside  the  conclusion  of  a 
court  of  three  judges  under  §  266  upon  what  is  solely  a 
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question  of  fact  and  an  exercise  of  sound  judicial  discre¬ 
tion  as  to  the  just  balance  of  convenience  in  granting  or 
withholding  a  temporary  suspension  of  the  operation  of 
a  state  law  in  the  collection  of  taxes.  This  Court  must 
respect  in  the  fullest  degree  the  sensitiveness  of  Congress 
in  hedging  about  the  sovereign  power  of  taxation  by  the 
States  and  precluding  temporary  federal  judicial  inter¬ 
ference  with  it  save  in  clear  cases.  The  present  cases  are 
not  of  that  character. 

Affirmed . 


NASSAU  SMELTING  &  REFINING  WORKS,  LTD. 
v.  UNITED  STATES. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  37.  Argued  October  7,  1924. — Decided  November  17,  1924. 

1.  The  question  whether  the  District  Court,  having  jurisdiction 
under  Jud.  Code,  §  24,  of  an  action  brought  by  the  United  States, 
has  statutory  power  to  entertain  counterclaims  by  the  defendant 
against  the  Government,  involves  the  jurisdiction  of  the  court  as 
a  federal  court.  P.  105. 

2.  A  decision,  rejecting  the  counterclaims  as  not  within  jurisdiction 
conferred  by  federal  statute,  is  therefore  reviewable  here  directly 
under  Jud.  Code,  §  238.  Id. 

3.  The  objection  to  a  suit  against  the  United  States  is  fundamental, 
whether  it  be  in  the  form  of  original  action,  set-off  or  counterclaim, 
and  jurisdiction  in  either  case  does  not  exist  without  specific 
congressional  authority  for  it.  P.  106. 

4.  Under  the  Dent  Act,  c.  94,  §§  1  and  2,  40  Stat.  1272,  allowing 
suits  against  the  United  States  on  certain  kinds  of  agreements  not 
executed  in  the  manner  prescribed  by  law,  jurisdiction  of  such 
petitions  was  confined  to  the  Court  of  Claims  exclusively.  Id. 

5.  A  party  in  the  District  Court  who  unsuccessfully  sought  adjudica¬ 
tion  under -the  Dent  Act  on  agreements  alleged  not  to  have  been 
executed  in  the  manner  required  by  law,  was  thereby  precluded 
on  writ  of  error  here,  from  the  position  that  they  should  have  been 
adjudicated  as  contracts  under  Jud.  Code,  §  24,  par.  20.  P.  108. 

Affirmed. 
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Error  to  a  judgment  of  the  District  Court  in  an  action 
brought  by  the  United  States  to  recover  sums  due  for 
merchandise  sold  and  delivered  by  it  to  the  defendant. 
The  amended  answer  admitted  the  allegations  of  the 
complaint  and  pleaded  three  separate  and  distinct  set-offs 
or  counterclaims  each  in  an  amount  less  than  $10,000, 
for  balances  alleged  to  be  due  under  agreements  made 
during  the  late  war  and  before  November  12,  1918,  under 
authority  of  the  Secretary  of  War,  for  supplies  used  in 
the  prosecution  of  the  war.  It  was  alleged  that  the 
Secretary  had  refused  satisfactory  adjustment,-  and  an. 
award  by  the  District  Court  was  prayed,  to  be  set  off 
against  the  amount  demanded  by  the  United  States,  and, 
in  case  of  an  excess  in  favor  of  the  defendant,  judgment 
was  prayed  therefor.  The  trial  court,  on  motion  of  the 
Government,  dismissed  the  set-offs  or  counterclaims  and 
granted  judgment  for  the  United  States  on  the  pleadings, 
for  the  full  amount  of  its  claim.  Direct  writ  of  error  was 
prosecuted  under  Jud.  Code,  §  238. 

Mr.  A.  S.  .Gilbert,  for  plaintiff  in  error,  submitted. 

Paragraph  20  of  §  24,  Jud.  Code,  comes  from  the  so- 
called  Tucker  Act, — March  3,  1887,  c.  359,  §  2,  24  Stat. 
505.  The  purpose  of  that  act  was  to  give  to  persons 
having  claims  against  the  United  States  for  compara¬ 
tively  small  amounts  the  right  to  bring  suits  in  the  courfs 
of  the  United  States  in  the  districts  where  they  and  their 
witnesses  reside  without  subjecting  them  to  the  expense 
and  annoyance  of  litigating  in  a  court  located  at  Wash¬ 
ington.  New  York  S.  S.  Co.  v.  United  States,  202  Fed. 
311. 

Unless  jurisdiction  be  found  in  the  Court  of  Claims,  nc 
action  can  be  maintained  under  the  Tucker  Act  (par.  20, 
§  24,  Jud.  Code,)  except  in  those  cases  where  Congress 
has  expressly  conferred  jurisdiction  on  the  District 
Courts,  as  under  the  Lever  Act. 
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The  construction  which  we  urge  for  §  2  of  the  Dent 
Act  m  no  way  modifies  the  provisions  of  that  section. 
Where  the  claim  is  in  excess  of  $10,000,  it*  must  be  prose¬ 
cuted  in  the  Court  of  Claims.  Where  it  is ’Under  $10,000, 
it  may  be  prosecuted  either  in  the  Court  of  Claims  or  in 
the  District  Court. 

All  of  the  legislation  referred  to  in  the  opinion  in 
United  States  v.  Pfitsch,  256  U.  S.  547,  created  a  right 
to  sue  the  United  States  where  no  right  had  theretofore 
existed.  In  all  of  those  instances  it  was  the  primary 
purpose  of  Congress  to  permit  a  claim  to  be  asserted. 
Accepting,  as  we  must,  the  decision  of  this  Court  in  the 
Pfitsch  Case  as  finally  settling  the  law  that  in  cases  in¬ 
volving  claims  under  the  Lever  Act,  the  claims  must  be 
asserted  in  the  District  Court  and  appeal  must  be  from 
the  District  Court  to  the  Circuit  *Court  of  Appeals,  it 
does  not  necessarily  follow  that  that  case  is  authority  for 
the  contention  that,  when  Congress  permitted  the  asser¬ 
tion  of  a  claim  against  the  United  States,  which  could  not 
theretofore  have  been  asserted,  and  conferred  jurisdiction 
on  the  Court  of  Claims,  to  make  an  award,  it  thereupon 
repealed,  to  that  extent,  par.  20,  §  24,  Jud.  Code,  a  general 
act  conferring  jurisdiction  on  the  District  Court  concur¬ 
rently  with  the  Court  of  Claims  in  cases  where  the  claim 
asserted  is  less  than  $10,000. 

The  claims  asserted  by  this  plaintiff  in  error  could  not 
have  been  asserted  at  all  prior  to  the  enactment  of  the 
Dent  Act.  The  contracts  sued  on  by  the  plaintiff  in  error 
had  not  been  formally  executed  in  accordance  with  the 
statutes  applicable  to  the  execution  of  contracts  by  the 
United  States.  If  the  Dent  Act  hadmever  been  enacted 
and  this  plaintiff  in  error  had  asserted  a  claim  either  in 
the  Court  of  Claims  or  in  the  District  Court,  it  would 
have  been  met  with  the  defense  that  the  contracts  had 
not  been  executed  pursuant  to  the  authority  conferred  on 
officers  of  the  United  States,  and  in  the  manner  provided 
by  law. 
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All  that  this  legislation  sought  to  do  was  to  validate 
these  contracts,  hedging  this  validation  about,  however, 
by  safeguards  protecting  the  Government  against  im¬ 
proper  claims.  It  in  substance  permitted  the  assertion 
of  claims  against  the  United  States  on  contracts  infor¬ 
mally  executed  which  otherwise  could  not  have  been 
asserted. 

The  mere  fact  that  in  some  instances  the  framers  of 
legislation  had  in  mind  claims  of  less  than  $10,000  as 
well  as  claims  of  over  $10,000  and  have  made  specific 
mention  of  the  fact  that  claims  under  $10,000  might  be 
prosecuted  in  the  District  Courts  under  par.  20,  §  24, 
Jud.  Code,  does  not  necessarily  indicate  a  purpose  or 
intent  to  compel  all  claimants  under  the  Dent  Act, 
whether  their  claims  be  more  or  less  than  $10,000,  to 
have  their  claims  adjudicated  solely  and  exclusively  in 
the  Court  of  Claims.  There  is  no  more  reason  for  im¬ 
posing  a  hardship  on  claimants  against  the  United  States 
under  the  Dent  Act  than  there  is  in  the  case  of  any  other 
claim  against  the  United  States. 

Mr.  Alfred  A.  Wheat,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  the  United  States. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  the  United  States  against  the 
Nassau  Smelting  &  Refining  Works  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  to 
recover  $15,000,  with  interest  at  6  per  cent.,  for  copper 
bands  and  pig  lead  sold  and  delivered.  By  its  amended 
answer  the  defendant  did  not  deny  its  obligation  as 
claimed,  but  set  up,  as  counterclaims,  balances  due  from 
the  United  States  to  it  of  $6,023.81  for  one  delivery  of 
copper  bands,  another  of  $5,836.42,  and  a  third  of 
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$2,576.09.  The  averment  in  the  answer  is,  as  to  each  of 
these  claims,  that  the  agreement  upon  which  the  bands 
were  furnished  was  not  executed  in  the  manner  prescribed 
by  law  and  so  was  embraced  within  the  saving  provisions 
of  §  1  of  the  Act  approved  March  2,  1919,  entitled  “An 
Act  To  provide  relief  in  cases  of  contracts  connected  with 
the  prosecution  of  the  war,  and  for  other  purposes,”  and 
known  as  the  Dent  Act  (c.  94,  40  Stat.  1272).  The 
defendant’s  contention  was  that  as  each  counterclaim 
was  for  less  than  $10,000,  subdivision  20  of  §  24  of  the 
Judicial  Code  of  the  United  States  gave  the  District 
Court  jurisdiction  to  find  and  award,  by  way  of  counter¬ 
claims  herein,  a  fair  and  just  compensation  to  the  de¬ 
fendant  from  the  United  States.  The  United  States 
moved  for  judgment  on  the  pleadings  for  the  full  amount 
claimed  in  the  petition,  without  deduction  of  the  counter¬ 
claim'?,  and  this  motion  was  granted,  the  court  holding  it 
had  no  jurisdiction  of  suits  against  the  United  States 
under  the-  Dent  Act  like  those  presented  as  counterclaims 
herein,  either  as  original  actions  or  as  set-offs  or  counter¬ 
claims.  Judgment  was  accordingly  entered  on  the  com¬ 
plaint  for  the  United  States  in  the  sum  of  $15,286.72. 
Proceedings  in  error  were  prosecuted,  and  the  circuit 
judge,  acting  as  a  district  judge,  certified,  conformably  to 
the  Judicial  Code,  §  238,  that  the  jurisdiction  of  the  court 
was  in  issue  and  that  the  order  dismissing  the  set-offs  or 
counterclaims  was  based  solely  upon  the  ground  that  the 
court  had  no  jurisdiction  to  determine  them. 

It  was  suggested  at  the  hearing  in  this  Court  that,  as 
there  was  unquestioned  jurisdiction  of  the  suit  by  the 
United  States,  under  the  first  paragraph  of  §  24  of  the 
Judicial  Code,  the  case  could  not  be  brought  directly  from 
the  District  Court  to  this  Court  on  a  certificate  under 
§  238  of  the  Code  as  to  the  jurisdiction  of  the  counter¬ 
claim.  But  we  think  that  unquestioned  jurisdiction  over 
the  complaint  does  not  prevent  a  certificate  as  to  jurisdic- 
u 
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tion  of  the  new  suit  attempted  in  the  form  of  a  counter¬ 
claim.  The  question  is  not  one  as.  to  the  introduction  of 
counterclaims  as  a  mere  matter  of  procedure.  The  objec¬ 
tion  to  a  suit  against  the  United  States  is  fundamental, 
whether  it  be  in  the  form  of  an  original  action  or  a  set-off 
or  a  counterclaim.  Jurisdiction  in  either  case  does  not 
exist  unless  there  is  specific  congressional  authority  for  it. 
Nor  is  there  doubt  that  the  question  is  one  which  involves 
the  jurisdiction  of  the  District  Court  as  a  federal  court 
under  the  statutes  of  the  United  States,  for  the  jurisdic¬ 
tion  of  the  District  Court  in  this  regard  is  wholly  depend¬ 
ent  oh  such  statutes. 

The  second  question  is  whether  such  counterclaims  as 
are  averred  in  the  answer  are  authorized  by  par.  20  of 
§  24  of  the  Judicial  Code.  That  paragraph  provides  that 
the  District  Court  of  the  United  States  shall  have  juris¬ 
diction,  concurrent  with  the  Court  of  Claims,  of  all  claims 
not  exceeding  ten  thousand  dollars  founded  upon  the 
Constitution  of  the  United  States  or  any  law  of  Congress, 
or  upon  any  regulation  of  an  Executive  Department,  or 
upon  any  contract,  express  or  implied,  with  the  Govern¬ 
ment  of  the  United  States,  or  for  damages,  liquidated  or 
unliquidated,  in  cases  not  sounding  in  tort,  in  respect  to 
which  claims  the  party  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law,  equity, 
or  admiralty,  if  the  United  States  were  suable.  It  is 
argued  that  these  counterclaims  are  each  less  than 
$10,000  in  amount  and  are  founded  on  a  law  of  Congress 
and  upon  a  contract,  express  or  implied,  with  the  United 
States  and  do  not  sound  in  tort,  and  therefore  are  within 
the  power  of  the  District  Court  to  enforce  them.  The 
fatal  objection  to  this  argument  is  that  these  claims  are 
based  exclusively  on  the  Dent  Act  (March  2,  1919,  c.  94, 
40  Stat.  1272,  1273).  This  act  was  passed  to  allow  the 
Secretary  of  War  to  adjust  and  discharge  any  agreement 
entered  into  by  any  officer  or  agent  acting  under  his 
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authority  or  that  of  the  President,  during  the  emergency 
of  the  war,  and  prior  to  November  12,  1918,  with  any 
person,  firm  or  corporation  for  the  production,  manufac¬ 
ture  or  sale  of  equipment,  materials,  or  supplies,  or  for 
services  connected  with  the  prosecution  of  the  war,  when 
the  agreement  had  been  performed  in  whole  or  in  part, 
or  expenditures  had  been  made  or  obligations  incurred 
upon  the  faith  of  the  same  by  such  person,  firm  or  cor¬ 
poration  prior  to  November  12th,  and  such  agreement 
had  not  been  executed  in  the  manner  prescribed  by  law. 
By  §  2  of  the  act  the  Court  of  Claims  is  given  jurisdiction, 
on  the  petition  of  the  claimant  described  in  §  1  of  the 
act,  to  find  and  award  fair  and  just  compensation  in  such 
cases,  if  the  claimant  is  not  willing  to  accept  the  com¬ 
pensation  offered  by  the  Secretary  of  War.  There  is  no 
other  provision  in  the  act  for  judicial  action  than  this. 
This  must  be  held  to  be  an  exclusive  jurisdiction  con¬ 
ferred  upon  the  Court  of  Claims.  This  was  the  view  of 
this  Court  as  shown  in  United  States  v.  Pfitsch,  256  U.  S. 
547,  553.  In  that  case  all  the  statutes  which  had  been 
passed  during  the  war,  giving  jurisdiction  to  various 
courts  of  the  United  States  for  judicial  settlement  of 
controversies  with  the  Government,  were  considered  and 
commented  on,  and  among  the  four  instances  in  which 
jurisdiction  was  said  to  be  conferred  only  on  the  Court 
of  Claims  was  the  Dent  Act.  It  is  true  that  the  question 
as  to  the  operation,  of  the  Dent  Act  was  not  involved  in 
the  case.  But  the  opinion  in  throwing  light  upon  the 
effect  of  §  10  of  the  Lever  Act  (August  10,  1917,  c.  53, 
40  Stat.  276,  279),  providing  for  suits  in  the  District 
Courts  in  controversies  arising  thereunder,  made  a  careful 
comparison  of  all  the  acts  of  the  kind  and  a  classification 
of  them.  We  see  no  reason  to  change  our  opinion  as  to 
the  construction  of  the  Dent  Act  in  this  regard.  The 
defendant  below  placed  itself  squarely  within  the  require¬ 
ments  of  the  Dent  Act  and  sought  adjudication  of  its 
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claims  on  the  ground  that  the  agreements  under  which 
recovery  was  sought  had  not  been  executed  in  the  man¬ 
ner  prescribed  by  law.  In  this  way  it  put  itself  outside 
the  field  covered  by  par.  20  of  §  24  of^the  Judicial  Code, 
and  by  itsyown  admission  limited  itself  to  the  remedy 
possible  under  the  Dent  Act.  It  is  unnecessary  for  us  to 
consider,  therefore,  whether,  but  for  the  Dent  Act,  it 
Height  have  brought  suit  under  the  general  language  con¬ 
tained  in  par.  20  of  §  24.  The  effect  of  the  Dent  Act 
was  to  limit  it  to  the  Court  of  Claims.  The  District 
Court,  therefore,  was  right  in  holding  that  it  had  no  juris¬ 
diction  of  the  counterclaims  and  in  giving  judgment  on 
the  pleadings  for  the  Government. 

Affirmed. 

JAMES  SHEWAN  &  SONS,  INC.  v.  UNITED  STATES. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  42.  Argued  October  7,  8,  1924.— Decided  November  17,  1924. 

The  Suits  in  Admiralty,  Act  of  1920,  c.  95,  41  Stat.  525,  which  was 
intended  to  substitute  an  equivalent  remedy  against  the  United 
States  in  personam  for  the  right  in  rem  against  its  merchant 
vessels  permitted  by  the  Shipping  Board  Act  of  1916,  c.  451,  39 
Stat.  728,  provides,  (§  2)  “That  in  cases  where  if  such  vessel 
were  privately  owned  or  operated  ...  a  proceeding  in  admiralty 
could  be  maintained  at  the  time  of  the  commencement  of  the 
action  herein  provided  for,  a  libel  in  personam  may  be  brought 
against  the  United  States  .  .  .,  provided  that  such  vessel  is 
employed  as  a  merchant  vessel.  . 

Held,  construing  the  two  acts  together,  that  the  proviso  does  not 
•mean  that  the  vessel,  being  a  merchant  vessel,  must  be  actively 
employed  as  such  when  the  action  is  commenced;  and  that  where 
a  vessel  was  at '  all  times  previously  engaged  in  the  mercantile 
trade,  and  so  engaged  when  the  cause  of  action  arose,  the  mere 
fact  that  she  wras  laid  up  and  out  of  use  when  the  action  in 
personam  began  and  thereafter,  did  not  prevent  its  maintenance. 
P.  110. 

Reversed. 
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Opinion  of  the  Court. 

Appeal  under  Jud.  Code,  §  238,  from  a  decree  of  the 
District  Court  dismissing  a  libel  in  personam  for  want  of 
jurisdiction.  See  267  U.  S.  86. 

Mr.  George  V.  A.  McClaskey ,  with  whom  Mr.  C.  C. 
Calhoun  was  on  the  brief,  for  appellant. 

Mr.  J.  Frank  Staley,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  and  Mr. 
Assistant  Attorney  General  Ottinger  were  on  the  brief, 
for  the  United  States. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the 
Court. 

James  Shewan  &  Sons,  a  corporation  of  New  York,  on 
the  12th  day  of  May,  1922,  filed  a  libel  in  admiralty 
against  the  United  States  in  the  District  Court  for  the 
Southern  District  of  New  York,  to  recover  the  value  of 
repairs  made  during  the  month  of  May,  1920,  on  the 
steamship  Biran.  The  libel  averred  that  the  Biran-  was 
owned  by  the  United  States  and  at  all  the  times  men¬ 
tioned  was  engaged  in  the  mercantile  trade,  that  the  lien 
upon  the  vessel  was  one  which  ordinarily  could  be 
enforced  in  admiralty  by  proceeding  in  rem  against  the 
vessel. 

The  jurisdiction  to.  sue  the  United  States  was  ques¬ 
tioned  by  exceptive  allegations.  It  was  agreed  at  the 
hearing  that  on  the  11th  day  of  June,  1921,  the  steamship 
Biran,  which  had  theretofore  been  in  the  merchant  service 
of  the  United  States,  was  laid  up  in  the  care  and  custody 
of  caretakers  employed  by  the  United  States  Shipping 
Board,  in  the  out-of-use  and  laid-up  fleet  of  that  Board 
anchored  in  the  Hudson  River  within  the  District,  and 
so  remained  at  and  after  the  time  when  the  libel  was  filed . 
herein,  and  that  since  June  11,  1921,  it  had  carried  neither 
crew  nor  cargo,  nor  been  the  subject  of  any  operating 
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agreement  for  use  in  the  merchant  or  other  service,  nor 
had  it  been  transferred  by  the  Shipping  Board  to  any 
other  department  or  agency  of  the  Government.  The 
libelant  relied  for  its  right  to  sue  the  United  States 
upon  the  Suits  in  Admiralty  Act  (c.  95,  41  Stat.  525, 
March  9,  1920).  That  act  provides  in  its  first  section, 
with  an  exception  not  important  here,  that  no  vessel 
owned  by  the  United  States  or  by  any  corporation  in 
which  the  United  States  owns  the  capital  stock  or  in  the 
possession  of  the  United  States  or  of  such  corporation  or 
operated  by  or  for  the  United  States  or  such  corporation, 
shall  hereafter,  in  view  of  the  provision  made  elsewhere 
in  the  act  for  a  libel  in  personam,  be  subject  to  arrest  or 
seizure  by  judicial  process  in  the  United  States. 

The  second  section  is  in  part : 

“That  in  cases  where  if  such  vessel  were  privately 
owned  or  operated,  or  if  such  cargo  were  privately  owned 
and  possessed,  a  proceeding  in  admiralty  could  be  main¬ 
tained  at  the  time  of  the  commencement  of  the  action 
herein  provided  for,  a  libel  in  personam  may  be  brought 
against  the  United  States  or  against  such  corporation,  as 
the  case  may  be,  provided  that  such  vessel  is  employed 
as  a  merchant  vessel  or  is  a  tug  boat  operated  by  such 
corporation.” 

The  section  further  provides  that  such  suit  shall  be 
brought  in  the  district  where  the  party  suing  resides  or 
has  its  principal  place  of  business,  or  in  which  the  vessel 
or  cargo  charged  with  liability  is  found. 

The  District  Court,  following  Mack  Engineering  & 
Supply  Co.  v.  United  States,  291  Fed.  713,  dismissed  the 
case  solely  for  lack  of  jurisdiction,  because  the  vessel 
whose  repairs  are  the  subject  of  this  suit  was  laid  up 
and  was  not,  when  the  action  commenced,  employed  as 
a  merchant  vessel,  and  the  judge  has  so  certified  in  this 
proceeding  in  error  under  §  238  of  the  Judicial  Code. 

We  think  this  view  is  based  on  too  narrow  a  construc¬ 
tion  of  the  section.  It  leads  to  the  result  that  one  who 
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repairs  a  merchant  vessel  owned  by  the  United  States  is 
excluded  from  the  benefit  of  the  act  if,  immediately  after 
the  repairs  are  made,  the  United  States  shall  lay  her  up, 
although  still  a  merchant  vessel  in  character  and  without 
change  of  her  to  any  other  service.  If  a  vessel  engaged 
in  the  service  as  a  merchant  vessel  negligently  collides 
with  and  injures  another  vessel,  and  then  at  once  is  laid 
up  before  suit  is  brought  under  this  act,  the  owner  of  the 
vessel  injured  under  such  construction  will  have  no  cause 
of  action  against  the  United  States  for  the  injury.  This 
act  was  enacted  chiefly  for  the  purpose  of  relieving  the 
United  States  from  obstruction  to  its  commercial  traffic 
by  the  seizure  of  merchant  vessels  owned  by  it  or  under 
its  control,  and  was  intended  to  substitute  an  equivalent 
remedy  against  the  United  States  in  'personam  for  the 
right  in  rem  against  the  vessel,  which  the  Act  of  Septem¬ 
ber  7,  1916,  §  9,  c.  451,  39  Stat.  728,  had  permitted. 
Blamberg  Bros.  v.  United  States ,  260  U.  S.  452,  458,  459. 
We  do  not  find  anything  in  the  Act  of  1916  which  would 
prevent  its  liberal  construction  to  enable  one  who  had 
repaired  a  vessel  engaged  solely  as  a  merchant  vessel  for 
the  United  States  from  proceeding  against  that  vessel  in 
rem  under  the  Act  of  1916,  even  though,  after  the  repairs 
had  been  made  upon  her  as  a  commercial  vessel,  she  was 
subsequently  laid  up,  if  she  had  not  then  acquired  char¬ 
acter  as  a  public  vessel.  So  we  do  not  think  that  the 
decision  in  The  Lake  Monroe,  250  U.  S.  246,  would  have 
been  different  had  she  thus  been  laid  up  after  she  had 
injured  the  libelant’s  vessel  in  that  case.  Obviously, 
under  the  Act  of  1916,  liability  to  suit  of  a  vessel  owned 
or  controlled  by  the  United  States  as  a  merchant  vessel 
depended  primarily,  not  upon  the  time  when  the  suit  was 
to  be  brought  and  the  vessel  was  to.  be  seized,  but  upon 
her  character  as  one  solely  engaged  in  merchant  service 
when  the  transaction  occurred  out  of  which  the  liability 
grew. 
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In  view  of  the  purpose  of  Congress,  in  the  Act  of  1920, 
merely-  to  substitute  for  an  action  in  rem  an  action  in 
personam,  the  natural  construction  would  be  one  which, 
ceteris  paribus,  would  measure  the  extent  of  the  right  to 
sue  the  United  States  in  personam  by  that  which  had 
been  granted  in  the  Act  of  1916  to  sue  in  rem  its  offend¬ 
ing  or  responsible  vessel.  The  date  of  natural  importance 
in  fixing,  the  liability  in  rem  would  seem  to  be  that  of 
the  event  out  of  which  the  liability  grew.  The  date  of 
the  suit  would  be  important  only  in  the  application  of  a 
statute  of  limitation  or  a  change  in  character  of  the 
vessel  from  that  of  a  merchant  vessel  to  public  vessel, 
or  possibly  some  kind  of  a  change  in  ownership  or  the 
happening  of  some  other  circumstance  after  the  event 
which  would  exempt  the  offending  vessel  if  privately 
owned  from  seizure  under  the  rules  of  admiralty  law. 
It  is  in  respect  of  such  changes  in  the  situation  before 
suit  that  the  phrase  “in  cases  where  if  such  vessel  were 
privately  owned  ...  a  proceeding  in  admiralty  could 
be  maintained  at  the  time  of  the  commencement  of  the 
action  herein  provided  for,”  is  used;  and  it  does  not 
qualify  or  in  any  way  add  to  the  force  of  the  subsequent 
and  final  proviso  “that  such  vessel  is  employed  as  a 
merchant  vessel  or  is  a  tug  boat  operated  by  such  cor¬ 
poration.” 

What  then  does  the  proviso  mean?  Are  the  words  to 
be  construed  as  if  they  read  “  is  being  actively  employed 
as  a  merchant  vessel”?  Such  a  construction  is  a  narrow 
one  and  not  in  accord  with  the  equitable  purpose  of 
Congress.  The  important  line  between  immunity  from 
judicial  seizure  of  government  vessels  under  the  Act  of 
1916  was  between  public  vessels  and  those  engaged  in 
merchant  service.  The  mere  laying  up  of  a  vessel  en¬ 
gaged  in  the  latter  service  would  not  change  its  character, 
unless  the  Government  did  something  affirmative  to  make 
it  a  public  vessel.  It  would  have  been  an  unjust  result 
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to  hold  that  under  that  act  a  mere  suspension  of  the 
vessel  s  activity  in  merchant  trade  destroyed  its  quasi 
personal  responsibility  for  its  wrongs  done  or  its  liabilities 
incurred  in  that  trade.  In  view  of  the  relation  of  the 
Act  of  1920  to  the  Act  of  1916,  unless  the  words  of  the 
proviso  of  §  2  of  the  Act  of  1920  make  any  other  con¬ 
struction  unreasonable,  the  mere  laying  up  of  the  vessel 
before  suit  brought  under  the  act  should  not  prevent  a 
libel  in  personam  against  the  United  States  for  a  claim 
which  under  the  Act  of  1916  might  be  enforced  against 
the  vessel  itself.  The  words  of  the  proviso  may  reason¬ 
ably  and  more  liberally  be  interpreted  as  a  limitation  that 
the  vessel  is  a  merchant  vessel  and  shall  not  have  lost  its 
character  as  such.  Thus  construed,  §  2  gives  the  District 
Court  jurisdiction  in  such  a  case  as  this. 

Decree  reversed. 


TOD,  COMMISSIONER  OF  IMMIGRATION,  v. 
WALDMAN  ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  95.  Argued  October  20,  21,  1924. — Decided  November  17,  1924. 

1.  When  it  is  found,  in  habeas  corpus,  that  aliens,  refused  admission 
to  the  country  and  held  for  deportation,  were  denied  a  right  of 
appeal  to  the  Secretary  of  Labor,  accorded  by  the  Immigration 
Law  and  regulations,  they  should  not  therefore  be.  discharged  from 
custody  and  their  bail  be  released,  but  the  order  should  secure 
them  the  appeal  and  remand  them  to  custody  of  the  immigration 
authorities  pending  decision  by  the  Secretary.  P.  118. 

2.  In  such  cases,  questions  such  as  educational  qualification  of  an 
immigrant  in  a  foreign  language,  or  the  probable  effect  of  a  physical 
defect  on  future  ability  to  earn  a  living,  which,  determine  the  right 
of  admission,  should  be  remitted  to  the  Department  rather  than 
be  decided  by  the  court  in  the  habeas  corpus  proceeding.  P.  119. 

3.  In  determining  upon  the  admissibility  of  an  alien,  the  immigration 


114 


OCTOBER  TERM,  1924. 

Statement  of  the  Ose. 


/ 


266  U.  S. 


authorities  should  pass  upon  the  issues  made  by  the  /applicant,  and 
its  record,  and  the  return  in  habeas  corpus,  should  reveal  the 
proceedings  and  rulings  in  detail.  P.  119. 

4.  An  order  in  habeas  corpus  remanding  immigrants  to  the  custody 
of  the  immigration  authorities  for  a  further  hearing,  should  be 
followed  by  their  discharge  if  the  hearing  be  not  granted  seasonably . 
P.120. 

289  Fed.  761,  reversed.  See  also,  post,  p.  547. 

This  is  a  certiorari  to  a  judgment  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit,  discharging  Mrs. 
Szejwa  Waldman  and  her  three  minor  children,  as  rela¬ 
tors  in  a  writ  of  habeas  corpus.  The  writ  was  issued  by 
the  District  Court  for  the  Southern  District  of  New 
York,  to  Robert  E.  Tod,  Commissioner  of  Immigration 
at  Ellis  Island.  That  court  dismissed  the  petition  and 
remanded  the  relators.  Mrs.  Waldman  and  her  children, 
reaching  New  York  from  Europe,  were,  after  examina¬ 
tion,  detained  at  Ellis  Island  on  August  28,  1922,  for  de¬ 
portation,  -on  the  ground  that  they  were  liable  to  become 
public  charges  if  admitted  to  the  United  States,  and  also 
because  the  mother  was  an  illiterate  person.  She  ap¬ 
pealed  to  the  Department  of  Labor,  which  directed  the 
case  to  be  reopened  before  a  Board  of  Special  Inquiry 
for  the  purpose  of  according  her  a  reexamination  regard¬ 
ing  her  ability  to  read  Yiddish  and  Hebrew,  with  direc¬ 
tion  if  she  did  not  pass  it,  to  deport  her  and  her  family, 
without  further  reference  to  the  Department.  She  was 
reexamined.  She  alleged  in  her  petition  that,  although 
she  was  able  to  read  in  Yiddish,  she  was  declared  illiterate 
and  she  and  her  family  were  ordered  deported  on  the  next 
sailing,  and  were  refused  appeal  from  this  decision.  She 
further  alleged  that  she  and  her  family  were  seeking  ad¬ 
mission  to  the  United  States  to  avoid  religious  persecu¬ 
tion  in  their  home  in  Proskurow  (once  in  Russia  and  now 
in  the  Ukraine),  that  she  escaped  from  there  in  1919,  and 
after  seventeen  months  spent  in  securing  a  passport  to 
this  country  came  here  as  a  refugee,  that,  if  she  is  de- 
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ported  from  the  United  States,  she  must  be  returned 
to  Proskurow  and  that  she  and  her  children  would  be  in 
danger  of  death;  that  she  and  they,  as  refugees  from  re¬ 
ligious  persecution,  are  exempt  by  the  immigration 
statute  from  the  operation  of  the  literacy  test,  but  that 
their  claim  as  such  refugees  had  not  been  considered  by 
the  Commissioner  of  Immigration  or  the  Secretary  of 
Labor  pursuant  to  the  rules  of  the  immigration  bureau, 
although  the  facts  were  fully  shown  in  her  sworn  evi¬ 
dence  before  the  Commissioner.  Her  petition  further 
alleged  that  relatives  of  hers,  who  are  responsible  citi¬ 
zens  and  residents  of  the  United  States,  are  willing  to 
furnish  a  satisfactory  bond  that  the  Waldman '  family 
will  not  become  public  charges;  indeed,  that  they  are 
themselves  willing  and  able  to  agree  to  support  the 
family. 

The  return  asked  that  the  writ  be  quashed  because  it 
did  not  appear  that  there  was  no  evidence  before  the 
Department  upon  which  the  warrant  could  be  based,  or 
that  the  issues  sought  by  the  petition  now  to  be  litigated 
in  the  court  had  not  already  been  determined  by  the  De¬ 
partment  of  Labor  adversely  to  the  aliens.  The  return 
exhibits  the  records  of  the  Department  and  the  evidence 
taken,  and  a  medical  certificate  showing  that  one  of  the 
daughters,  Zenia  Waldman,  is  afflicted  with  a  dislocation 
of  the  left  hip,  causing  shortening  of  the  left  leg  and 
lameness,  which  may  affect  her  ability  to  earn  a  living; 
and  that  for  this,  and  for  failure  of  the  mother  to  pass 
the  language  test,  all  the  aliens  were  properly  ordered  ex¬ 
cluded;  that  on  appeal,  after  a  careful  consideration,  the 
Second  Assistant  Secretary  directed  that  the  ease  be  re¬ 
opened  before  a  Board  of  Special  Inquiry;  that  another 
hearing  was  given  by  a  different  Board  of  Special  In¬ 
quiry,  the  minutes  of  the  prior  hearing  being  made  a  part 
of  the  evidence  taken  and  other  evidence  introduced,  a 
copy  of  which  is  annexed;  and  that  the  board  duly  and 
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unanimously  reaffirmed  the  former  order  of  exclusion. 
The  return  concludes: 

“  The  proofs  and  record  of  the  proceedings  before  men¬ 
tioned  having  been  duly  transmitted  to  him,  the  Secre¬ 
tary  of  Labor,  after  carefully  considering  the  evidence 
presented  in  the  record,  duly  affirmed  the  excluding  de¬ 
cision  of  the  board  and  directed  the  deportation  of  the 
aliens  herein;  and  for  the  cause  of  the  detention  of  the 
said  aliens  complained  of  in  the  petition  herein,  deponent 
says  that  the  said  aliens  are  and  since  the  receipt  of  said 
writ  of  habeas  corpus  have  been  held  under  and  in  obedi¬ 
ence  to  said  writ  ”. 

The  prayer  was  that  the  writ  of  habeas  corpus  be  dis¬ 
missed  and  the  aliens  remanded  to  the  custody  of  the 
Commissioner,  to  be  dealt  with  in  accordance  with  the 
order  of  exclusion. 

The  Circuit  Court  of  Appeals  ruled  that  the  failure  of 
the  return  to  set  out  the  details  of  the  test  as  to  the 
knowledge  of  Mrs.  Waldman  in  Yiddish  and  Hebrew,  at 
the  first  and  second  hearing,  was  improper ;  that  the  test 
directed  in  both  Hebrew  and  Yiddish,  which  the  statute 
recognized  as  different  languages,  was  a  double  one  for 
which  there  was  no  warrant  in  the  statute.  Without 
stressing  these  defects,  the  court,  pointing  out  that  by 
§  17  of  the  Immigration  Act  of  February  5,  1917,  c.  29, 
39  Stat.  874,  887,  and  regulations  duly  issued  thereunder, 
when  a  case  is  referred  back  to  a  Board  by  the  Bureau  or 
Department,  in  order  that  additional  evidence  may  be 
taken  and  a  new  decision  is  rendered  by  the  Board,  the 
reopened  hearing  shall  be  “of  the  same  nature  and  be 
subject  to  the  same  conditions,  limitations,  and  privileges 
as  an  original  hearing  ”,  held  that  the  departmental  order 
reopening  the  case  was  illegal  in  that  it  took  away  the 
right  of  appeal  after  the  second  examination,  and  that 
the  warrant  of  deportation  was  void.  The  Circuit  Court 
of  Appeals  further  held  that  the  record  so  left  the  case 
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of  the  child  Zenia  that  it  must  be  assumed  that  the 
decision  to  exclude  her  was  not  affirmed  by  the  Depart¬ 
ment  of  Labor  and  that  the  Department  may  well  have 
disagreed  with  the  local  board  as  to  whether  or  not  -file 
physical  defect  would  interfere  with  the  ability  of  Zenia 
to  earn  a  living.  The  order  of  the  District  Court  was 
reversed  with  directions  to  enter  an  order  discharging  the 
relators  and  releasing  their  bail. 

An  application  for  a  rehearing  was  made  to  the  Circuit 
Court  of  Appeals  to  modify  its  order  so  as  not  to  dis¬ 
charge  the  relators  and  their  bail,  but  to  direct  that  the 
trial  court  might  itself  proceed  to  hear  the  issues  and 
determine  the  admissibility  of  the  appellants.  The  Cir¬ 
cuit  Court  of  Appeals  declined  to  make  this  modification, 
but  said  that,  as  the  judgment  was  not  res  judicata,  tjie 
executive  authorities  might  rearrest  the  relator  and  insti¬ 
tute  further  proceedings  to  test  the  legality  of  her  being 
in  the  country.  It  is  the  discharge  of  the  relators  and 
their  bail  by  the  Circuit  Court  of  Appeals  of  which  the 
Government  complains. 

Mr.  Assistant  Attorney  General  Donovan,  with  whom 
Mr.  Solicitor  General  Beck  and  Mr.  Harry  S.  Ridgely 
were  on  the  brief,  for  petitioner. 

Where  the  trial  court,  on  habeas  corpus,  finds  the  alien 
has  not  been  accorded  a  fair  hearing,  it  is  its  duty  to 
determine  the  right  of  the  alien  to  enter  the  United 
States,  and  this  duty  exists  not  only  where  the  right  of 
entry  is  based  upon  claimed  citizenship  but  equally  where 
the  right  of  entry  is  based  upon  the  claim,  as  here,  that 
the  alien  is  able  to  meet  the  literacy  or  other  requirements 
of  the  immigration  laws.  Kwock  Jan  Fat  v.  White,  253 
U;  S.  454;  Ng  Fung  Ho  v.  White,  259  U.  S.  276;  Hoey 
hum  Qung  v.  Johnson,  .299  Fed.  246;  Wong  Wing  Sing 
v.  Nagle,  299  Fed.  601. 

Mr.  Max  J.  Kohler  for  respondents. 
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Mr.  Chief  Justice  Taft,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  Court. 

We  think  that  the  complaint  of  the  Government  is  well 
founded.  The  petitioners  in  the  writ  of  habeas  corpus 
were  aliens  who  had  not  been  legally  admitted  to  the 
country — that  is,  neither  the  immigration  authorities  nor 
the  court  had  held  that  they  were  entitled  to  admission. 
The  immigration  authorities  had  ordered  their  deporta¬ 
tion.  The  Circuit  Court  of  Appeals  merely  found  that 
in  the  course  of  the  examination  by  the  immigration 
authorities  the  relators  had  not  been  given  a  fair  oppor¬ 
tunity  to  appeal  to  the  Secretary  of  Labor  as  provided 
by  the  statute.  This  denial  of  appeal  did  not  give  to 
them  a  right  to  admission  to  the  country.  In  the  due 
and  orderly  disposition  of  the  writ  of  habeas  corpus, 
relators  should  not  have  been  discharged  and  their  bail 
released,  but  the  order  should  have  been  framed  so  as 
to  secure  the  benefit  of  the  appeal  to  the  relators,  to 
which  the  court  by  its  decision  had  held  them  entitled. 
To  discharge  them  was  to  take  them  out  of  the  proper 
custody  of  the  government  authorities  pending  their  ad¬ 
mission  or  exclusion,  was  to  entail  upon  the  Government 
the  affirmative  and  initial  duty  of  re-arresting  them  and 
was  improperly  discharging  the  security  for  their  response 
to  any  lawful  order  of  the  immigration  authorities.  The 
mere  fact  that  by  re-arrest  the  Government  would  not  be 
confronted  by  any  judgment  of  res  judicata  did  not  suffice. 
The  power  of  the  court  in  such  a  case  is  indicated  by 
§  761  of  the  Revised  Statutes  in  reference  to  habeas 
corpus.  The  section  provides  that  a  court  or  justice  or 
judge  shall  proceed  in  a  summary  manner  to  determine 
the  facts  of  the  case  by  hearing  the  testimony  and  argu¬ 
ments  and  thereupon  to  dispose  of  the  party  as  law  and 
justice  require.  The  law  and  justice  here  required  under 
the  decision  of  the  Circuit  Court  of  Appeals  was  that  the 
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case  should  be  sent  to  the  District  Court  with  instructions 
to  remand  the  petitioners  to  the  custody  of  the  immigra¬ 
tion  authorities,  to  await  the  result  of  the  appeal  from 
the  judgment  of  deportation  to  the  Secretary  of  Labor. 

Counsel  for  the  Government  urge  that  under  three 
decisions  of  this  Court,  Chin  Yow  v.  United  States,  208 
U.  S.  8,  13,  Kwock  Jan  Fat  v.  White,  253  U.  S.  454,  and 
Ng  Fung  Ho  v.  White,  259  U.  S.t276,  the  question  with 
respect  to  which  the  petitioners  have  not  been  given  a 
fair  hearing  should  now  be  remanded  to  the  District 
Court  for  its  decision.  Without  saying  that  the  circum¬ 
stances  might  not  arise  which  would  justify  such  a  varia^ 
tion  in  the  order  from  that  which  we  now  direct,  we  do 
not  think  that  the  course  taken  in  the  cases  cited  should 
guide  us  here.  In  those  cases  the  single  question  was 
whether  the  petitioner  was  a  citizen  of  the  United  States 
before  he  sought  admission,  a  question  of  frequent  judi¬ 
cial  inquiry.  Here  the  questions  are  technical  ones  in¬ 
volving  the  educational  qualifications  of  an  immigrant 
in  a  language  foreign  to  ours,  and  the  medical  inquiry  as 
to  effect  of  a  physical  defect  on  the  probability  of  a  child’s 
being  able  to  earn  a  living  dr  of  becoming  a  public  charge. 
The  court  is  not  as  well  qualified  in  such  cases  to  consider 
and  decide  the  issues  as  the  immigration  authorities. 
The  statute  intends  that  such  questions  shall  be  consid¬ 
ered  and  determined  by  the  immigration  authorities.  .  It 
would  seem  better  to  remand  the  relators  to  the  hearing 
of  the  appeal,  by  the  Secretary  and  his  assistants,  who 
have  constant  practice  and  are  better  advised  in  deciding 

such  questions.  .  .  .. 

We  concur  with  the  Circuit  Court  of  Appeals  m  its 

criticism  of  the  record  in  this  case  in  that  it  does  not  set 
out  more  fully  the  details  of  the  test  applied  in  the  ex¬ 
aminations.  The  record  is  defective  also  in  not  showing 
the  definite  rulings  of  the  Commissioner  or  the  Board  of 
Inquiry  on  the  issues  made  by  Mrs.  Waldman  in  her 
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evidence.  This  made  clear  her  claim  that  she  and  her 
children  were  refugees  from  religious  persecution  relieving 
her  from  an  educational  test;  but  no  finding  appears  in 
the  record  on  this  point  either  by  the  Board  or  the  De¬ 
partment  on  appeal.  The  mere  implication  that  the  claim 
must  have  been  passed  on  adversely  to  her  because  the 
language  test  was  applied  is  not  enough.  If  the  neces¬ 
sary  finding  was  in  fact  made,  it  should  be  made  part  of 
the  record.  We  agree  -with  the  Circuit  Court  of  Appeals 
also  that  the  absence  from  the  record  of  any  finding  by 
the' Department  on  appeal  as  to  the  issue  whether  the 
lameness  of  Zenia,  one  of  the  children,  affected  her  ability 
to  earn  a  living  or  made  her  likely  to  become  a  public 
charge,  is  a  defect.  The  inquiry  and  finding  should  have 
been  made.  If  made,  the  record  should  disclose  it.  If 
not  made,  the  inquiry  should  be  made  and  the  finding 
recorded. 

We  see.  no  reason,  therefore,  wny  upon  the  appeal 
which  it  is  now  decided  the  Secretary  of  Labor  must 
afford  the  relators,  he  should  not  consider  and  make  a 
definite  finding  on  the  issues  made  by  the  petition,  to  wit, 
first,  whether  the  relators  are  not  relieved  from  the  test 
as  to  language  because  they  are  refugees  from  religious 
persecution;  second,  whether,  if  it  be  necessary;  a  proper 
test  as  to  the  reading  knowledge  of  Yiddish  only,  which 
Mrs.  Waldman  had,  was  sufficient  to  meet  the  require¬ 
ments  of  the  statute,  and,  if  not,  to  order  another;  and, 
third,  whether  the  lameness  of  Zenia  Waldman  is  likely  to 
affect  her  ability  to  earn  her  living  or  to  make  her  a 
public  charge.  The  order  of  the  Circuit  Court  of  Ap¬ 
peals  is  reversed  and  modified  in  accordance  with  this 
opinion,  with  instructions  to  remand  the  petitioners  to  the 
custody  of  the  immigration  authorities  to  await  the  hear¬ 
ing  on  the  appeal  before  the  Secretary  of  Labor.  Failing 
the  granting  and  hearing  of  the  appeal  within  thirty  days 
after  the  coming  down  of  the  mandate  herein,  the  re- 
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lators  and  their  bail  are  to  be  discharged.  Mahler  v 
Eby,  264  U.  S.  32,  46. 

Reversed  and  remanded  to  the  District  Court  for 
further  proceedings  in  conformity  with  this  opinion. 


MELLON,  SECRETARY  OF  THE  TREASURY  OF 
THE  UNITED  STATES,  ET  AL.  v.  ORINOCO 
IRON  COMPANY. 

APPEAL  FROM  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  491.  Motion  to  dismiss  or  affirm  submitted  October  13,  1924. — 
Decided  November  17,  1924. 

The  Act  of  F ebruary  27 ,  1896,  c.  34,  29  Stat.  32,  directs  that  moneys 
received  by  the  Secretary  of  State  from  foreign  governments  in 
trust  for  citizens  ■  of  the  United  States  or  others,  shall  be  deposited 
in  the  Treasury;  and  that  the  Secretary  of  State  shall  determine 
the  amounts  due  claimants  from  such  funds  and  certify  the  same 
to  the  Secretary  of  the  Treasury  who,  upon  presentation  of  such 
certificates,  shall  pay  the  amounts  so  found  to  be  due;  the  act  ap- 
.  propriating  such  funds  in  the  Treasury  “  for  the  payment  to  the 
ascertained  beneficiaries  thereof  of  the  certificates  herein,  pro¬ 
vided  for.” 

Held,  that  the  duty  of  the  Secretary  of  the  Treasury  in  paying  such 
certificates  is  ministerial;  and  that,  where  the  claimant  named  in 
a  certificate  held  as  trustee  ex  rrudeficio  for  another  whose  equity 
the  Secretary  of  State  had  remitted  to  the  courts,  the  Supreme 
Court  of  the  District  of  Columbia  had  jurisdiction  of  a  suit  brought 
by  such  beneficial  owner  against  the  other  in  which  the  Secretary 
of  the  Treasury  and  the  Treasurer  of  the  United  States  might  be 
impleaded,  be  required  to  pay  over  the  money  to  a  receiver,  and 
be  enjoined  from  making  other  disposition  of  it.  Houston  v. 
Ormes,  252  U.  S.  469;  P.  125. 

54  App.  D.  C.  218;  296  Fed.  965,  affirmed. 

Appeal  by  the  Secretary  of  the  Treasury  and  the  Treas¬ 
urer  of  the  United  States  from  a  decree  of  the  Court  of 
Appeals  of  the  District  of  Columbia,  which  affirmed  a 
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decree  of  the  Supreme  Court  of  the  District  directing 
payment  of  a  fund  to  a  receiver  and  granting  an  in¬ 
junction  against  other  disposition  of  it. 

Mr.  William  R.  Harr  and  Mr.  Edward  S.  Duvall,  for 
appellee,  in  support  of  the  motion  to  dismiss  or  affirm. 

Mr.  Solicitor  General  Beck,  for  appellants,  in  opposi¬ 
tion  to  the  motion. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the 
Court. 

The  subject  of  this  suit  is  $56,250,  now  in  the  Treasury 
of  the  United  States,  which  is  the  undistributed  balance 
of  an  indemnity  of  $385,000  received  by  the  Secretary  of 
State  from  Venezuela.  This  was  in  satisfaction  of  the 
claim  of  the  Orinoco  Company,  Limited,  hereafter  known 
as  the  Limited  Company,  against  Venezuela  because  of 
her  illegal  annulment  of  the  so-called  Fitzgerald  conces¬ 
sion,  which  by  mesne  transfers  from  the  original  con¬ 
cessionaire  had  vested  in  the  Limited  Company,  and  of 
her  ouster  of  that  company.  The  appellee,  the  Orinoco 
Iron  Company,  was  the  lessee  of  the  Limited  Company 
of  mining  rights  in  the  concession  covering  the  remainder 
of  the  term  of  the  concession,  and  was  in  possession  of 
them  at  the  time  of  the  ouster.  The  Iron  Company  had 
engaged  actively  in  mining  operations  and  had  expended 
$175,000  in  exploiting  and  operating  the  mines  when  its 
property  and  rights  were  thus  confiscated. 

At  the  instance  of  the  Limited  Company,  our  Depart¬ 
ment  of  State  made  the  claim  against  Venezuela  for  the 
injuries  sustained,  and  finally  a  protocol  was  signed  be- 
'  tween  the  two  countries  whereby  Venezuela  agreed  to 
pay  and  did  pay  $385,000  to  the  United  States. 

By  Act  of  February  27,  1896,  c.  34,  29  Stat.  23,  32, 
it  is  provided  as  follows: 
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Hereafter  all  moneys  received  by  the  Secretary  of 
State  from  foreign  governments  and  other  sources,  in 
trust  for  citizens  of  the  United  States  or  others,  shall  be 
deposited  and  covered  into  the  Treasury. 

The  Secretary  of  State  shall  determine  the  amounts 
due  claimants,  respectively,  from  each  of  such  trust  funds, 
and  certify  the  same  to  the  Secretary  of  the  Treasury, 
who  shall,  upon  the  presentation  of  the  certificates  of  the 
Secretary  of  State,  pay  the  amounts  so  found  to  be  due. 

“  Each  of  the  trust  funds  covered  into  the  Treasury  as 
aforesaid  is  hereby  appropriated  for  the  payment  to  the 
ascertained  beneficiaries  thereof  of  the  certificates  herein 
provided  for.” 

After  the  payment  was  made  into  the  Treasury  of  the 
United  States,  a  controversy  arose  between  the  receiver 
of  the  Limited  Company,  who  had  meantime  been  ap¬ 
pointed  by  a  Minnesota  state  court,  and  the  Orinoco  Iron 
Company,  the  present  appellee,  as  to  who  was  entitled 
to  the  fund,  and  the  latter  sought  to  have  the  payment 
ordered  made  to  it.  The  Secretary  of  State,  in  a  letter 
to  the  counsel  of  the  Orinoco  Iron  Company  said  in 
answer : 

“  I  desire  to  say  that  the  Department  of  State,  m 
making  its  determination  as  to  the  distribution  of  awards 
or  settlements  of  international  claims,  is  always  guided 
by  certain  fundamental  rules,  which  may  be  roughly 
stated  as  follows: 

“  The  awards  are  distributed  among  the  original  claim¬ 
ants  showing  themselves  entitled  thereto,  or  to  the  heirs, 
representatives,  devisees,  or  legal  assignees  of  such  claim¬ 
ants.  On  occasion  the  Department  also  makes  payments 
to  such  other  persons  in  such  amounts  as  the  parties 
above  indicated,  being  determined,  shall  agree  and  direct. 
Except  as  to  such  claimants  claiming  to  share  in  the 
award  as  claimants,  or  their  heirs,  devisees,  representa¬ 
tives,  or  legal  assignees  claiming  to  share  in  the  award  by 
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reason  of  such  relationship  to  such  claimants,  all  parties 
who  allege  claims  against  the  fund  itself,  as  also  all 
creditors  of  such  claimants,  or  of  their  heirs,  devisees, 
representatives,  or  legal  assignees,  are  in  accordance  with 
the  uniform  rule  and  practice  of  the  Department  remitted 
to  the  courts  for  the  enforcement  of  the  rights  of  which 
they  consider  themselves  possessed,  or  to  private  agree¬ 
ment  with  the  parties  in  interest, — as  they  may  be 
advised.” 

The  Secretary  of  State  accordingly  directed  the  pay¬ 
ment  of  the  money  to  the  Limited  Company  and  to  other 
persons  designated  by  it,  and  sent  proper  certificates  to 
the  Secretary  of  the  Treasury  for  such  distribution. 

The  Orinoco  Iron  Company  then  filed  this  bill  in  the 
Supreme  Court  of  the  District  of  Columbia  to  restrain 
the  Secretary  of  the  Treasury  and  the  Treasurer  of  the 
United  States  from  paying  the  fund  still  remaining  in 
the  Treasury  to  the  Limited  Company  and  its  receiver, 
LeCrone,  in  accordance  with  the  certificate  of  the  Secre¬ 
tary  of  State,  and  asked  that  a  receiver  be  appointed  to 
receive  the  fund  while  the  right  of  the  complainant  to 
appropriate  the  fund  to  its  claim  should  be  litigated. 
The  Limited  Company  and  its  receiver  were  made  parties, 
and  the  issue  between  the  complainant  and  the  Limited 
Company,  with  respect  to  this  fund,  was  heard  and  de¬ 
cided  in  favor  of  -the  complainant  and  present  appellee. 
Both  the  Supreme  Court  of  the  District  and  the  Court 
of  Appeals  found  that  at  least  $175,000  of  the  $385,000 
of  the  award  was  based  upon  the  contributions  which  the 
Orinoco  Iron  Company  had  made  in  execution  of  its 
contract  to  work  the  iron  mines  of  the  concession,  and 
that  the  Limited  Company  in  ignoring  and  denying  all 
fights  of  the  Orinoco  Iron  Company  to  share  in  the  fund 
had  been  guilty  of  fraud  in  appropriating  that  which  was 
the  equitable  interest  of  the  Orinoco  Iron  Company. 
Accordingly  the  injunction  was  made  permanent,  a  re- 
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ceiver  was  appointed,  and  the  Secretary  of  the  Treasury 
was  directed  to  pay  the  $56,250  to  that  receiver,  who  was 
authorized  to  execute  a  full  acquittance  of  the  United 
States  as  from  the  parties  to  the  suit. 

This  is  an  appeal  by  the  Secretary  of  the  Treasury  and 
the  Treasurer  of  the  United  States  to  which  the  Orinoco 
Company,  Limited,  and  its  receiver  are  not  parties.  They 
took  a  separate  appeal  which  was  dismissed  last  term,  265 
U.  S.  598.  The  question  raised  on  this  appeal  therefore 
does  not  involve  the  merits  of  the  controversy  between 
the  Orinoco  Iron  Company,  the  appellee,  and  the  Orinoco 
Company,  Limited,  and  its  receiver.  We  must  assume 
here,  therefore,  that  in  attempting  to  take  over  and  deny 
to  the  Orinoco  Iron  Company  the  equitable  interest  of 
that  company,  the  Orinoco  Company,  Limited,  and  its 
receiver  are  as  to  the  Iron  Company  in  the  position  of 
a  trustee  ex  mcdeficio. 

It  is  contended,  on  behalf  of  the  Secretary  of  the  Treas¬ 
ury,  that  his  duty  in  this  regard  is  entirely  ministerial, 
that  he  must  carry  out  the  behest  of  the  Secretary  of 
State,  who  is  charged  by  law  with  determining  who  the 
proper  claimants  are,  and  therefore  that,  after  the  de¬ 
cision  of  the  Secretary  of  State,  no  court  may  interfere 
between  the  payment  by  the  Secretary  of  the  Treasury 
to  the  claimant  found  to  be  entitled.  We  consider  this 
question  to  be  already  settled  by  the  decision  of  this 
Court  against  the  Government’s  contention. 

In  Houston  v.  Ormes ,  252  U.  S.  469,  Congress  had  ap¬ 
propriated  $1,200  to  pay  a  claim  found  by  the  Court  of 
Claims  to  be  due  to  one  Susan  Sanders.  This  was  a  suit, 
brought  by  one  who  claimed  an  equitable  lien  for  at¬ 
torney’s  fees  upon  the  amount  thus  appropriated,  to  en¬ 
join  the  Secretary  of  the  Treasury  and  the  Treasurer  of 
the  United  States  from  paying  the  amount  due  on  that 
lien  to  the  person  named  in  the  appropriation,  and  to  re¬ 
quire  thpm  to  pay  the  sum  claimed  to  a  receiver  in  the 
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suit  pending  the  hearing  and  to  accept  the  receipt  of  the 
receiver  as  in  full  acquittance  of  the  Government  from 
the  parties  to  the  suit  for  the  amount  paid  him.  The 
Court  in  that  case  said,  p.  473 : 

“  In  the  present  case  it  is  conceded,  and  properly  con¬ 
ceded,  that  payment  of  the  fund  in  question  to  the  de¬ 
fendant  Sanders  is  a  ministerial  duty,  the  performance 
of  which  could  be  compelled  by  a  mandamus.  But  from 
this  it  is  a  necessary  consequence  that  one  who  has  an 
equitable  right  in  the  fund  as  against  Sanders  may  have 
relief  against  the  officials  of  the  Treasury  through  a  man¬ 
datory  writ  of  injunction,  or  a  receivership  which  is  its 
equivalent,  making  Sanders  a  party  so  as  to  bind  her  and 
so  that  the  decree  may  afford  a  proper  acquittance  to  the 
Government.  The  practice  of  bringing  suits  in  equity 
for  this  purpose  is  well  established  in  the  courts  of  the 
District  ( Sanborn  v.  Maxwell,  18  App.  D.  C.  245;  Roberts 
v.  Consaul,  24  App.  D.  C.  551,  562;  Jones  v.  Rutherford , 
26  App.  D.  C.  114;  Parish  v.  McGowan,  39  App.  D.  C. 
184;  s.  c.  on  appeal,  McGowan  v.  Parish,  237  U.  S.  285, 
295).  Confined,  as  it  necessarily  must  be,  to  cases 
where  the  officials  of  the  Government  have  only  a  min¬ 
isterial  duty  to  perform,  and  one  in  which  the  party  com¬ 
plainant  has  a  particular  interest,  the  practice  is  a  con¬ 
venient  one,  well  supported  by  both  principle  and 
precedent.” 

It  seems  to  us  that  the  present  case  can  not  be  dis¬ 
tinguished  from  the  one  cited.  It  is  conceded  by  the 
Government  that  the  duty  of  the  Secretary  of  the  Treas¬ 
ury  is  ministerial  and  is  to  pay  the  amount  ordered  dis¬ 
tributed  by  the  Secretary  of  State  to  the  persons  named 
in  his  certificate.  Certainly  the  action  of  the  Secretary 
of  the  Treasury,  in  obedience  to  an  appropriation  by 
Congress,  is  neither  more  nor  less  of  a  ministerial  duty 
than  the  obligation  of  the  Secretary  of  the  Treasury  in 
the  case  at  bar  to  act  in  compliance  with  the  direction  of 
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the  Secretary  of  State.  This  case  is  here  on  a  motion 
to  dismiss  or  affirm.  The  decree  of  the  Court  of  Ap¬ 
peals  is 

Affirmed. 


AVENT  v.  UNITED  STATES. 

ERKOR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  OHIO. 

No.  52.  Argued  October  9,  1924. — Decided  November  17,  1924. 

1.  Where  the  constitutional  grounds  for  bringing  a  case  to  this 
Court  from  the  District  Court  by  appeal  are  frivolous,  but  there 
are  other  questions  urged,  the  case  will  be  transferred  to  the 
Circuit  Court  of  Appeals.  P.  131. 

2.  That  Congress,  to  meet  emergencies,  may,  consistently  with  the 
Fifth  Amendment,  require  a  preference  in  the  order  of  purposes  for 
which  coal  may  be  carried  in  interstate  commerce;  that  this  does 
not  trench  upon  power  reserved  to  the  States;  that  the  power 
may  be  delegated  to  the  Interstate  Commerce  Commission,  for 
exercise  under  rules  that  are  reasonable  and  in  the  interest  of  the 
public  and  of  commerce;  and  that  violation  of  the  rules  may  be 
made  a  crime, — are  propositions  plainly  settled  by  previous  de¬ 
cisions.  Transportation  Act,  Title  IV,  §  402  (15),  considered. 
P.  130. 

3.  The  objection  that  an  order  of  the  Interstate  Commerce  Com¬ 
mission  unconstitutionally  prefers  the  ports  of  one  State  over  those 
of  another,  cannot  avail  a  party  whom  the  alleged  preference  does 
not  concern.  P.  131. 

Case  transferred  to  Circuit  Court  of  Appeals. 

Error  to  a  judgment  of  the  District  Court  fining  the 
plaintiff  for  violating  a  rule  of  the  Interstate  Commerce 
Commission. 

Mr.  Frank  E.  Wood,  with  whom  Mr.  Edgar  M.  Powers 
was  on  the  briefs,  for  plaintiff  in  error. 

Section  1,  par.  15,  Interstate  Commerce  Act,  as 
amended  by  Transportation  Act,  1920,  delegates  legis¬ 
lative  power  unlawfully  and  there  is  no  clear  statutory 
basis  for  the  charge  of  a  crime. 
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The  order  of  the  Commission  is  repugnant  to  the  Con¬ 
stitution  because  it  transcends  the  authority  delegated 
to  Congress  over  interstate  commerce,  and  encroaches 
upon  the  police  powers  of  the  States. 

The  order  deprived  defendant  of  property  without  due 
process  of  law  in  violation  of  the  Fifth  Amendment. 

The  order  gave  a  preference  to  one  port  over  another, 
in  violation  of  cl.  6,  §  9,  Art.  I,  of  the  Constitution. 

The  fuel  administrative  powers  assumed  by  the  Com¬ 
mission  were  not  authorized  by  §  1  of  the  Interstate  Com¬ 
merce  Act  as  amended.  The  powers  asserted  violate 
par.  12,  §  1,  and  were  not  conferred  by  par.  15.  Their 
existence  is  negatived  by  the  subsequent  enactment  of  the 
National  Emergency  Act  of  September  22,  1922,  c.  413,  42 
Stat.  1025. 

Service  Order  23  was  not  binding  on  the  defendant  be¬ 
cause  it  was  directed  to  carriers,  not  shippers,  and  its 
terms  were  not  published  as  required  by  law. 

No  concession  or  discrimination  was  accepted  or  re¬ 
ceived  by  the  defendant  within  the  meaning  of  the  Elkins 
Act,  because  there  was  no  advantage  knowingly  given  or 
granted  by  the  carrier,  nor  so  charged  in  the  indictment. 

The  question  is  not  solely  one.  of  constitutional  law,  but 
necessarily  includes  construction  of  the  Elkins  Act  and 
§  1  of  the  Interstate  Commerce  Act,  as  amended. 

The  validity  of  the  provisions  of  Service  Order  23  has 
not  been  settled  by  recent  adjudications  of  the  courts. 

If  par.  15,  §  1,  is  construed  as  authorizing  the  Com¬ 
mission  to  enter  such  an  order  as  Service  Order  23,  it  must 
be  held  void  as  delegating  legislative  power  unlawfully. 

Armour  Packing  Co.  v.  United  States,  209  U.  S.  56; 
Chicago  &  Alton  R.  R.  Co.  v.  Kirby,  225  U.  S.  155  ; 
Pennsylvania  R.  R.  Co.  v.  Puritan  Coal  Co.,  237  U.  S. 
121,  and  other  cases  relied  upon  by  the  Government,  do 
not  establish  that  the  offense  charged  is  outlined  in  the 
Elkins  Act.  See  United  States  v.  Koenig  Coed  Co.,  1  Fed. 
(2d)  738. 
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Mr.  Blackburn  Esterline,  Assistant  to  the  Solicitor 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  the  United  States. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

Transportation  Act,  1920,  (February  28,  1920,  c.  91,) 
Title  IV,  §  402  (15),  41  Stat.  456,  474,  476,  authorizes 
the  Interstate  Commerce  Commission,  whenever  it  is  of 
opinion  that  shortage  of  equipment,  congestion  of  traffic 
or  other  emergency  requiring  immediate  action  exists  in 
any  section  of  the  country,  to  suspend  its  rules  as  to  car 
service  and  to  make  such  reasonable  rules  with  regard  to 
it  as  in  the  Commission’s  opinion  will  best  promote  the 
service  in  the  interest  of  the  public  and  the  commerce  of 
the  people ;  and  also,  among  other  things,  to  give  direc¬ 
tion  for  preference  or  priority  in  transportation  or  move¬ 
ment  of  traffic. 

On  July  25,  1922,  the  Interstate  Commerce  Commis¬ 
sion,  reciting  that  in  the  opinion  of  the  Commission  an 
emergency  which  required  immediate  action  existed  upon 
the  railroad  lines  east  of  the  Mississippi  River,  ordered 
that  coal  cars  should  be  furnished  to  the  mines  accord¬ 
ing  to  a  certain  order  of  purposes  numbered  in  classes 

1,  2,  3,  4  and  5,  and  that  no  coal  embraced  in  classes  1, 

2,  3  or  4  should  be  subject  to  reconsignment  or  diversion 
except  for  some  purpose  in  the  same  or  a  superior  class. 
The  making  of  gas  falls  in  class  2;  the  making  of  Portland 
Cement  into  class  5. 

The  plaintiff  in  error  was  indicted  for  fraudulently  in¬ 
ducing  interstate  carriers  to  transport  coal  seemingly  in¬ 
tended  to  be  used  to  make  gas  but  actually  intended  to 
be  used  to  make  Portland  Cement  in  violation  of  the 
Commission’s  order.  A  demurrer  to  this  indictment  was 
overruled  and  the  plaintiff  in  error  pleaded  guilty  and 
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was  sentenced  to  a  fine.  Subsequently  he  moved  in  ar¬ 
rest  of  judgment  upon  the  grounds  that  the  order  and  the 
statute  if  it  authorized  the  order  were  unconstitutional, 
as  depriving  him  of  due  process  of  law,  and  as  exercising 
a  power  reserved  to  the  States;  and  also  that  the  order 
granted  a  preference  to  the  ports  of  one  State  over  those 
of  another.  The  motion  was  overruled  and  a  writ  of 
error  was  taken  direct  to  this  Court. 

The  right  to  come  here  depends  upon  the  presence  of 
some  substantial  constitutional  question.  But  so  far  as 
such  questions  are  raised  we  are  of  opinion  that  they  are 
not  substantial  in  view  of  previous  decisions.  We  must 
take  it  that  an  emergency  contemplated  by  the  statute 
existed,  as  found  by  the  Commission  and  alleged  in  the 
indictment.  That  in  such  circumstances  Congress  could 
require  a  preference  in  the  order  of  purposes  for  which 
coal  should  be  carried,  consistently  with  the  Fifth 
Amendment,  is  clear  and  is  assumed  in  Peoria  &  Pekin 
Union  Ry.  Co.  v.  United  States,  263  U.  S.  528,  532.  See 
also  Wilson  v.  New,  243  U.  S.  332.  Fort  Smith  &  West¬ 
ern  R.  R.  Co.  v.  Mills,  253  XJ.  S.  206,  207.  Pennsylvania 
R.  R.  Co.  v.  Puritan  Coal  Mining  Co.,  237  U.  S.  121,  133. 
That  it  can  do  so  without  trenching  upon  the  powers  re¬ 
served  to  the  States  seems  to  us  not  to  need  argument. 
That  it  can  give  the  powers  here  given  to  the  Commis¬ 
sion,  if  that  question  is  open  here,  no  longer  admits  of 
dispute.  Interstate  Commerce  Commission  v.  Illinois 
Central  R.  R.  Co-,  215  U.  S.  452.  United  States  v.  Grim- 
aud,  220  U.  S.  506.  Pennsylvania  R.  R.  Co.  v.  Puritan 
Coal  Mining  Co.,  237  U.  S.  121,  133.  The  statute  con¬ 
fines  the  power  of  the  Commission  to  emergencies,  and 
the  requirement  that  the  rules  shall  be  reasonable  and 
in  the  interest  of  the  public  and  of  commerce  fixes  the 
only  standard  that  is  practicable  or  needed.  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364.  Nash  v. 
United  States,  229  U.  S.  373,  376,  377.  Intermountain 
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Rate  Cases,  234  U.  S.  476,  486.  Mutual  Film  Co.  v.  In¬ 
dustrial  Commission  of  Ohio,  236  U.  S.  230,  246.  Con¬ 
gress  may  make  violation  of  the  Commission’s  rules  a 
crime.  United  States  v.  Grimaud,  220  U.  S.  506.  The 
alleged  preference  of  ports  if  there  is  anything  in  the 
objection  does  not  concern  the  plaintiff  in  error.  As 
there  is  no  substance  in  the  grounds  for  the  appeal  to  this 
Court  and  as  other  matters  are  urged  the  case  must  be 
transferred  to  the  Circuit  Court  of  Appeals.  United 
Surety  Co.  v.  American  Fruit  Product  Co.,  238  U.  S. 
140.  Act  of  September  14,  1922,  c.  305,  42  Stat.  837. 

Transferred  to  Circuit  Court  of  Appeals. 


MACKENZIE  v.  A.  ENGELHARD  &  SONS 
COMPANY. 

A.  ENGELHARD  &  SONS  COMPANY  v. 
MACKENZIE. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 

Nos.  55  and  59.  Argued  October  9,  1924. — Decided  November  17, 

1924. 

1.  An  appeal  is  a  proceeding  in  the  original  cause  and  the  suit  is 
pending  until  the  appeal  is  disposed  of,  P.  142. 

2.  Where  the  owner  of  corporate  shares,  the  unendorsed  certificate 
for  which  was  held  by  another  as  collateral  to  a  note,  at  first  pre¬ 
vailed  in  a  suit  brought  by  the  latter  in  a  Kentucky  court  to  en¬ 
force  the  note  and  the  lien,  and,  under  permission  of  the  judgment, 
withdrew  the  stock  certificate,  filed  as  an  exhibit,  and  procured  the 
shares  to  be  transferred  by  the  corporation  to  others,  held: 

(a)  That  a  final  judgment,  entered  after  a  reversal,  sustaining  the 
plaintiff’s  claim,  ordering  that  the  shares  be  publicly  sold,  and 
confirming  a  sale  so  made  to  the  plaintiff,  was  binding,  with  re¬ 
spect  to  his  ownership  so  acquired,  upon  the  assignees  of  the  shares, 
who  so  took  them  pending  the  appeal,  although  the  plaintiff  had 
obtained  no  supersedeas  of  the  original  judgment,  and,  owing  to 
the  tactics  pursued  by  his  opponents,  had  bought  them  in  at  far 
less  than  their  true  value.  P.  143. 
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(6)  That  Kentucky  Civ.  Code  §  747,  providing  that  “  an  appeal 
shall  not  stay  proceedings  on  the  judgment  unless  a  supersedeas  be 
issued,”  was  inapplicable.  P.  143. 

(c)  That  the  plaintiff’s  rights,  under  the  state  judgment,  to  have 
the  shares  with  accrued  dividends  or  their  value  was  absolute  as 
against  the  corporation,  (which  allowed  the  transfer  with  notice 
of  the  suit,)  and  were  not  diminished  in  equity  by  his  failure  to 
procure  the  supersedeas,  or  to  pursue  the  assignees  of  the  stock, 
(since  he  was  not  bound  to  do  either,)  nor  by  the  low  price  he 
paid  for  the  shares.  Id. 

286  Fed.  813,  reversed. 

Certiorari,  on  petitions  of  both  sides,  to  review  a 
decree  of  the  Circuit  Court  of  Appeals  which  modified  a 
decree  for  the  plaintiff,  Mackenzie,  in  his  suit  to  compel 
the  defendant  corporation  to  deliver  to  him  a  certificate 
for  shares  of  its  stock,  or  to  pay  him  their  value,  and  for 
an  accounting  of  all  dividends  declared  since  his  purchase 
of  the  shares  at  a  judicial  sale. 

Mr.  William  Marshall  Bullitt,  with  whom  Mr.  Samuel 
B.  King  was  on  the  brief,  for  Mackenzie. 

Mackenzie  became  the  full  legal  owner  of  the  130  shares 
of  stock,  as  purchaser  at  a  valid  judicial  sale,  duly  con¬ 
firmed  by  the  state  court. 

The  court  could  adjudge  a  lien  on  the  shares  of  stock 
without  retaining  the  physical  custody  of  the  certificate 
itself,  which  it  had  erroneously  surrendered  to  Esch- 
mann  under  the  original  judgment.  When  that  judgment 
was  reversed,  and  Eschmann’s  executors  were  decreed  to 
return  the  certificate  to  the  court,  their  failure  could  not 
affect  the  power  of  the  court  to  adjudge  a  lien  upon  the 
stock  to  secure  the  payment  of  the  note  on  which  it  was 
pledged.  Sprague  v.  Cocheco  Mjg.  Co.,  Fed.  Cas.  No. 
13,249. 

The  stock  stands  in  the  name  of  the  original  transferees 
and  no  rights  of  bona  fide  purchasers  for  value,  without 
notice,  have  arisen. 
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Neither  the  judgment,  order  of  sale,  nor  order  of  con¬ 
firmation,  was  ever  appealed  from,  and  they  cannot  be 
collaterally  attacked  here. 

Whether  (a)  a  lien  could  be  created  by  pledging  a 
certificate  of  stock  without  endorsing  it  in  blank,  or  (b) 
the  compulsory  surrender  of  the  possession  of  the  pledged 
thing  under  order  of  court  destroys  the  lien,  or  (c)  a 
court’s  commissioner  must  have  physical  possession  of 
the  thing  sold  at  the  time  of  the  sale,  or  (d)  corporate 
stock  could  be  sold  and  a  bill  of  sale  made  therefor  with¬ 
out  having  the  mere  evidence  thereof  in  the  shape  of  the 
stock  certificate  present — were  all  matters  which,  whether 
decided  rightly  or  wrongly,  could  only  affect  the  correct¬ 
ness  of  the  judgment  and  not  its  validity. 

Any  rights  acquired  by  Eschmann,  or  by  his  wife  or 
attorney  through  him,  under  the  lower  state  court  original 
decree,  were  subject  to  be  divested  by  a  reversal. 

The  Engelhard  Company’s  act  in  transferring  the  stock 
pending  the  appeal  was  voluntary, — not  done  under  or 
pursuant  to  the  judgment. 

Putting  to  one  side  cases  of  purchasers  under  judicial 
sales  (where  for  reasons  of  public  policy  judicial  sales  are 
protected  even  in  the  event  of  reversal,  96  Am.  St.  Rep. 
136,  note),  the  law  is  well  settled  that  even  if  a  bona  fide 
purchase,  for  value,  is  made  after  an  appeal  is  taken,  the 
purchaser’s  title  remains  subject  to  the  final  decision  of 
the  appellate  court;  and  hence  his  title  is  lost  if  that  re¬ 
sults  in  a  reversal.  Kirkland  v.  Trott,  75  Ala.  321;  Real 
Estate  Sav.  Co.  v.  Collonious,  63  Mo.  290;  Carr  v.  Cates, 
96  Mo.  271;  Dunnington  v.  Elston,  101  Ind.  373;  Debell 
v.  Foxworthy,  9  B.  Mon.  228;  Clark  v.  Farrow,  10  B.  Mon. 
446;  Clarey  v.  Marshall,  4  Dana,  95;  Martin  v.  Kennedy, 
83  Ky.  335;  Cook  v,  French,  96  Mich.  525;  Lord  v. 
Hawkins,  39  Minn.  73;  Smith  v.  Bums,  72  Miss.  966; 
Harle  v.  Lang  don,  60  Tex.  555. 
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An  appeal  is  a  mere  continuation  of  the  original  suit, 
so  that  the  lis  pendens  established  by  the  suit  continues 
until  the  expiration  of  the  time  for  appeal;  or,  in  the 
event  of  appeal,  until  the  final  disposition  of  the  case  by 
the  appellate  court.  Golden  v.  Riverside  Coal  Co-,  184 
Ky.  200;  Webb  v.  Webb's  Guardian,  178  Ky.  152.  Fidel¬ 
ity  Trust  Co.  v.  Louisville  Banking  Co.,  119  Ky.  675; 
Langley  v.  Warner,  3  N.  Y,  327;  Bank  of  United  States 
v.  Bank  of  Washington,  6  Pet.  19;  and  Fidelity  Mutual 
Life  Ins.  Co.  v.  Clark,  203  U.  S.  64,  distinguished. 

The  basis  of  the  decision  in  the  Fidelity  Trust  Co.  Case 
was  the  difference  between  money  and  property,  as  is 
shown  by  Webb  v.  Webb's  Guardian,  supra,  and  Golden 
v.  Riverside  Coal  Co.,  supra.  See  also,  Phelps  v.  Elliott, 
35  Fed.  455. 

A  creditor  receiving  payment  out  of  money  lawfully 
in  the  plaintiff’s  hands,  occupies  a  very  different  position 
from  a  corporation  which  chooses  to  transfer  corporate 
stock  upon  its  books  at  the  request  of  an  ostensible 
owner,  with  full  knowledge  that  another  person  is  claim¬ 
ing  title  thereto. 

Having  procured  the  ruling  dismissing  it  as  a  party, 
the  Engelhard  Company  is  now  estopped  from  claiming 
that  it  should  have  been  a  party  to  the  suit  or  that 
Mackenzie  should  have  pursued  some  other  course. 
Doniphan  v.  Gill,  I  B.  Mon.  199;  Taylor  v.  Cook,  136 
Ala.  354;  Kelly  v.  Norwich  Co.,  82  la.  137. 

Mackenzie,  having  acquired  title  to  the  stock,  was  en¬ 
titled  to  demand  a  transfer  thereof  on  the  company’s 
books,  and  when  it  refused  he  could  maintain  an  action, 
in  equity,  to  compel  a  transfer  of  the  stock  to  him  and 
an  accounting  for  dividends  paid  since  he  became  the 
owner.  St.  Romes  v.  Cotton  Press  Co.,  127  U.  S.  614; 
14  Corpus  Juris,  757,  §  1158;  Cushman  v.  Thayer  Mfg. 
Co.,  76  N.  Y.  365;  Mundt  v.  Commercial  Natl.  Bank,  136 
Am.  St.  Rep.  1023,  and  monographic  note,  pp.  1030, 
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1035,  1039;  Citizens  Natl.  Bank  v.  State,  45  L.  R.  A. 
(N.  S.)  1075,  and  elaborate  note,  pp.  1080-1082.  See 
also  Leurey  v.  Bank,  Ann.  Cas.  1913  E,  pp.  1174r-1176, 
note  and  cases  there  cited;  4  Pomeroy’s  Eq.  Jur.,  3d  ed., 
§  1412,  note. 

The  law  in  Kentucky  is  to  the  same  effect.  Bank  of 
Kentucky  v.  Winn,  110  Ky.  140;  see  also  Ramage  v. 
Gould,  176  Cal.  746. 

To  a  suit  of  that  kind,  the  corporation  is  the  only 
necessary  party;  and  third  persons  claiming  to  hold  cer¬ 
tificates  for  the  same  stock  are  not  necessary  parties.  St. 
Romes  v.  Cotton  Press  Co.,  127  U.  S.  614;  Skinner  v. 
Fort  Wayne  R.  Co.,  58  Fed.  55. 

When  a  corporation  knows  that  there  are  rival  claim¬ 
ants  to  a.  certificate  of  stock,  which  controversy  is  in  liti¬ 
gation,  it  acts  at  its  peril  in  deciding  between  them;  and 
if  the  corporation  “  guesses  wrong  ”  as  to  which  will  ulti¬ 
mately  have  the  better  title,  it  is  responsible  to  the  right¬ 
ful  owner.  1  Machen’s  Modern  Law  of  Corporations, 
§  935;  Miller  v.  Doran,  245  Ill.  200. 

The  company  could  have  protected  itself — either  by 
interpleader  or  refusal  to  transfer  the  stock  until  the 
appeal  was  decided,  or  by  demanding  a  bond  of  indem¬ 
nity.  See  note  to  O’Neil  v.  Wolcott  Mining  Co.,  174 
Fed.  527;  27  L.  R.  A.  (N.  S.)  200,  201;  Mundt  v.  Com¬ 
mercial  Natl.  Bank,  supra,  p.  1030,  note  1;  7  R.  C.  L.  268. 

If  a  corporation  issue  new  certificates  to  one  not  the 
true  owner  thereof,  the  owner  can  maintain  a  suit  in 
equity  against  the  corporation  to  compel  the  issuance  of 
new  certificates  to  him,  or,  in  the  alternative,  to  recover 
the  value  of  his  stock.  '  Black  v.  Zaeharie  &  Co.,  3  How. 
483;  Telegraph  Co.  v.  Davenport,  97  U.  S.  369;  Moores 
v.  Citizens’  Natl.  Bank,  111  U.  S.  156;  St.  Romes  v. 
Cotton  Press  Co.,  127  U.  S.  614. 

The  Circuit  Court  of  Appeals  erred  in  limiting  Mac¬ 
kenzie’s  recovery  to  his  original  $7,500  debt  and  interest. 
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It,  in  effect,  denied  the  full  faith  and  credit  to  the  state 
court  judgment,  which  by  statute  it  is  required  to  accord. 
Rev.  Stats.,  §  905;  Cooper  v.  Newell,  173  U.  S.  555; 
Yazoo  &  Mississippi  Valley  R.  R.  Co.  v.  Clarksdale,  257 
U.  S.  10. 

A  federal  court,  in  equity,  is  not  entitled  to  decide  a 
case  according  to  its  individual  ideas  of  what  the  result 
should  be,  but  it  is  bound  by  the  fixed  principles  of 
jurisprudence,  one  of  which  is  that  it  must  give  to  the 
judgment  of  a  state  court,  having  personal  jurisdiction 
of  the  parties,  the  same  effect  as  to  the  rights  arising 
therefrom,  as  would  be  accorded  by  the  judgment  in  the 
State  where  rendered.  Cooper  v.  Newell,  173  U.  S.  555. 

The  Circuit  Court  of  Appeals  misconceived  the  nature 
of  the  equitable  principle  invoked  by  it  to  justify  its 
disregard  of  Mackenzie’s  legal  title  to  the  stock  and  its 
award  of  damages  measured  by  a  lien  that  had  ceased  to 
exist.  Magniac  v.  Thomson,  15  How.  281;  Betzler  v. 
James,  227  Mo.  375.  See  also  Old  Colony  Trust  Co.  v. 
Med  field  Street  Ry.  Co.,  215  Mass.  156;  York  v.  Trigg, 
87  Okla.  214;  Osborn  v.  United  States  Bank,  9  Wheat. 
738. 

Mr.  J.  Verser  Conner,  with  whom  Mr.  Percy  N.  Booth 
was  on  the  brief,  for  A.  Engelhard  &  Sons  Company. 

The  first  judgment  decreed  that  Mackenzie  had  no 
cause  of  action  against  Eschmann  and  no  lien  on  the 
stock,  and  directed  that  the  certificate  be  delivered  to 
Eschmann.  More  than  two  months  thereafter,  Esch¬ 
mann  withdrew  the  certificate  from  court,  and  more  than 
three  and  one-half  months  thereafter  presented  the  cer¬ 
tificate  to  the  corporation  and  demanded  its  transfer. 
Is  the  corporation  liable  for  making  such  transfer?  If 
it  is,  its  liability  is,  of  course,  wholly  dependent  upon 
its  knowledge  of  the  litigation  between  Mackenzie  and 
Eschmann. 
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Section  747  of  the  Civil  Code  of  Kentucky:  “An  appeal 
shall  not  stay  proceedings  on  the  judgment  unless  a  super¬ 
sedeas  be  issued.” 

The  transferees  who  took  while  the  first  judgment  was 
in  effect,  took  a  good  title.  Fidelity  Trust  Co.  v.  Louis¬ 
ville  Banking  Co.,  119  Ky.  675;  Bank  of  United  States  v. 
Bank  of  Washington,  6  Pet.  19. 

Admitting  that  the  transferees  knew  of  the  litigation, 
the  fact  is  that  they  took  title  at  a  time  when  the  title  of 
Eschmann  to  the  stock  was  free  from  encumbrance  by 
virtue  of  the  judgment  of  the  Jefferson  Circuit  Court. 
The  notice,  therefore,  that  Mackenzie  might  appeal 
and  get  that  judgment  reversed  could  not  be  made  to 
take  the  place  of  a  supersedeas  bond.  When  the  case  was 
reversed  and  the  new  judgment  entered,  Mackenzie  ac¬ 
quired  a  perfectly  valid  right  as  against  Eschmann,  but  no 
right  as  against  Eschmann’s  transferees. 

A  more  recent  decision  of  this  Court  illustrates  the  same 
principle.  Fidelity  Mutual  Life  Ins.  Co.  v.  Clarke,  203  • 
U.  S.  64;  Langley  v.  Warner,  3  N.-  Y.  327;  Wood’s  Ad¬ 
ministrator  v.  Nelson’s  Administrator,  9  B.  Mon.  600. 

“  Whatever  is  lawfully  done  under  the  judgment  before 
the  supersedeas  takes  effect  is  valid  and  must  stand.”  37 
Cyc.  602;  2  R.  C.  L.,  pp.  273,  291. 

Consequently  Mackenzie  was  bound  by  the  judgment 
of  the  court  permitting  Eschmann  to  withdraw  the  stock 
and  his  alleged  lien  was  lost  thereby.  His  only  chance  to 
save  it  was  to  supersede,  that  judgment.  Hey  v.  Harding, 
25  Ky.  L.  Rep.  1454;  Garrett  v.  Jensen,  44  Cal.  App.  99. 
See  Maxwell  v.  Bank  of  New  Richmond,  101  Wis. 
286;  Stephens  v.  Willis,  21  Ky.  L.  Rep.  170.  Clarey  v. 
Marshall,  4  Dana,  95;  Golden  v.  Riverside  Coal  Co.,  184 
Ky.  200;  Webb  v.  Webb’s  Guardian,  178  Ky.  152;  Miller 
v.  Doran,  245  Ill.  200,  distinguished.  Cf.  Ure  v.  Ure, 
223  Ill.  454;  Chicago  &  N.  W.  Ry.  Co.  v.  Garrett,  239 
Ill.  297. 
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The  corporation  which  was  not  a  party  to  the  litigation 
in  the  lower  court  cannot  be  held  liable  for  a  tort  in  doing 
an  act  which,  when  done,  was  justified  by  a  subsisting 
judgment.  Bridges  v.  McAlister,  106  Ky.  791. 

One  who  acts  in  a  manner  justified  by  a  subsisting  and 
unsuperseded  judgment  is  protected,  even  though  the  act 
is  not  done  by  compulsion  of  the  judgment.  Porter  v. 
Small,  62  Opeg.  574;  Hall  y.  Smith-McKenney  Co.,  162 
Ky.  159;  Stephens  v.  Willis,  21  Ky.  L.  Rep.  170. 

An  interpleader  proceeding  by  the  corporation  would 
have  been  useless,  as  the  respective  rights  of  Mackenzie 
and  Eschmann  to  the  stock  were  res  judicata  when  the 
corporation  transferred  it.  Deposit  Bank  v.  Frankfort, 
191  U.  S.  499. 

Eschmann  had  the  right  to  demand  that  his  stock  be 
transferred  even  though  Mackenzie  had  a  lien  thereon. 
First  Natl.  Bank  v.  Bowman,  168  Ky.  433.;  National  City 
Bank  v.  Wagner,  216  Fed.  473. 

Had  the  corporation  refused  to  transfer  upon  Esch- 
mann’s  demand,  it  would  have  rendered  itself  liable  in 
damages.  The  possibility  of  an  appeal  from  the  judg¬ 
ment  did  not  justify  refusal  of  the  corporation  to  act  in 
accordance  with  the  judgment.  American  Natl.  Bank  v. 
Douglas,  126  Ark.  7. 

A  corporation  is  not  liable  for  registering  a  voidable 
transfer.  Casey  v.  Kastell,  237  N.  Y.  305. 

The  corporation  cannot  inquire  into  the  validity,  as 
between  the  parties,  of  a  transfer  of  its  stock.  Having 
lawfully  transferred  the  stock  in  1915,  it  was  not  liable 
for  refusal  to  reissue  it  in  1919.  6  Fletcher’s  Cyc.  of 

Corporations,  p.  6412;  Machen,  Corporations,  §934. 

Eve:q  if  the  transfer  was  wrongful,  no  liability  attaches, 
because  (a)  no  loss  is  shown  to  have  been  suffered  by 
Mackenzie,  and  (b)  the  transfer  on  the  books  was  not 
essential  to  the  transfer  of  title,  and  such  transfer  on  the 
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books  was  not  the  proximate  cause  of  any  loss  suffered 
by  Mackenzie.  Smith  v.  Railroad,  91  Tenn.  221. 

The  Circuit  Court  of  Appeals  erred  in  deciding  that 
-it  was  bound  by  the  decisions  of  this  Court  to  hold  the 
transfer  on  the  corporate  books  to  be  the  proximate 
cause  of  loss  to  Mackenzie.  Eschmann,  being  the  owner, 
had  a  right  to  demand  and  enforce  the  transfer  of  his 
stock  on  February  20,  1915,  in  spite  of  any  lien  of  Mac¬ 
kenzie’s.  Telegraph  Co.  v.  Davenport,  97  U.  S.  369;  St. 
Romes  v.  Cotton  Press  Co.,  127  U.  S.  614,  distinguished. 

The  distinction  between  the  liability  of  a  corporation 
for  making  a  transfer  without  authority  from  the  true 
owner,  and  its  liability  for  making  such  transfer  pursuant 
to  the  direction  of  the  true  owner  but  in  violation  of  some 
equitable  rights  of  third  persons,  was  aptly  pointed  out 
by  Judge  Lurton.  Smith  v.  Railroad,  91  Tenn.  221. 

As  for  the  refusal  of  the  corporation  to  transfer  the 
stock  to  Mackenzie  after  his  alleged  purchase  at  the  ju¬ 
dicial  sale,  obviously,  if  the  corporation  acted  lawfully 
when  it  transferred  the  stock  to  Eschmann’s  assignee's,  it 
could  not  be  liable  for  refusing  to  do  an  impossible  thing, 
that  is,  to  issue  the  stock  to  Mackenzie  four  years  there¬ 
after.  Engelhard  Company  was  not  a  party  to  the  liti¬ 
gation  when,  the  judgment  relied  on  was  entered  and  had 
not  been  for  something  like  six  years.  The  judgment, 
therefore,  cannot  bind  the  company  as  res  judicata.  Mc- 
Callister  v.  Bridges',  19  Ky.  L.  Rep.  107 ;  Everidge  v.  Mar¬ 
tin,  164  Ky.  497. 

Mackenzie’s  title  to  the  stock  as  purchaser  has  not  been 
adjudged.  He  took  only  the  title  which  Eschmann  had, 
and  that  was  no  title.  Beale  v.  Stroud,  191  Ky.  755. 

By  voluntarily  relinquishing  possession  of  the  cer¬ 
tificate  through  his  failure  to  supersede  the  judgment, 
Mackenzie  lost  his  lien. 
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The  attempted  sale  of  the  chattel  not  in  the  court’s 
possession,  (the  corporation  not  being  a  party)  was 
ineffective  to  convey  title. 

The  order  of  sale  and  bill  of  sale  did  not  describe  the 
thing  sold  sufficiently  to  effect  a  valid  sale. 

A  court  of  equity  will  not  enforce  rights  claimed  under  . 
a  judgment  unless  it  be  shown  that  the  enforcement  of 
such  rights  would  produce  equity.  23  Cyc.  p.  1432; 
Lawrence  Mfg.  Co.  v.  Janesville  Cotton  Mills,  138  U.  S. 
552;  Gay  v.  Parpart,  106  U.  S.  679;  Wadhams  v.  Gay, 

73  Ill.  415. 

This  is  the  rule  recognized,  but  we  submit  misapplied, 
by  the  Circuit  -  Court  of  Appeals  in  the  case  at  bar.  If 
Mackenzie  could  show,  first,  that  he  had  been  deprived 
of  the  means  of  collecting  his  original  debt,  and  second, 
that  he  had  been  so  deprived  by  the  action  of  the  cor¬ 
poration,  and  third,  that  the  corporation  was  not  justified 
in  making  the  transfer  in  reliance  on  the  judgment,  there 
might  be  some  ground  to  contend  that  a  court  of  equity 
should  lend  him  its  aid.  In  this  case,  he  wants  to  punish 
the  corporation  which  acted  in  good  faith  and  in  reliance 
on  the  judgment  of  the  court;  and  he  wants  to  gain  for 
himself  a  net  profit  of  more  than  $30,000,  though  there 
is  no  equity  in  his  claim. 

A  federal  court  should, decline  to  exercise  its  equitable 
powers  to  enforce  an  inequitable  claim  based  upon  a  state 
court  judgment.  Hassall  v.  Wilcox,  130  U.  S.  493;  Gay 
v.  Parpart,  supra. 

The  case  should  be  remanded  to  the  District  Court 
with  directions  to  dismiss  the  petition. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  brought  by  Mackenzie  to  compel  the  de¬ 
fendant  corporation,  A.  Engelhard  &  Sons  Company,  to 
deliver  to  the  plaintiff  one  hundred  and  thirty  shares  of 
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stock  formerly  represented  by  certificate  numbered  24,  to 
t  e  defendant,  or  to  pay  to  him  the  value  of  the  same, 
and  the  amount  of  all  dividends  declared  upon  the  shares 
since  July  15,  1918.  The  grounds  are  these. 

The  plaintiff,  being  holder  of  a  note  for  $7,500  and  of 
the  above  mentioned  certificate  then  standing  in  the 
name  of  F.  W.  R.  Eschmann  and  unendorsed  but  stated 
in  the  note  to  be  security,  brought  a  suit  against  Esch¬ 
mann,  and  others,  makers  of  the  note,  and  the  corpora¬ 
tion,  in  the  Jefferson  Circuit  Court  of  Kentucky,  to  re¬ 
cover  upon  the  note,  to  have  it  declared  a  lien  upon  the 
said  stock  and  to  have  the  lien  enforced.  He  filed  the 
certificate  as  an  exhibit.  The  corporation  was  dismissed 
from  the  suit  upon  its  demurrer,  but  of  course  had  notice 
thereafter  that  the  suit  was  pending  and  that  the  plain¬ 
tiff  claimed  an  interest  in  the  stock.  Indeed,  the  plain- 
tiff  had  previously  sought  to  have  the  certificate  that  he 
held  transferred  to  him  as  pledgee  but  had  been  refused. 
On  November  7,  1914,  judgment  was  rendered  for  the 
defendants  and  it  was  further  adjudged  that  the  defend¬ 
ant  F.  W.  R.  Eschmann  be  “  permitted  ”  to  withdraw  the. 
certificate  from  the  exhibits,  leaving  a  copy  in  the  record. 
The  plaintiff  prayed  an  appeal  but  did  not  obtain  a 
supersedeas,  as  he  might  have  by  giving  a  bond. 

Eschmann  withdrew  the  certificate  and  on  February  20, 
1915,  obtained  in  placfe  of  it  new  certificates  to  his  wife 
and  his  attorney.  .On  April  26,  1915,  the  plaintiff  per¬ 
fected  his  appeal  to  the  Court  of  Appeals  of  Kentucky. 
On  March  6,  1917,  the  Court  of  Appeals  reversed  the 
judgment  below,  174  Ky.  450;  and  on  October  31,  1917, 
final  judgment  was  entered  in  the  Jefferson  Circuit  Court 
that  the  plaintiff  should  recover  the  sum  demanded  and 
that  he  had  a  lien  upon  certificate  No.  24,  and  the  shares 
represented  by  it  and  upon  any  certificates  that  might 
have  been  issued  by  the  corporation  to  the  defendants, 
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then  the  executors  of  F.  W.  R.  Eschmann,  deceased,  in 
lieu  of  No.  24,  to  secure  the  plaintiff  in  the  payment  of 
the  debt  and  costs.  It  was  adjudged  further  that  the 
shares  should  be  sold  and  that  the  defendants  should  re¬ 
turn  the  certificate  to  the  Court.  On  July  15,  1918,  a 
sale  was  had,  but  the  attorney  for  the  defendants,  who 
also  is  attorney  for  the  corporation,  attended  and  gave 
notice  that  the  certificate  had  been  sold  by  Eschmann 
and  had  been  canceled.  The  plaintiff  bought  for  one 
hundred  dollars  and  on  October  30,  1918,  the  sale  was 
confirmed  by  the  Court.  Subsequently  he  demanded  a 
certificate  from  the  corporation  but  was  refused.  All  its 
stock  had  been  issued. 

In  the  present  case  the  District  Court  decreed  that  the 
plaintiff  recover  his  original  debt  and  interest,  with  a 
dividend  declared  after  the  purchase  by  the  plaintiff,  in 
all  $13,354.75,  with  interest  from  the  date  of  the  decree 
until  paid.  Both  parties  appealed  to  the  Circuit  Court 
of  Appeals.  That  Court,  while  agreeing  that  the  plain¬ 
tiff  was  entitled  to  relief  against  the  corporation,  held 
that  as  the  plaintiff  had  not  obtained  a  supersedeas  to  the 
first  judgment  in  the  former  suit  and  had  taken  no  pro¬ 
ceedings  before  the  sale  to  establish  what  title  would  pass 
by  it,  his  relief  in  equity  should  be  limited  to  the  amount 
of  the  debt,  interest  and  costs  in  the  other  suit  up  to  the 
time  of  sale,  although  the  plaintiff’s  right  was  absolute  at 
law.  286  Fed.  813.  Writs  of  certiorari  were  issued  on 
the  petitions  of  both  sides.  [262  U.  S.  739.] 

It  does  not  seem  to  us  to  need  argument  to  establish 
that  the  sale  to  the  plaintiff  was  effectual  as  against  the 
parties  .to  the  suit.  The  decree  confirming  the  sale  was 
final  and  not  appealed  from.  We  believe  the  rule  in 
Kentucky  to  be  that  purchasers  pendente  lite  would 
stand  in  the  defendant’s  shoes.  An  appeal  is  a  proceed¬ 
ing  in  the  original  cause  and  the  suit  is  pending  until  the 
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appeal  is  disposed  of.  Therefore,  apart  from  more  spe¬ 
cial  considerations  applicable  here  but  not  needing  men¬ 
tion,  the  assignees  of  the  stock  stood  no  better  than 
Eschmann  unless  they  were  helped  by  the  provision  that 

an  appeal  shall  not  stay  proceedings  on  the  judgment 
unless  a  supersedeas  be  issued  ”  in  the  Kentucky  Civil 
Code.  §  747.  But  there  was  no  question  here  of  any 
proceedings  on  the  judgment.  When  the  final  judgment 
was  reached  it  determined  the  rights  of  Eschmann  ab 
initio ,  and  it  seems  to  us  impossible  to  believe  that  it 
did  not  also  determine  the  rights  of  the  assignees.  We 
understand  that  this  would  be  the  view  of  the  Kentucky 
Court  of  Appeals.  Golden  v.  Riverside  Coal  &  Timber 
Co.,  184  Ky.  200,  205. 

The  liability  of  the  corporation  rightly  was  found  to 
exist  by  both  Courts  below.  The  company  might  be  liable 
even  without  fault,  and  if  for  any  reason  it  were  unable 
to  restore  the  stock  it  might  be  answerable  for  its  value. 
Telegraph  Co.  v.  Davenport,  97  U.  S.  369,  372.  Moores 
v.  Citizens’  National  Bank,  111  U.  S.  156,  1-66.  Butliere, 
as  we  have  said,  it  had  notice  of  the  suit.  It  knew  that 
the  first  judgment  might  be  reversed,  as  it  was,  upon 
appeal,  and  was  entitled  to  protect  itself,  as  it  might  have 
and  for  all  that  appears  may  have  done,  when  it  issued 
the  new  certificates.  We  perceive  no  reason  in  the  Ken¬ 
tucky  Civil  Code  for  distinguishing  between  its  position 
and  that  of  the  assignees. 

We  come  then  to  the  question  whether  equity  requires 
any  diminution  of  the  rights  acquired  by  the  plaintiff 
under  the  judicial  sale  to  him.  It  is  adjudged  that  his 
rights  are  absolute.  It  is  a  strong  thing  to  cut  down  his 
rights  under  the  judgment  of  the  State  Court.  The 
parties  stood  upon  equal  ground..  Without  going  further 
into  the  facts  each  seems  to  have  been  trying  to  get  the 
better  of  the  other  and  neither  can  get  much  help  from 
atmospheric  considerations.  The  plaintiff  did  not  care 
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to  assume  the  liabilities  of  a  supersedeas  bond,  but  if  the 
defendant  .took  no  steps  to  protect  itself  it  might  have 
done  so.  The  plaintiff  was  not  bound  to  pursue  the  as¬ 
signees  of  the  stock  before  looking  to  the  corporation. 
St.  Romes  v.  Levee  Steam  Cotton  Press  Co.,  127  U.  S. 
614,  620.  It  is  immaterial  what  were  the' limits  of  the 
plaintiff’s  original  interest ;  he  comes  before  this  Court  as 
absolutely  entitled  to  the  stock  and  the  preliminaries  to 
his  acquiring  the  title  have  no  bearing  on  the  case.  He 
got  it  at  a  better  bargain  than  he  would  have  done  had 
his  adversaries  taken  a  different  course,  but  he  got  it  and 
his  right  is  not  to  be  impugned.  See  Miller  v.  Doran,  245 
Ill.  200. 

Decree  reversed. 

Mb.  Justice  McReynolds,  Mr.  Justice  Sutherland 
and  Mr.  Justice  Sanford  dissent. 


B.  FERNANDEZ  &  BROS.,  SUCCESSORS,  ET  AL.  v. 
AYLLON  Y  OJEDA,  IN  HER  OWN  RIGHT  AND 
AS  GUARDIAN  AD  LITEM,  ETC. 

certiorari  to  the  circuit  court  of  appeals  for  the 

FIRST  CIRCUIT. 

No.  82.  Argued  October  16,  1924. — Decided  November  17,  1924. 

1.  Special  deference  is  to  be  paid  to  decisions  of  the  Supreme  Court 
of  Porto  Rico  which  turn  upon  the  local  statutes  and  traditions 
of  the  Island.  P.  146. 

2.  A  sale  of  land  belonging  to  minors  in  Porto  Rico  made  by  their 
testamentary  tutor  without  recording  his  appointment  in  the 
registry  of  tutorships,  or  giving  the  bond  or  taking  the  oath 
required  yby  law,  but  made  under  order  of  the  local  District  Court 
havipg  jurisdiction  over  the  minors  and  the  tutor,  held  a  “  just  ” 
or  “  proper  ”  title  within  the  ten-year  prescription  law,  as  the 
order  was  valid  on  its  face  and  the  purchasers  were  not  obliged 
to  inquire  behind  it  and  had  no  actual  notice  of  any  defect.  Id. 

288  Fed.  28,  reversed. 
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Certiorari  to  a  decree  of  the  Circuit  Court  of  Appeals 
reversing  a  decree  of  the  Supreme  Court'  of  Porto  Rico 
which  upheld  a  title  by  prescription  in  a  suit  to  set  aside 
a  sale  of  land. 

Mr.  Philip  N .  J ones  for  B.  Fernandez  &  Bros.,  peti¬ 
tioners. 

Mr.  Reeves  T.  Strickland,  with  whom  Mr.  Felix 
Cordova-Davila,  Mr.  Paul  J.  Christian  and  Mr.  Charles 
T.  Tittmann  were  on  the  brief,  for  respondent. 

Mr.  Frederick  S.  Tyler  and  Mr.  Frank '  Antonsanti,  for 
Hubadron,  petitioner,  submitted. 

Mr.  Justice  Holmes  delivered  th6  opinion  of  the 
Court. 

This  is  a  suit  to  set  aside  a  sale  of  land  in  Porto  Rico 
formerly  belonging  to  the  respondents,  on  the  ground  that 
it  purported  to  be  made  by  their  testamentary  tutor  or 
guardian,  and  that  the  sale  was  void  because  his  appoint¬ 
ment  had  not  been  recorded  in  the  registry  of  tutorships, 
and  no  bond  had  been  given  nor  oath  taken  by  him  as 
required  by  law.  The  defendants,  the  petitioners  here, 
relied  upon  a  title  by  the  ordinary  prescription  of  ten 
years  possession  under  a  just  title  and  in  good  faith,  the 
sale  to  them  having  been  made  more  than  ten  years  before 
this  suit  was  begun.  The  sale  took  place  under  an  order 
of  the  local  District  Court  having  jurisdiction  over  the 
minors  and  over  the  tutor,  but  the  Circuit  Court  of  Ap¬ 
peals  overruling  the  Supreme  Court  of  Porto  Rico  held 
that  this  was  not  sufficient  to  constitute  just  titled  seem¬ 
ingly  being  of  opinion  that  the  purchasers  were  chargeable 
with  notice  that  the  record  would  have  disclosed  the  fail¬ 
ure  of  the  guardian  to  satisfy  what  it  regarded  as  con¬ 
ditions  precedent  to  the  exercise  of  his  power.  288  Fed. 
28,  sub  nom.  Ayllon  v.  Gonzalez.  A  writ  of  certiorari  was 
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granted  by  this  Court.  [263  U.  S.  691.]  Of  course  there 
is  no  doubt  of  our  jurisdiction  upon  certiorari  although  the 
respondent  seems  to  have  been  misled  by  some  decisions 
upon  writs  of  error.  Judicial  Code,  §  240.  We  shall  as¬ 
sume  without  argument  that  the  Circuit  Court  of  Appeals 
also  was  right  in  taking  jurisdiction  on  the  ground  that 
the  value  of  the  land  exceeded  five  thousand  dollars  and 
that  the  title  to  the  land  was  in  issue  in  this  suit.  Act  of 
January  28, 1915,  c.  22,  §  2;  38  Stat.  803,  804. 

The  decision  of  the  Supreme  Court  of  Porto  Rico  turned 
upon  local  statutes  and  local  traditions.  The  caution  to 
be  used  before  overruling  such  decisions  was  emphasized 
in  a  recent  case  where  the  action  of  the  Supreme  Court 
was  open  to  greater  doubt  than  here.  Diaz  v.  Gonzalez, 
261  U.  S.  102,  106.  For  here  apart  from  the  respect  due 
to  the  local  judgment  its  reasoning  commands  our  assent. 
The  question  is  whether  the  defendants  held  their  pos¬ 
sessions  under  a  “just”  or  “proper”  title  as  it  is  called 
indifferently,  within  the  meaning  of  the  law  that  allows  a 
ten-year  prescription  in  that  case  in  place  of  the  thirty 
years  for  which  a  just  title  is  not  required.  As  remarked 
by  the  Porto  Rican  Court  a  just  title  does  not  mean  a 
perfect  title,  as  otherwise  prescription  would  not  be 
needed.  See  United  States  v.  Chandler- Dunbar  Water 
Power  Co.,  209  U.  S.  447,  450.  If  the  title  is  good  on  its 
face  and  the  possessor  under  it  has  no  notice  of  any  ex¬ 
trinsic  defect,  it  will  found  a  good  title  in  ten  years.  The 
order  of  sale  disclosed  no  defect,  and  the  Supreme  Court 
held  that  as  it  issued  from  a  Court  having  jurdiction  over 
the  minors  and  over  the  tutor,  as  we  have  said,  the  pur¬ 
chasers  were  not  bound  to  look  further.  They  had  no 
actual  notice  of  the  omissions  of  the  tutor,  and  for  the 
purposes  of  a  possession  in  good  faith  that  would  satisfy 
the  law.  They  were  entitled  to  assume  that  all  necessary 
conditions  had  been  fulfilled.  We  need  not  consider  the 
further  intimation  of  the  Court,  also  to  be  respected,  that 
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the  failure  to  register  and  to  give  bond  did  not  make  the 
sale  void. 

Longpre  v.  Diaz,  237  U.  S.  512,  has  no  bearing  on  the 
present  case.  There  the  conveyance  assailed  was  made 
with  no  semblance  of  authority,  as  the  parties  knew,  and 
it  was  held  that  persons  holding  under  a  conveyance  that 
was  void  upon  the  facts  known  to  them  could  not  be  pos¬ 
sessors  in  good  faith,  and  that  a  jud[ge  of  first  instance  had 
no  jurisdiction  to  validate  the  sale  at  a  later  date.  Here 
the  judge  had  the  jurisdiction  that  we  have  stated  and  an 
order  that  On  its  face  was  a  valid  exercise  of  that  jurisdic¬ 
tion  furnished  a  proper  title  to  one  who  believed  the  facts 
to  be  as  the  order  implied. 

Judgment  reversed. 


DAVIS,  AGENT,  v.  KENNEDY,  ADMINISTRATRIX 
OF  KENNEDY,  DECEASED. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  THE  STATE  OF, 

TENNESSEE. 

No.  85.  Argued  October  17,  1924.— -Decided  November  17,  1924. 

Where  a  railway  collision,  killing  an  engineer,  was  directly  due  to 
neglect  of  his  personal  duty  net  to  move  his  train  forward 
without  positively  ascertaining  that  another  train  had  passed, 
the  possibility  that  the  accident  might  have  been  prevented  but 
for  contributory  negligence  of  other  members  of  the  crew  in  not 
performing  the  look-out  duty  devolving  also'  upon  them,  will  not 
sustain  an  action  by  his  representative  against  the  carrier  under 
the  Federal  Employers’  Liability  Act.  P.  148. 

Reversed. 

Certiorari  to  a  judgment  of  the  Supreme  Court  of 
Tennessee  affirming  a  judgment  for  death  by  personal 
injuries,  recovered  under  the  Federal  Employers  Liability 

Act. 
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Mr.  Fitzgerald  Hall,  with  whom  Mr.  Frank  Slemons 
and  Mr.  Seth  M.  Walker  were  on  the  brief,  for  petitioner. 

Mr.  W.  E.  Norvell,  Jr.,  for  respondent. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  under  the  Employers’  Liability  Act 
of  April  22,  1908,  c.  149,  §  1,  35  Stat.  65,  brought  by  the 
administratrix  of  David  Kennedy  to  recover  damages  for 
his  death  upon  a  railroad  while  under  federal  control. 
The  death  was  caused  by  a  collision  between  two  trains 
called  No.  1  and  No.  4,  west  of  a  point  known  as  Shops 
which  was  two  and  a  half  miles  west  of  Nashville,  Ten¬ 
nessee.  The  tracks  were  double  from  Nashville  to  Shops 
but  after  that  the  track  was  single.  No.  1,  bound  for 
Nashville,  had  the  right  of  way,  and  the  crew  of  No.  4, 
bound  westward,  had  instructions  never  to  pass  Shops 
unless  they  knew  as  a  fact  that  No.  1  had  passed  it. 
Kennedy  was  the  engineer  of  No.  4.  The  conductor  had 
told  him  that  the  train  was  crowded  and  had  asked  him 
to  look  out  for  No.  1,  which  Kennedy  agreed  to  do.  He 
ran  his  train  on  beyond  Shops  however  and  the  collision 
occurred. 

The  trial  was  in  a  Court  of  the  State  of  Tennessee,  and 
the  plaintiff  got  a  judgment  which  was  sustained  by  the 
Supreme  Court  of  the  State  on  the  ground  that  the  other 
members  of  the  crew  as  well  as  the  engineer  were  bound 
to  look  out  for  the  approaching  train  and  that  thdr  neg¬ 
ligence  contributed  as‘a  proximate  cause  to  the  engineer’s 
death.  We  are  of  opinion  that  this  was  error.  It  was 
the  personal  duty  of  the  engineer  positively  to  ascertain 
whether  the  other  train  had  passed.  His  duty  was  pri¬ 
mary  as  he  had  physical  control  of  No.  4,  and  was  man¬ 
aging  its  course.  It  seems  to  us  a  perversion  of  the 
statute  to  allow  his  representative  to  recover  for  an  in- 
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jury  directly  due  to  his  failure  to  act  as  required  on  the 
ground  that  possibly  it  might  have  been  prevented  if 
those  in  secondary  relation  to  the  movement  had  done 
mope.  Frese  v.  Chicago,  Burlington  &  Quincy  R.  R.  Co., 
263  U.  S.  1,  3. 

Judgment  reversed. 


A.  W.  DUCKETT  &  COMPANY,  INC.  v.  UNITED 

'  STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  108.  Argued  October  23,  24,  1924. — Decided  November  17,  1924. 

Possession  of  terminal  property,  including  a  pier  on  which  the  claim¬ 
ant  had  a  lease  from  the  owner,  was  requisitioned  and  taken  by  the 
President  temporarily  for  war  purposes  (Act  of  August  29,  1916,) 
under  a  general  public  notice  and  promise  of  compensation.  Held 
that  claimant’s  leasehold  interest  being  part  of  the  res,  was  taken, 
and  that  a  promise  upon  the  part  of  the  Government  to  pay  for 
it  was  implied.  P.  151.  Omnia  Commercial  Co.  v.  United  States, 
261  U.  S.  502,  distinguished. 

58  Ct.  Clms.  234;  id.,  403,  reversed. 

Appeal  from'  a  judgment  of  the  Court  of  Claims  re¬ 
jecting  a  claim  for  the  value  of  a  leasehold  interest  in 
property  requisitioned  during  the  late  war. 

Mr.  Don  R.  Almy,  with  whom  Mr.  Ernie  Adamson  was 
on  the  brief,  for  appellant. 

Mr.  Alfred  A.  Wheat,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  the  United  States. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  a  claim  against  the  United  States  for  the  value 
of  the  claimant’s  interest  in  Pier  No.  8  of  the  Bush 
Terminal  Company  under  a  lease  that  ran  through  Sep- 
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tember  30,  1919.  The  claiiji  is  based  upon  an  implied 
contract  alleged  to  have  arisen  from  a  taking  for  war 
purposes,  for  such  time  as  might  be  necessary,  of  des¬ 
cribed  portions  of  the  Bush  Terminal  docks  and  ware¬ 
houses,  including  the  claimant’s  pier.  The  Court  of 
Claims  dismissed  the  petition  for  want*  of  jurisdiction 
upon  the  ground  that  the  facts  found  excluded  as  matter 
of  law  the  possibility  that  a  contract  should  be  implied 
and  that  therefore  there  could  be  no  claim.  Hill  v. 
United  States,  149  U.  S.  593. 

Under  the  Act  of  August  29,  1916,  c.  418,  39  Stat.  619, 
645,  giving  the  President  authority  to  take  possession  of 
any  system  of  transportation,  he  took  possession  through 
the  Secretary  of  War  of  the  Bush  Terminal,  in  Brooklyn, 
New  York,  including  Pier  No.  8,  the  Secretary  issuing 
a  general  order  dated  December  31,  1917,  “  To  whom  it 
may  concern,”  which  stated  that  “  possession  and  control 
is  hereby  taken  ...  of  the  following  described  parts 
of  a  system  of  transportation  .  .  .  ;  that  is  to  say, 

of  those  portions  of  the  Bush  Terminal  docks  and  ware¬ 
house  property  described  ”  &c.  “  Steps  will  be  promptly 
taken  to  ascertain  the  fair  compensation  to  be  paid  for 
the  temporary  use  by  the  Government  of  the  premise?.” 
Notice  of  this  order  was  served  on  the  Bush  Terminal 
Company  on  or  about  January  3,  1918,  and  at  about  the 
same  time  the  receiver  of  A.  W.  Duckett  &  Company 
was  notified  that  “  the  Bush  Terminal  has  this  day  been 
requisitioned  for  the  use  of  the  embarkation  service  of 
the  United  States  Army,  and  possession  thereof  has 
passed  to  the  United  States,”  and  he  was  directed  to 
make  arrangements  for  vacating  the  premises.  As  the 
result  of  conferences  the  United  States  took  possession 
of  the  pier  at  midnight,  January  31,  1918. 

It  is  unnecessary  to  go  into  the  details  of  what  was 
done  later,  as  the  acts  that  we  have  stated  determined 
the  relations  of  the  parties.  On  the  face  of  those  acts 
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it  seems  to  us  manifest  that  the  United  States,  although 
not  taking  the  fee,  proceeded  in  rem  as  in  eminent 
domain,  and  assumed  to  itself  by  paramount  authority 
and  power  the  possession  and  control  of  the  piers  named, 
against  all  the  world.  Ordinarily  an  unqualified  taking 
in  fee  by  eminent  domain  takes  all  interests  and  as  it 
takes  the  res  is  not  called  upon  to  specify  the  interests 
that  happen  to  exist.  Whether  or  not  for  some  purposes 
the  new  takers  may  be  given  the  benefit  of  privity  with 
the  former  holders,  the  accurate  view  would  seem  to  be 
that  such  an  exercise  of  eminent  domain  founds  a  new 
title  and  extinguishes  all  previous  rights.  Emery  v. 
Boston  Terminal  Co.,  178  Mass.  172,  184.  Farnsworth 
v.  Boston,  126  Mass.  1,  8.  In  such  a  case  we  no  more 
should  expect  to  hear  it  argued  that  leaseholds  were  not 
to  be  paid  for  than  that  the  former  fee  simple  should 
not  be,  on  the  ground  that  it  was  gone  and  a  new  fee 
begun.  A  right  may  be  taken  by  simple  destruction  for 
public  use.  United  States  v.  Welch,  217  U.  S.  333,  339. 
See  Peabody  v.  United  States,  231  U.  S.  .530,  538-  Here 
the  taking  purported  to  be  a  taking  of  the  Bush  Terminal 
docks,  &c— not  of  the  title  of  the  Bush  Terminal  Com¬ 
pany,  but  of  the  things,  to  whomsoever  they  belonged. 
The  notice  was  “  to  whom  it  may  concern.”  The  claim¬ 
ant  was  turned  out  like  the  others.  We  can  see  no 
ground  for  attributing  to  the  United  States  the  extra¬ 
ordinary  intent  to  recognize  and  pay  for  other  interests 
but  to  exclude  the  claimant.  The  order  made  no  such 
distinction  but  promised  fair  compensation,  seemingly 
to  all,  and  the  subsequent  appointment  of  a  board  of 
appraisers  contemplated  payment  to  tenants.  Any  ar¬ 
rangement  that  the  Government  may  have  made  later 
with  the  owner  to  pay  to  it  what  might  be  due  to  the 
tenants  or  some  of  them  did  not  affect  the  claimant  s 

rights. 
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Omnia  Commercial  Co.  V;  United  States,  261  U.  S.  502, 
which  was  thought  to  give  some  color  to  the  decision 
below,  has  no  bearing  upon  the  present  question.  There 
the  Government  made  a  requisition  of  the  entire  product 
of  a  Steel  Company  for  a  year.  On  the  assumption  that 
the  Government  thereby  made  it  impossible  for  the  Steel 
Company  to  perform  a  contract  to  sell  a  large  quantity 
of  steel  plate  to  the  claimant,  the  decision  was  that 
nevertheless  the  contract  was  not  taken.  The  contract 
was  no  part  of  the  res  taken  and  whatever  might  be  the 
collateral  consequences  of  the  appropriation  liability  for 
them  was  not  an  incident  of  the  Government’s  act.  261 
U.  S.  510.  Here  the  claimant’s  possession  under  its  lease 
was  a  part  of  the  res,  and  therefore  was  within  the  implied 
promise  to  pay.  Whatever  the  effect  of  the  taking  there 
was  a  contract  implied  in  fact  by  the  President’s  order 
and  there- is  no  doubt  concerning  the  jurisdiction  of  the 
Court  of  Claims.  United  States  v.  North  American 
Transportation  &  Trading  Co.,  253  U.  S.  330. 

Judgment  reversed  with  directions  to  award  proper 
compensation  to  the  appellant. 


COMMONWEALTH  TRUST  COMPANY  OF  PITTS¬ 
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APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NiNTH  CIRCUIT. 

No.  7.  Argued  February  29, 1924. — Decided  November  17,  1924. 

1.  On  appeal  from  a  decree  dismissing  a  bill  because  of  refusal  to 
bring  in  additional  parties,  the  merits  are  not  open  but  only  the 
question  whether  such  parties  were  necessary.  P.  159. 

2.  Parties  are  necessary  who  have  such  an  interest  in  the  matter  in 
controversy  that  it  can  not  be  determined  without  affecting  that 
interest  or  leaving  the  interests  of  those  who  are  before  the  court 
in  a  situation  that  might  be  embarrassing  or  inconsistent  with 
equity  Id. 
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3.  After  a  State  had  agreed  with  the  Secretary  of  the  Interior  for 
the  reclamation  of  certain  public  lands  under  the  Carey  Act,  a 
company  contracted  with  it  to  construct  works  and  supply  water 
to  irrigate  those  and  other  lands,  and  to  sell  to  each  settler  a 
perpetual  right  to  a  stated  quantity  of  water  for  each  acre  of 
his  tract,  with  a  proportionate  interest  in  the  works  and  water 
appropriation,  at  a  stated  price  per  acre,  no  water-rights  to  be 
sold  in  excess  of  the  capacity  of  the  works  or  available  water 
supply,  all  to  be  of  equal  priority,  and  the  company  to  have  a 
lien  on  each  water-right  to  secure  payment  of  the  price.  After¬ 
wards  the  company  made  contracts,  all  alike  in  tenor,  with  many 
individual  settlers,  each  reciting  that  it  was  made  in  virtue  of, 
and  to  be  governed  by,  the  contract  between  the  company  and 
the  State,  each  granting  the  settler  water-rights  and  proportionate 
interests  in  the  works,  etc.,  in  terms-  accordant  with  those  provided 
by  that  contract,  with  a  right  to  pay  the  price  in.  instalments 
during  a  period  of  years,  and  entitling  the  company  to  a  lien  on 
the  settler’s  water-right  and  land  to  secure  payment.  Thereafter, 
a  controversy  arising  as.  to  the  sufficiency  of  the  available  water 
supply  to  reclaim  the  acreage  for  which  water-right  contracts  were 
outstanding,  and  the  settlers  for  this  reason  defaulting  in  pay¬ 
ments,  the  trustee  for  the  company’s  bondholders  sued  to  foreclose 
the  lien  on  the  land  and  water-rights  of  two  of  them  only,  setting 
up  the  controversy  and  claiming,  in  disregard  of  the  express 
stipulations,  that  the  total  amount  of  lien  intended  by  the  Carey 
Act  must  be  determined  by  distributing  the  total  actual  outlay 
for  the  irrigation  works,  with  reasonable  interest,  over  all  of  the 
reclaimed  lands,  on  an  acreage  basis.  Held,  that  the  suit  could 
not  be  maintained  in  the  absence  of  the  other  contract-holders 
(settlers)  as  parties.  P.  159. 

4.  Under  the  Carey  Act,  where  the  water  supply  is  adequate  for 
part  only  of  the  acreage  for  which  water-right  contracts  are  out¬ 
standing,  some  of  the  contracts  must  be  eliminated  before  any  of 
the.  lands  can  be  deemed  reclaimed  or  be  adjudged  subject  to  a 
lien  for  the  cost  of  water-rights.  P.  160. 

273  Fed.  1,  affirmed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Appeals 
affirming  a  decree  of  the  District  Court  which  dismissed 
a  bill  for  want  of  necessary  parties. 
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Mr.  Oliver  0.  Haga,  with  whom  Mr.  James  H.  Richards, 
Mr.  McKeen  F.  Morrow  and  Mr.  J.  L.  Eberle  were  on 
'  the  brief,  for  appellant. 

Mr.  Turner  K.  Hackman,  for  appellees,  submitted. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  Court. 

This  suit  is  an  incident  of  the  partial  failure  of  an  irri¬ 
gation  project  in  the  State  of  Idaho,  called  the  Salmon 
River  Project,  which  was  undertaken  in  accordance  with 
the  Carey  Act,  c.  301,  §  4,  28  Stat.  422;  c.  420,  29  Stat. 
434;  and  c.  853,  §  3,  31  Stat.  1188,  and  the  legislation  of 
the  State  accepting  the  conditions  of  that  act  and  provid¬ 
ing  for  their  performance,  §  2996,  et  seq.,  Idaho  Comp. 
Stat.  1919.  A  statement  of  the  situation  leading  to  the 
suit  will  be  helpful  in  understanding  its  nature  and  pur¬ 
pose. 

The  project  comprehended  (a)  the  donation  by  the 
United  States  to  the  State  of  127,000  acres  of  arid  public 
lands,  (b)  the  reclamation  of  the  lands  through  an  agency 
of  the  State  by  means  of  extensive  irrigation  works  draw¬ 
ing  a  supply  of  water  from  the  Salmon  River,  and  the  dis¬ 
posal  of  the  lands,  with  suitable  water  rights,  to  settlers 
in  tracts  of  not  more  than  160  acres  to  any  one  person. 
Other  lands,  lying  among  the  127,000  acres,  were  included 
in  the  project,  making  a  total  of  150,000  acres. 

In  1907  George  F.  Sprague  and  others,  who  had  devised 
the  project,  submitted  to  the  State  Land  Board  a  pro¬ 
posal  to  construct  the  necessary  irrigation  works  and  to 
provide  the  requisite  supply  of  water.  In  the  proposal 
they  represented  that,  if  it  was  accepted,  they  would 
organize  a  corporation  with  capital  sufficient  to  complete 
the  w.orks  and  to  put  the  same  in  operation  so  as  to  reach 
and  reclaim  all  of  the  150,000  acres;  that  the  water  supply 
intended  to  be  utilized  was  ample  for  the  purpose,  and 
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that  water  rights  would  be  sold  to  settlers  at  forty  dollars 
per  acre.  The  representation  respecting  the  water  supply 
was  set  forth  with  much  detail  in  an  accompanying  state¬ 
ment  by  their  consulting  engineer. 

The  board,  after  referring  the  proposal  to  the  State 
Engineer  and  receiving  from  him  a  favorable  report,  pro¬ 
visionally  accepted  the  proposal  and  forwarded  it  to  the 
Secretary  of  the  Interior  with  a  request  that  the  127,000 
acres  of  public  lands  be  segregated  from  other  public 
lands  and  that  a  contract  be  made  between  the  United 
States  and  the  State  binding  the  United  States  to  donate, 
grant  and  patent  the  lands  to  the  State,  if  and  when  the 
latter  caused  them  to  be  reclaimed. 

The  segregation  was  made,  and  on  April  10,  1908,  the 
United  States  and  the  State  entered  into  such  a  contract. 
It  provided,  among  other  things,  that  the  United  States 
should  patent  to  the  State,  or  to  its  assigns,  any  particular 
tract  or  tracts  whenever  an  ample  supply  of  water  to 
reclaim  the  same  was  actually  furnished  in  a  substantial 
ditch  or  canal;  that  all  persons  acquiring  rights  to  such 
lands  from  the  State  prior  to  the  issue  of  patent  by  the 
United  States  should  take  and  hold  the  same  subject  to 
the  requirements  of  the  Carey  Act  and  the  terms  of  the 
contract;  that  full  compliance  therewith  should  be  a  con¬ 
dition  to  obtaining  a  right  to  a  patent  from  the  United 
States;  and  that  the  work  of  reclamation  should  be  com¬ 
pleted  within  ten  years. 

The  State  and  the  Twin  Falls  Salmon  River  Land  and 
Water  Company,  to  which  Sprague  and  his  associates  had 
transferred  their  interests  in  the  project,  then  entered  into 
a  contract  by  which  that  company  bound  itself  to  con¬ 
struct  and  complete  the  irrigation  works  within  five  years, 
to  provide  the  requisite  supply  of  water,  and  to  sell  to 
each  settler  a  perpetual  water  right  of  one-hundredth  of 
a  cubic  foot  of  water  per  second  of  time  for  each  acre  in 
his  tract,— the  price  of  the  water  right  to  be  not  more 
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than  forty  dollars  an  acre,  and  the  water  right  to  include 
a  proportionate  interest  in  the  irrigation  works  and  in 
the  water  appropriation  and  franchises  pertaining  to 
them.  Other  provisions  in  the- contract  were  to  the  effect 
that  no  water  rights  should  be  sold  in  excess  of  the  capacity 
of  the  works  or  of  the  available  water  supply;  that  the 
company  should  have  a  lien  on  each  water  right  to  se¬ 
cure  payment  of  the  purchase  price;  and  that  there 
should  be  no  preference  or  priority  among  the  holders  of 
water  rights,  but  all  should  be  on  the  same  plane  re¬ 
gardless  of  the  order  in  which  the  rights  were  purchased. 
In  still  other  provisions  the  State  agreed  to  dispose  of 
the  lands  to  settlers  at  fifty  cents  an  acre,  and  not  to 
recognize  any  right  in  a  settler  unless  and  until  he  con¬ 
tracted  with  the  company  for  a  water  right  sufficient  for 
the  irrigation  of  the  tract  he  was  seeking.  After  com¬ 
pleting  the  works  and  putting  them  in  operation  the 
company  was  to  transfer  their  ownership  and  control 
to  a  corporate  agency  of  the  settlers,  who  were  to  hold 
its  shares  in  the  same  proportions  that  they  held  the 
water  rights.  The  moneys  accruing  from  the  sale  of  water 
rights  were  to  belong  to  the  construction  company,  and 
it  was  not  to  be  otherwise  compensated  for  its  outlay 
and  efforts. 

The  contracts  by  which  the  water  rights  were  sold  to 
settlers  were  all  of  the  same  tenor.  Besides  declaring 
that  they  were  made  in  virtue  of  the  contract  between 
the  State  and  the  company  and  that  the  rights  of  the  par¬ 
ties  were  to  be  governed  thereby,  these  contracts  showed 
that  the  settler  was  to  have  a  right  to  receive  during  each 
irrigation  season  one-hundredth  of  a  cubic  foot  of  water 
per  second  of  time  for-  each  acre  in  the  tract  which  he 
was  seeking  to  acquire  from  the  State,  and  also  a  pro¬ 
portionate  interest  in  the  irrigation  works,  etc., — such 
interest  to  conform  to  the  proportional  relation  between 
the  number  of  acres  covered  by  his  water  right  and  the 
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total  acreage  covered  by  all  water  rights  sold  “  in  accord¬ 
ance  with  ”  the  contract  between  the  company  and  the 
State.  The  price  to  the  settler  was  a  definite  sum  cal¬ 
culated  at  the  rate  of  forty  dollars  per  acre  and  payable 
in  stated  installments  spread  over  a  period  of  eleven 
years.  To  secure  payment  the  company  was  to  have  a 
lien  on  the  water  right  and  the  land,  and,  if  it  so  re¬ 
quested,  was  to  be  given  a  mortgage  on  the  land  when 
the  settler  received  the  legal  title.  If  default  was  made 
in  the  payment  of  any  installment  the  company  was  to 
be  at  liberty  to  declare  the  entire  amount  then  unpaid 
immediately  due  and  payable  and  to  proceed  to  collect 
the  same  and  to  enforce  such  lien  as  it  might  have  on  the 
water  right  and  land. 

The'  contracts  between  the  United  States  and  the  State, 
between  the  State  and  the  company  and  between  the 
company  and  the  several  settlers  all  expressly  recognized 
the  laws  under  which  they  were  made  as  parts  of  them. 

After  the  irrigation  works  had  been  partly  constructed 
and  the  lands  opened  to  entry  and  many  water-right  con¬ 
tracts  made,  it  was  found  that  the  available  water  supply 
was  not  only  short  of  what  was  required  to  irrigate 
150,000  acres  but  short  of  what  was  required  to  satisfy 
the  water-right  contracts  already  made,  which  aggregated 
73,000  acres.  In  1915  some  of  the  settlers  obtained,  in 
a  suit  against  the  company,  an  interlocutory  decree  de¬ 
claring  that  thfe  outstanding  water-right  contracts  were 
in  excess  of  the  available  water  supply  and  prohibiting 
the  sale  of  further  rights,  225  Fed.  584;  242  Fed.  177; 
272  Fed.  356.  In  1916  the  State  Land  Board  dealt  with 
the  shortage  by  cancelling  the  settlers’  entries  amounting 
to  13,000  acres  and  declining  to  allow  further  entries  or 
to  approve  further  sales  of. water  rights,  thereby  in  effect 
requiring  that  the  water  supply  be  applied  to  not  ex¬ 
ceeding  60,000  acres.  In  1918  the  board,  on  further  con- 
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sideration,  concluded  that,  the  available  supply  was  not 
sufficient  to  irrigate  more  than  35,000  acres  and  made 
an  order  that  it  be  distributed  over  and  made  appur¬ 
tenant  to  that  number  of  irrigable  acres  and  no  more, 
and  that  the  outstanding  contracts  for  water  rights  in 
excess  of  that  acreage  be  cancelled. 

The  shortage  of  water  and  the  proceedings  resulting 
therefrom  led  to  many  controversies  between  the  con¬ 
struction  company  and  the  settlers  and  to  a  general 
failure  on  the  part  of  the  latter  to  pay  the  deferred  in¬ 
stallments  of  the  purchase  price  for  the  water  rights. 
The  settlers  insisted,  and  some  of  them  satisfied  a  court 
to  which  they  resorted,  that  the  available  water  was  not 
sufficient  to  irrigate  more  than  25,000  acres. 

Such  was  the  situation  when  this  suit  was  brought. 
The  plaintiff  is  a  trustee  in  a  deed  of  trust  given  by  the 
construction  company  to  secure  payment  of  a  large  issue 
of  its  bonds,  and  under  that  deed  holds  as  collateral  the 
company’s  rights  under  the  contracts  with  the  settlers 
and  all  liens  to  which  it  may  be  entitled  under  them  and 
the  legislation  on  which  they  are  based.  The  defendants 
are  two  settlers  holding  contracts  for  water  rights  on 
which  the  deferred  installments  of  the  purchase  price 
have  not  been- paid.  The  plaintiff  has  elected  to  declare 
the  full  amount  remaining  unpaid  due  at  once  and  to 
enforce  payment  accordingly.  By  its.  bill  it  asserts  a  lien 
on  the  water  rights  and  the  lands  for  which  they  were 
purchased,  seeks  a  foreclosure  of  the  lien  and  asks  a  judg¬ 
ment  for  any  deficiency.  Other  features  of  the  bill  will 
be  noticed  later  on.  In  their  answer  the  defendants  admit 
some  of  the  plaintiff’s  allegations,  deny  others  and  assert 
a  right  to  counter  relief. 

On  the  defendants’  motion  the  District  Court  ruled  that 
the  other  holders  of  water-right  contracts  were  necessary 
parties  and  ordered  that  the  plaintiff  bring  them  in.  The 
plaintiff  refused,  and  the  bill  was  dismissed.  The  Circuit 


COMMONWEALTH  TRUST  CO.  v.  SMITH.  159 
152  Opinion  of  the  Court. 

Court  of  Appeals  affirmed  the  decree,  273  Fed.  1,  and  the 
plaintiff  appealed  to  this  Court  under  §  241  of  the  Judicial 
Code. 

In  the  briefs  there  is  much  discussion  of  questions 
which  might  arise  if  the  case  were  here  on  the  merits. 
But,  as  the  bill  was  dismissed  because  of  the  refusal  to 
bring  in  additional  parties,  the  only  question  open  here  is 
whether  the  parties  indicated  were  necessary  parties.  Of 
course  they  were,  if  they  had  such  an  interest  in  the 
matter  in  controversy  that  it  could  not  be  determined 
without  either  affecting  that  interest  or  leaving  the  in¬ 
terests  of  those  who  were  before  the  court  in  a  situation 
that  might  be  embarrassing  ancl  inconsistent  with  equity. 
Shields  v.  Barrow ,  17  How.  130,  139. 

The  plaintiff  takes  the  position  that  the  suit  is  simply 
one  to  foreclose  a  distinct  lien  on  particular  water  rights 
and  lands,  in  which  the  other  holders  of  water-right  con¬ 
tracts  have  no  interest,  and  that  a  final  decree  determin¬ 
ing  the  issues  in  the  plaintiff’s  favor  and  granting  the  re¬ 
lief  sought  can  neither  affect  the  other  holders  of  such 
contracts  nor  work  any  embarrassment  or  inequity  to  the 
defendants.  In  our  opinion  that  position  is  not  tenable. 
The  suit  is  much  more  than  one  for  a  simple  foreclosure. 
The  bill  sets  forth  the  controversy  respecting  the  water 
supply  and  does  so  for  the  purpose  of  having  it  deter¬ 
mined.-  The  controversy  is  not  peculiar  to  the  contracts 
sued  on  but  reaches  and  affects  all  that  are  outstanding. 
The  contracts,  while  several  in  form,  are  interdependent 
in  substance  and  operation.  All  are  effectively  tied  to¬ 
gether  by  the  contract  between  the  State  and  the  com¬ 
pany,  in  virtue  of  which  they  were  made,  and  by  what 
they  purport  to  do,  which  is  to  entitle  their  holders  to 
participate  on  equal  terms  in  the  use  of  a  common  supply 
of  water  and  to  invest  them  with  proportionate  interests 
in  the  works  by  wrhich  the  water  is  collected  and  con¬ 
ducted  to  the  places  of  use.  As  was  well  said  by  the  Dis- 
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trict  Judge,  “  In  a  very  substantial  sense  all  the  settlers 
are  parties  to  one  general  contract,  in  the  subject  matter 
of  which  all  are  interested  and  by  virtue  of  which  all 
have  rights  so  interdependent-,  whether  they  be  regarded 
as  joint  or  several,  that  the  interest  of  one  cannot  be  de¬ 
fined  and  adjudicated  without  affecting  the  interests  of 
all  others.” 

Other  considerations  leading  to  the  same  result  will  be 
briefly  stated. 

According  to  the  Carey  Act  a  tract  is  not  reclaimed 
until  “an  ample  supply  of  waiter  is  actually  furnished” 
for  its  irrigation  and  cultivation ;  and  only  when  it  is  re¬ 
claimed  can  it  be  charged  with  a  lien  for  the  cost  of  water 
rights.  If,  therefore,  the  supply  of  water  is  not  adequate 
for  the  reclamation  of  the  acreage  for  whic.  water-right 
contracts  are  outstanding,  and  yet  is  adequate  for  the 
reclamation  of  a  smaller  acreage,  as  is  asserted  (hi  one 
side,  it  is  evident  that  some  of  the  contracts  must  be  elimi¬ 
nated  before  any  of  the  lands  can  be  said  to  be  reclaimed, 
or  be  adjudged  subject  to  such  a  lien.  Of  course,  an  ascer¬ 
tainment  or  designation  of  the  contracts  which  must  fall 
and  those  which  are  to  stand  cannot  be  had  in  a  suit  to 
which  their  holders  are  not  parties. 

The  same  thing  is  true  as  respects  the  elimination  of 
contracts  made  in  contravention  of  the  provision  in  the 
contract  between  the  State  and  the  company  that  water 
rights  should  not  be  sold  in  excess  of  the  available  water 
supply. 

The  bill  practically  disregards  the  stipulations  fixing 
the  price  of  water  rights  at  forty  dollars  an  acre  and  pro¬ 
ceeds  on  the  theory  that  the  amount  of  the  lien  inten¬ 
ded  by  the  Carey  Act  is  to  be  determined  by  distributing 
the  total  actual  outlay  for  irrigation  works,  etc.,  with 
reasonable  interest  thereon,  over  all  of  the  reclaimed 
lands  on  ah  acreage  basis.  Applying  that  theory,  the  bill 
alleges  that  if  the  supply  of  water  is  found  to  be  ade- 
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quate  for  60,000  acres  and  no  more  the  amount  due  is 
to  be  computed  at  sixty  dollars  an  acre,  and  if  the  supply 
is  found  to  be  adequate  only  for  a  smaller  acreage  a  cor¬ 
respondingly  higher  rate  is  to  be  used  in  the  computation. 
This  theory  involves  a  determination  of  the  total  outlay 
and  of  the  total  area  reclaimed.  In  view  of  what  is  com¬ 
prehended  in  these  questions  they  should  be  determined 
once  for  all.  Every  contract  holder  has  an  interest  in 
them  and  will  be  affected  by  their  determination,  how¬ 
ever  made.  It  is  of  concern  to  him,  not  merely  whether 
his  tract  is  held  to  have  been  reclaimed  and  to  be  charge¬ 
able  with  part  of  the  general  outlay,  but  also  whether 
and  to  what  extent  other  lands  are  in  the  same  situation. 
In  this  and  other  respects  what  is  determined  in  respect 
of  other  holders  is  of  direct  concern  to  him.  In  short, 
the  interests  of  the  contract  holders  are  so  related  that 
an  effective  and  just  determination  of  the  questions  can 
only  be  had  in  a  proceeding  to  which  all  are  parties. 
What  we  have  said  requires  that  the  decree  be 

Affirmed. 

WORK,  SECRETARY  OF  THE  INTERIOR,  v. 
UNITED  STATES  EX  REL.  LYNN,  GUARDIAN 
OF  LASLEY,  AN  INCOMPETENT  OSAGE  INDIAN 
ALLOTTEE. 

ERROR  TO  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  17.  Argued  January  16,  17,  1924. — Decided  November  17,  1924. 

1.  Under  §  4  of  the  Act  of  March  3,  1921,  c.  120,  41  Stat.  1249, 
regulating  quarterly  payments  by  the  Secretary  of  the  Interior 
to  the  members  of  the  Osage  Tribe  of  their  income  from  interest 
on  trust  funds,  bonuses,  and  royalties,  the  income  of  an  adult 
member  who  has  not  received  a  certificate  of  competency  and 
who  has  been  placed  under  guardianship,  as  an  incompetent  per¬ 
son,  by  an  Oklahoma  county  court,  must  be  paid  to  such  legal 
guardian,  not  to  exceed  the  amount  of  $1,000  quarterly.  P.  168. 
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2.  As  the  duty  to  make  such  payments  is  plain,  notwithstanding 
the  loose  framing  of  the  statute,  payment  may  be  required  of  the. 
Secretary  by  mandamus.  P.  171. 

3.  But  the  excess,  if  any,  of  such  incompetent’s  income  over  $1,000, 
is  not  to  be  paid  to  the  guardian,  but  to  be  invested  in  the 
securities,  or  deposited  at  interest  in  the  banks,  prescribed  by  the 
section,  for  the  benefit  of  the  incompetent,  under  rules  and  regu¬ 
lations  prescribed  by  the  Secretary.  P.  170. 

4.  The  clause  of  the  section  requiring  all  “  quarterly  payments  to 
legal  guardians  ”  and  adults  not  having  certificates  of  competency 
“  to  be  paid  under  the  supervision  of  the  Superintendent  of  the 
Osage  Agency,”  refers  to  a  supervision  designed  to  effectuate  the 
payments  specifically  directed,  but  does  not  authorize  the  Secretary 
to  impose  a  restriction  as  to  how  the  money  which  he  is  directed 
to  pay  to  a  guardian  shall  be  invested  or  deposited  by  the  latter. 
P.  169. 

5.  Under  §  3  of  the  Act  of  April  18,  1912,  however,  (c.  83,  37  Stat. 
86),  the  Secretary  may  invoke  action  by  the  county  court  in 
respect  of  any  matter  affecting  the  Indian  ward’s  estate,  and  is 
entitled  to  full  consideration  of  the  matter  thus  presented.  Id. 

52  App.  D.  C.  155;  285  Fed.  889,  reversed. 

Error  to  a  judgment  .of  the  Court  of  Appeals  of  the 
District  of  Columbia  which  sustained  the  Supreme  Court 
of  the  District  in  awarding  a  writ  of  mandamus. 

Mr.  C.  Edward  Wright,  with  whom  Mr.  John  H.  Ed¬ 
wards,  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  Conrad  H.  Syme,  with  whom  Mr.  James  W.  Beller 
and  Mr.  D.  E.  Johnson  were  on  the  brief,  for  defendant 
in  error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  Court. 

This  was  a  petition,  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia,  for  a  writ  of  mandamus  to  compel  the 
Secretary  of  the  Interior  to  pay  to  the  relator  as  guardian 
of  Rosa  Lasley,  an  incompetent  Osage  Indian,  her  share 
of  certain  tribal  income.  The  court  sustained  a  demurrer 
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to  the  answer,  and  on  the  defendant’s  declining  to  plead 
further,  a  judgment  was  entered  awarding  the  writ.  The 
judgment  was  affirmed  by  the  Court  of  Appeals,  52  App. 
D.  C.  155;  285  Fed.  889,  and  the  case  is  here  on  writ  of 
error. 

Rosa  Lasley  is  an  adult  member  of  the  Osage  Tribe, 
enrolled  as  such,  and  entitled  to  share  in  the  tribal  in¬ 
come.  She  never  was  given  a  certificate  of  competency 
by  the  Secretary  of  the  Interior.  In  1919  the  county 
court  of  Osage  County,  Oklahoma,  adjudged  her  an  in¬ 
competent  person  arid  appointed  the  relator  her  guardian. 
Up  to  the  end  of  September,  1921,  her  share  of  the  tribal 
income  was  regularly  paid  to  the  guardian;  and  he  duly 
accounted  therefor  to  the  county  court.  But  the  defen¬ 
dant  refused  to  make  further  payments  unless  the  guard¬ 
ian  would  agree  to  invest  the  moneys  in  United  States 
bonds  or  Oklahoma  state,  county  or  school  bonds,  or  to 
place  the  same  at  interest  on  time  deposits  in  Oklahoma 
banks.  This  the  guardian  declined  to  do  because  he  be¬ 
lieved  the  power  to  direct  and  control  the  investment  of 
the  moneys,  after  they  were  paid  to  him,  was  in  the 
county  court.  Early  in  1922,  when  the  petition  was  filed, 
the  income  due  to  the  ward  and  standing  to  her  credit  in 
the  public  accounts  with  the  Osages  was  approximately 
$9,000,  and  further  sums  were  becoming  due  and  being 
so  credited. 

In  his  answer  the  defendant  justified  his  refusal  to 
pay  on  the  ground  that  in  administering  the  Act  of  March 
3,  1921,  c.  120,  §  4,  41  Stat.  1249,  relating  to  such  pay¬ 
ments,  he  had  construed  it  as  meaning  that  in  the  case 
of  an  incompetent  adult  having  a  legal  guardian  “  all 
income  available,  including  any  amount  in  excess  of 
$1,000  quarterly,  should  be  paid  to  the  guardian  ”,  but 
that  the  payment  should,  or  might  in  the  defendant’s 
discretion,  be  made  subject  to  a  restriction  that  the 
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moneys  be  invested  or  deposited  as  already  indicated; 

.  thkt  he  had  given  effect  to  that  construction  by  adopting 
and  promulgating  regulations  embodying  such  a  restric¬ 
tion,  and  that  the  guardian  had  declined  to  assent  to  it. 

Whether  the  construction  so  put  on  the  act  is  right  is 
the  question  for  decision.'  Other  prior  and  related  acts 
have  a  bearing  on  the  question. 

The  Osage  Tribe  was  settled  many  years  ago  on  a  reser¬ 
vation  covering  all  or  much  of  what  is  now  Osage  County, 
Oklahoma.  See  c.  310,  17  Stat.  228. 

By  an  Act  of  June  28,  1906,  c.  3572,  34  Stat.  539,  Con¬ 
gress  adopted  a  plan  for  distributing  the  lands  and  funds 
of  the  tribe  among  its  members.  Most  of  the  lands  were 
to  be  allotted  in  severalty,  partly  as  homesteads  and 
partly  as  surplus  land ;  and  the  remaining  lands,  includ¬ 
ing  some  town  lots  and  buildings,  were  to  be  sold  for  the 
benefit  of  the  tribe.  The  oil,  gas,  coal  and  other  minerals 
were  to  be  reserved  to  the  tribe  for  twenty-five  years  and 
leased  during  that  period  on  royalties.  Certain  tribal 
funds  were  to  be  held  in  trust  by  the  United  States  for 
twenty-five  years  and  then  paid  to  the  members.  In  the 
meantime,  and  as  soon  as  practicable,  these  funds  were 
to  be  segregated  and  placed  to  the  credit  of  the  individual 
members  on  the  basis  of  a  pro  rata  division.  The  amounts 
credited  were  to  draw  interest  and  the  interest  was  to  be 
paid  to  the  members  quarterly.  The  interest  due  to 
minors  was  to  be  paid  to  the  parents,  but  where  the 
Commissioner  of  Indian  Affairs  became  satisfied  that  the 
parents  were  misusing  or  squandering  the  money  further 
payment  might  be  withheld,  and  where  the  parents  were 
deceased  payment  was  to  be  made  to  a  legal  guardian. 
The  proceeds  from  the  lands,  town  lots  and  buildings 
that  were  to  be  sold,  together  with  the  royalties  from  oil, 
gas,  coal  and  other  mineral  leases  and  any  money  received 
from  grazing  privileges,  were  to  be  placed  in  the  Treasury 
of  the  United  States  to  the  credit  of  the  individual  mem- 
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bers  and,  subject  to  deductions  not  material  here,  were  to 
be  paid  to  them  in  the  manner  and  at  the  times  the  in¬ 
terest  On  the  trust  funds  was  to  be  paid.  For  a  period 
of  twenty-five  years  all  members  were  to  be  regarded,  as 
without  capacity  to  sell  or  dispose  of  the  lands  allotted 
to  them,  save  where  adults  were  given  certificates  of 
competency  by  the  Secretary  of  the  Interior  on  his  find¬ 
ing,  after  investigation,  that  they  were  fully  capable  of 
caring  for  their  own  affairs.  On  the  issue  of  such  a  cer¬ 
tificate  the  lands  of  the  member  other  than  the  home¬ 
stead  were  to  be  taxable,  and  he  was  to  have  the  right  to 
manage,  control  and  dispose  of  all  excepting  the  home¬ 
stead. 

Some  changes  in  the  act  were  effected  by  a  joint  res¬ 
olution  of  February  27,  1909,  35  Stat.  1167,  and  an  Act 
of  March  3  of  the  same  year,  c.  256,  35  Stat.  778,  but 
they  are  without  present  bearing. 

By  an  Act  of  April  18,  1912,  c.  83,  37  Stat.  86,  Congress 
altered  the  first  act  in  some  respects  and  supplemented 
'  it  in  others.  The  only  provision  then  adopted  and  ma¬ 
terial  here  expressly  subjects  to  the  jurisdiction  of  the 
local  county  courts  the  estates  of  Osages  who  are  de¬ 
ceased  or  are  orphan  minors,  insane  or  otherwise  in¬ 
competent.  That  provision  is  as  follows: 

“  Sec.  3.  That  the  property  of  deceased  and  of  orphan 
minor,  insane,  or  other  incompetent  allottees  of  the  Osage 
Tribe,  such  incompetency  being  determined  by  the  laws 
of  the  State  of  Oklahoma,  which  are  hereby  extended  for 
such  purpose  to  the  allottees  of  said  tribe,  shall,  in  pro¬ 
bate  matters,  be  subject  to  the  jurisdiction  of  the  county 
courts  of  the  State  of  Oklahoma,  but  a  copy  of  all  papers 
filed  in  the  county  court  shall  be  served  on  the  super¬ 
intendent  of  the  Osage  Agency  at  the  time  of  filing,  and 
said  superintendent  is  authorized,  whenever  the  interests 
of  the  allottee  require,  to  appear  in  the  county  court  for 
the'  protection  of  the  interests  of  the  allottee.  The  super- 
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intendent  of  the  Osage  Agency  or  the  Secretary  of  the 
Interior,  whenever  he  deems  the  same  necessary,  may 
investigate  the  conduct  of  executors,  administrators,  and 
guardians  or  other  persons  having  in  charge  the  estate 
of  any  deceased  allottee  or  of  minors  or  persons  incom¬ 
petent  under  the  laws  of  Oklahoma,  and  whenever  he 
shall  be  of  opinion  that  the  estate  is  in  any  manner 
being  dissipated  or  wasted  or  is  being  permitted  to  de¬ 
teriorate  in  value  by  reason  of  the  negligence,  careless¬ 
ness,  or  incompetency  of  the  guardian  or  other  person 
in  charge  of  the  estate,  the  superintendent  of  the  Osage 
Agency  or  the  Secretary  of  the  Interior  or  his  repre¬ 
sentative  shall  have  power,  and  it  shall  be  his  duty,  to 
report  said  matter  to  the  county  court  and  take  the 
necessary  steps  to  have  such  case  fully  investigated,  and 
also  to  prosecute  any  remedy,  either  civil  or  criminal,  as 
the  exigencies  of  the  case  and  the  preservation  and  pro¬ 
tection  of  the  interests  of  the  allottee  or  his  estate  may 
require,”  etc. 

Next  came  the  Act  of  March  3,  1921,  with  which  we 
are  particularly  concerned.  It  enlarges  the  period  for 
which  the  oil,  gas,  coal  and  other  minerals  were  reserved, 
extends  the  life  of  all  valid  oil  and  gas  leases  existing  at 
the  end  of  the  original  period  and  changes  the  original 
plan  in  some  other  particulars.  Section  4  is  the  import¬ 
ant  one  here  and  reads  as  follows: 

“  Sec.  4.  That  from  and  after  the  passage  of  this  Act 
the  Secretary  of  the  Interior  shall  cause  to  be  paid  at 
the  end  of  each  fiscal  quarter  to  each  adult  member  of 
the  Osage  Tribe  having  a  certificate  of  competency  his 
or  her  pro  rata  share,  either  as  a  member  of  the  tribe  or 
heir  of  .a  deceased  member,  of  the  interest  on  trust  funds, 
the  bonus  received  from  the  sale  of  leases,  and  the  royal¬ 
ties  received  during  the  previous  fiscal  quarter,  and  so 
long  as  the  income  is  sufficient  to  pay  to  the  adult  mem¬ 
bers  of  said  tribe  not  having  a  certificate  of  competency 
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$1,000  quarterly  except  where  incompetent  adult  mem¬ 
bers  have  legal  guardians,  in  which  case  the  income  of 
such  incompetents  shall  be  paid  to  their  legal  guardians, 
and  to  pay  for  maintenance  and  education  to  the  parents 
or  natural  guardians  or  legal  guardians  actually  having 
minor  members  under  twenty-one  years  of  age  personally 
in  charge  $500  quarterly  out  of  the  income  of  said  minors 
all  of  said  quarterly  payments  to  legal  guardians  and 
adults,  not  having  certificates  of  competency  to  be  paid 
under  the  supervision  of  the  Superintendent  of  the  Osage 
Agency,  and  to  invest  the  remainder  after  paying  all  taxes 
of  such  members  either  in  United  States  bonds  or  in 
Oklahoma  State,  county,  or  school  bonds,  or  place  the 
same  on  time  deposits  at  interest  in  banks  in  the  State 
of  Oklahoma  for  the  benefit  of  each  individual  member 
under  such  rules  and  regulations  as  the  Secretary  of  the 
Interior  may  prescribe/5  etc. 

While  this  section  is  in  some  respects  loosely  framed, 
we  think  its  purpose  and  meaning  are  reasonably  plain, — 
particularly  when  it  is  examined  in  the  light  of  the  prior 
acts,  the  mischief  it  was  intended  to  correct  and  its 
legislative  history. 

When  the  first  act  was  passed  it  was  believed  that  the 
income  to  be  paid  quarterly  would  not  be  in  excess  of 
the  current  needs  of  the  members.  For  about  ten  years 
that  proved  to  be  true.  Thereafter  increased  production 
of  oil  and  gas  under  the  leases  that  were  given  resulted 
in  royalties  which  swelled  the  income  to  a  point  where 
the  quarterly  payments  were  greatly  in  excess  of  current 
needs  and  were  leading  to  gross  extravagance  and  waste. 
Administrative  measures  restricting  the  payments  were 
adopted,  but  their  validity  was  questioned  (see  Work  v. 
Mosier,  261  U.  S.  352)  and  the  matter  was  called  to  the 
attention  of  Congress  by  the  Secretary  of  the  Interior. 
The  Secretary  recommended  the  enactment  of  a  provis¬ 
ion  which,  as  respects  all  members  other  than  adults 
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with  certificates  of  competency,  would  enable  him,  in 
his  discretion,  to  limit  the  payments  to  amounts  deemed 
necessary  for  the  maintenance  of  the  members  and  to 
invest  the  excess  for  their  benefit  for  such  time  and  in 
such  manner  as  appeared  to  him  advisable.  A  bill  to 
that  effect  was  introduced  but  not  passed.  Instead  §  4, 
as  set  forth  above  was  enacted.  It  evidently  is  designed 
to  be  comprehensive  of  payments  to  members  of  every 
class;  to  distinguish  between  such  adults  as  have  cer¬ 
tificates  of  competency  and  such  as  are  without  them, 
and  also  between  adults  and  minors;  to  cover  all  pay¬ 
ments  to  legal  guardians,  whether  on  behalf  of  incom¬ 
petent  adults  or  minors,  and  all  payments  to  parents  on 
behalf  of  minor  children ;  to  limit  the  amounts  to  be  paid 
where  a  limit  is  deemed  advisable,  and  to  authorize  and 
require  the  investment  of  the  excess  in  designated  secur¬ 
ities  or  time  deposits.  Unlike  the  provision  that  was 
proposed  and  rejected,  the  section  is  intended  in  itself 
to  limit  the  amounts  to  be  paid,  in  so  far  as  they  are  to 
be  limited,  and  to  prescribe  the  manner  of  investing  the 
excess.  Thus.it  directly  determines  the  questions  which 
the  rejected  provision  was  intended  to  commit  to  the 
judgment  of  the  Secretary. 

The  obviously  mistaken  use  of  the  words  “  to  pay  ” 
and  “  to  invest  ”  in  some  of  the  clauses  instead  of  “  shall 
cause  to  be  paid  ”  and  “  shall  invest  ”,  or  their  equiva- ' 
lents,  does  not  introduce  any  uncertainty  into  the  section 
or  affect  its  meaning.  The  sense  is  made  plain  by  the 
context. 

In  our  opinion  the  section  must  be  taken  as  making  it 
the  plain  duty  of  the  Secretary  to  cause  the  several  pay¬ 
ments  of  income  to  be  made  in  the  amounts  and  at  the 
times  specified,  and  to  invest  the  excess,  where  there  is 
such,  in  prescribed  securities,  or  to  deposit  it  in  prescribed 
banks,  for  the  benefit  of  those  to  whom  it  is  owing.  The 
investment  clause  obviously  refers  to  the  moneys  which 
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are  withheld,  not  to  those  which  are  paid.  Where  the 
payment  is  to  a  guardian,  the  county  court  alone  is  em¬ 
powered  to  direct  and  control  the  investment  of  what  is 
paid.  This  is  apparent  when  the  section  is  read,  as  it 
should  be,  with  §  3  of  the  Act  of  1912,  before  quoted. 
Under  the  latter  the  Secretary  may  invoke  action  by  the 
county  court  in  respect  of  any  matter  affecting  the  Indian 
ward’s  estate,  and,  where  he  does,  he  is  entitled  as  of  right 
to  a  full  consideration  of  the  matter  presented;  but  he 
can  exercise  no  direct  control  over  the  use  or  investment 
of  the  money  after  it  is  paid  to  the  guardian. 

The  defendant  relies  on  the  clause  requiring  all  pay¬ 
ments  to  guardians  and  adults  without  certificates  of 
competency  to  be  made  “under  the  supervision ”  of  the 
superintendent  of  the  Osage  Agency;  but  we  think  this 
clause  is  not  intended  to  cut  down  or  narrow  the  others 
and  that  it  refers  to  a  supervision  designed  to  effectuate 
the  payments  specifically  directed  by  other  clauses,  and 
gives  no  warrant  for  imposing  conditions  at  variance  with 
such  directions.  There  is  ample  room  for  supervision,  and 
also  need  of  it,  without  enlarging  or  narrowing  any  clause 
by  construction. 

We  hold  therefore  that  the  Secretary  exceeded  his  au¬ 
thority  in  imposing  a  restriction  as  to  how  the  money 
should  be  invested  or  deposited  after  it  was  paid  to  the 
guardian. 

For  the  purposes  of  these  payments  the  section  assigns 
the  members  to  three  major  classes.  The  first  comprises 
all  adults  having  certificates  of  competency,  the  second 
all  adults  who  are  without  such  certificates,  and  the  third 
all  minors.  The  directions  for  payment  take  up  the 
classes  in  that  order.  As  to  the  first  the  direction  is  that 
the  member  be  paid  his  full  share  of  the  income.  What¬ 
ever  is  due  is  to  be  paid.  As  to  the  other  classes  the 
directions  begin  with  the  qualifying  words  “  so  long  .as 
the  income  is  sufficient  ”  and  then  proceed  to  require 
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that  specific  amounts  be  paid.  As  to  the  third  class  the 
amount  is  $500  for  each  member,  whether  the  payment 
is  to  his  parents  or  to  his  guardian.  As  to  the  second  class 
the  direction,  apart  from  the  qualifying  words  just  no¬ 
ticed,  is, — “  to  pay  to  the  adult  members  of  said  tribe  not 
having  a  certificate  of  competency  $1,000  quarterly  ex¬ 
cept  where  incompetent  adult  members  have  legal  guard¬ 
ians,  in  which  case  the  income  of  such  incompetents  shall 
be  paid  to  their  legal  guardians.” 

In  his  answer  the  defendant  took  the  position  that 
this  provision,  while  limiting  each  payment  to  $1,000 
out  of  the  member’s  share  where  he  is  without  a  guardian, 
requires  that  the  full  share  be  paid  where  he  has  a  guard¬ 
ian.  Afterwards  the  defendant  changed  his  position  and 
came  to  insist  that  the  limit  of  $1,000  applies  where  the 
member  has  a  guardian  as  well  as  where  he  is  without 
one.  The  courts  below  acceded  to  the  first  position.  But 
we  are  of  opinion  that  the  later  insistence  is  right.  The 
directions  as  a  whole  show  that  the  personal  capacity  of 
the  member  is  made  the  test  of  whether  his  full  share  of 
the  income  shall  be  paid,  or  only  a  limited  amount  deemed 
sufficient  for  his  current  needs.  If  he  is  an  adult  and  has 
a  certificate  of  competency  showing  he  is  fully  capable 
of  managing  his  own  affairs  the  full  share  is  to  be  paid ; 
otherwise  only  a  limited  sum, — $1,000  where  he  is  an 
adult  and  $500  where  he  is  a  minor.  The  clause  saying, 
“  except  where  incompetent  adult  members  have  legal 
guardians,  in  which  case  the  income  of  such  incompetents 
shall  be  paid  to  their  legal  guardians  ”,  is  not  ‘an  inde¬ 
pendent  direction  but  merely  an  excepting  clause  show¬ 
ing  that  the  income  which  under  the  principal  provision 
would  be  payable  to  the-  ward  is  to  go  to  the  guardian. 
Iff  this  respect  it  puts  guardians  of  members  who  are  in 
the  second  class  on  the  same  plane  that  the  next  pro¬ 
vision  puts  guardians  of  members  who  are  in  the  third 
class.  In  both  cases  the  guardian  is  to  receive  what  would 
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go  to  the  ward  if  he  were  not  under  guardianship,  and 
no  more.  This  is  what  naturally  would  be  expected,  and 
we  think  it  is  what  the  statute  intends. 

Our  conclusion  on  the  whole  case  is  that  a  writ  of 
mandamus  was  rightly  awarded,  but  that  instead  of  com¬ 
manding  the  defendant  to  pay  the  ward’s  full  share  of 
the  income,  it  should  have  commanded  him  to  recognize 
and  respect  the  right  of  the  relator  to  be  paid,  without 
any  restriction  as  to  how  the  same  should  be  invested  or 
deposited,  $1,000  quarterly  out  of  the  ward’s  share  so 
long  as  it  is  sufficient  for  the  purpose.  Because  of  the 
error  in  that  regard,  the  judgments  of  both  courts  will  be 
reversed  and  the  case  remanded  to  the  Supreme  Court' 
of  the  District  for  the  entry  of  a  judgment  in  conformity 
with  this  opinion. 

Judgment  reversed. 


GONSALVES  v.  MORSE  DRY  DOCK  &  REPAIR 

COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  NEW  YORK. 

No.  3.  Argued  October  6,  1924.— Decided  November  17,  1924. 

An  action  by  an  employee  for  personal  injuries  attributable  to  his 
employer’s  negligence  and  suffered  while  the  employee  was  engaged 
on  repairs  of  a  vessel  then  resting  in  a  dock  floating  on  navigable 
waters,  is  within  the  jurisdiction  of  the  District  Court  in  Admiralty. 
Reversed. 

Appeal  from  a  decree  of  the  District  Court  dismissing 
a  libel  in  admiralty  for  want  of  jurisdiction. 

Mr.  Joseph  Larocque  for  appellant. 

Mr.  Charles  J.  McDermott,  with  whom  Mr.  Arthur 
E.  Goddard  and  Mr.  Henry  C.  Hunter  were  on  the  brief, 

for  appellee. 
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Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court. 

Proceeding  in  admiralty  appellant  sought  to  recover 
damages  for  personal  injuries  received  while  he  was 
employed  by  respondent  and  engaged  in  repairing  the 
steamer  “  Starmount.”  Upon  motion  the  trial  court 
dismissed  the- libel,  holding  that  it  had  no  jurisdiction 
of  the  cause. 

The  libel  alleges  that  respondent  had  charge  of  the 
work  of  repairing  the  shell  ,  plates  of  the  steamer,  then 
resting  in  a  floating  dock  at  Twenty-seventh  Street, 
Brooklyn;  that  while  employed  by  respondent  and  work¬ 
ing  oh  board  appellant  suffered  injuries  through  the 
explosion  of  a  blau  torch  which  the  employer  negligently 
permitted  to  be  out  of  repair.  The  prayer  was  for  moni¬ 
tion  according  to  the  course  and  practice  in  admiralty 
and  for  damages. 

Since  the  decree  below  (June  14, 1921)  we  have  decided 
Great  Lakes  Dredge  &  Dock  Co-  v.  Kierejewski,  261  U.  S. 
479.  The  opinion  there  controls  this  cause  unless  the 
injuries  sustained  by  appellant  were  not  the  result  of 
tort,  committed  and  effective,  on  navigable  waters.  In 
The  Robert  W.  Parsons,  191  U.  S.  17,  33,  this  Court 
held  that  repairs  to  a  vessel  while  in  an  ordinary  dry 
dock  were  not  made  on  land.  The  Steamship  Jefferson, 
215  U.  S.  130.  Here  repairs  were  made  upon  the  ship 
while  supported  by  a  structure  floating  on  navigable 
waters.  Clearly,  the  accident  did  not  occur  upon  land. 
The  doctrine  followed  in  Cope  v.  Vallette  Dry  Dock  Co., 
119.  U.  S.  625,  6?7,  that  “  no  structure  that  is  not  a  ship 
or  vessel  is  a  subject  of  salvage,”  has  no  application. 
That  admiralty  jurisdiction  in  tort  matters  depends  upon 
locality  is  settled. 

The  judgment  below  must  be  reversed. 
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BIDDLE,  WARDEN  OF  THE  UNITED  STATES 
PENITENTIARY  AT  LEAVENWORTH,  KANSAS, 
v.  LUVISCH. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

EIGHTH  CIRCUIT. 

No.  96.  Argued  October  21,  1924. — Decided  November  17,  1924. 

A  certificate  from  the  Circuit  Court  of  Appeals  should  submit  definite 
questions  of  law  arising  upon  the  record  and  not  send  up  in  effect 
the  whole  case.  Only  substantial  matters  in  approved  form  should 
be  so  presented. 

Certificate  dismissed. 

Certificate  from  the  Circuit  Court  of  Appeals  asking 
instructions,  in  a  case  of  habeas  corpus  appealed  to  it 
from  the  District  Court.  The  body  of  the  certificate  is 
given  below  in  a  footnote.1 

1  The  appellee  had  been  indicted  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Michigan  in  three  counts, 
to  which  he  entered  a  plea  of  guilty,  and  thereupon  was  sentenced 
to  confinement  in  the  United  States  Penitentiary  at  Leavenworth, 
Kansas,  for  five  years.  While  in  prison  he  applied  to  the  District 
Court  of  the  United  States  for  the  District  of  Kansas  for  a  writ  of 
habeas  corpus,  and  upon  a  hearing  of  the  petition  a  judgment  was 
entered  discharging  him  from  imprisonment  on  the  ground  that  none 
of  the  three  counts  in  the  said  indictment  to  which  he  had  entered 
a  plea  of  guilty  and  was  sentenced,  constituted  a  violation  of  any 
law  of  the  United  States.  Each  of  the  three  counts  is  based  upon 
the  same  facts,  except  that  the  first  count  charges  the  making  of  a 
plate  to  be  in  the  likeness  and  similitude  of  certain  plates  designed 
by  the  Dominion  of  Canada,  a  foreign  government,  for  the  printing 
of  the  genuine  issues  of  certain  obligations  and  securities  of  said 
Government.  The  second  count  charges  him  with  possession  of  that 
plate,  and  the  third  count  charges  him  with  the  sale  of  1,200  counter¬ 
feit  prints  from  said  plate  in  the  likeness  and  similitude  of  the 
genuine  obligations  and  securities  of  that  foreign  Government  The 
description  of  these  securities  and  obligations  of  the  Dominion  of 
Canada  is  set  out  in  each  count,  and  for  this  reason  we  deem  it 
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Mr.  Assistant  Attorney  General  Donovan,  with  whom 
Mr.  Solicitor  General  Beck  and  Mr.  Harry  S:  Ridgely 
were  on  the  brief,  for  Biddle,  Warden. 

Mr.  I.  J.  Ringolsky,  with  whom  Mr.  L.  S.  Harvey,  Mr. 
M.  L.  Friedman  and  Mr.  Wm.  G.  Boatright  were  on  the 
briefs,  for  Luvisch. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court. 

This  certificate  fails  to  meet  often  announced  require¬ 
ments  and'  must  be  dismissed.  It  does  not  submit  one 

only  necessary  to  set  out  the  first  count  of  the  indictment,  which 
differs  from  the  other  counts  only  as  stated.  That  count,  omitting 
the  jurisdictional  allegations,  charges  that  the  defendant  “  did  then 
and  there  unlawfully,  wilfully,  feloniously  and  knowingly,  and  with¬ 
out  lawful  authority,  cause  and  procure  to  be  made  and  engraved 
a  certain  zinc  half-tone  plate  in  the  likeness  and  similitude  of  certain 
plates  and  impressions  designated  by  a  certain  foreign  government, 
to  wit,  the  Dominion  of  Canada,  for  the  printing  of  the  genuine 
issues  of  certain  obligations  and  securities  of  the  said  foreign  govern¬ 
ment,  to  wit,  certain  inland  excise  stamps  of  the  denomination  of  one 
cent,  bearing  the  following  words  and  figures,  to  wit :  The  numerals 
‘  1912  ’  at  each  end  and  in  the  center  of  said  stamp,  and  the  words 
‘Certified  manufactured  in  the  year’;  and  the  signature  of,  to  wit, 
‘  J.  W.  Vincent/  and  a  large  scroll  numeral  ‘1/  all  on  the  left  side 
of  the  center  of  said  stamp,  and  in  the  center  thereof  the  word 
‘Ottawa’  above  the  numerals  ‘1912/ -and  beneath  said  numerals 
the  word  ‘Canada/  and  on  the  right  of  the  center  of  said  stamp 
appears  first  the  word  ‘  cent  ’  and  then  ‘  bottled  in  bond  under  excise 
supervision,  Deputy  Minr.  Inland  Revenue/  ” 

It  is  further  certified*  that  the  following  question  of  law  is  pre¬ 
sented  by  the  appeal  prosecuted  by. the  warden  of  said  penitentiary, 
the  respondent  in  the  court  below,  the  decision  of  which  is  indis¬ 
pensable  to  a  determination  of  the  case,  and  to  the  end  that  this 
court  may  properly  discharge  its  duty,  it  desires  the  instruction  of 
the  Supreme  Court  upon  it: 

Do  the  counts  of  the  indictment,  or  any  of  them,  charge  the  com¬ 
mission  of  a  criminal  offense  against  the  United  States  as  in  viola¬ 
tion  of  §§  147  and  161  of  the  Act  of  March  4,  1909  (35  Stat.  1088) 
known  as  the  Penal  Code  of  1910? 
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or  more  definite  questions  of  law  arising  upon  the  record 
but,  in  effect,  asks  decision  of  the  whole  case.  Waterville 
y.  Van  Slyke ,  116  U.  S.  699,  700,  704;  Jewell  v.  Knight, 
123  U.  S.  426,  433;  Cross  v.  Evans,  167  U.  S.  60,  63,  65; 
United  States  v.  Union  Pacific  Ry.  Co.,  168. U.  S.  505,  512, 
513;  Chicago,  Burlington  &  Quincy  Ry.  Co.  v.  Williams, 
205  U.  S.  444,  452;  Hallowell  v.  United  States,  209  U.  S. 
101,  106,  107. 

The  constantly  increasing  demands  upon  us  make  it 
highly  important  that  only  matters  which  are  both  sub¬ 
stantial  and  in  approved  form  should  be  presented. 

Certificate  dismissed. 


HOUSE  v.  ROAD  IMPROVEMENT  DISTRICT  NO.  2, 
OF  CONWAY  COUNTY,  ARKANSAS,  ET  AL. 

HOUSE  v.  ROAD  IMPROVEMENT  DISTRICT  NO.  5, 
OF  CONWAY  COUNTY,  ARKANSAS,  ET  AL. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ARKANSAS. 

Nos  92  and  93.  Argued  October  47,  20,  1924.— Decided  November 

17,  1924. 

1.  Where  the  decision  of  a  State  Supreme  Court  construed  a  road 
district  statute  as  allowing  twenty-eight  days’  notice  by  publication 
to  land  owners  of  proceedings  to  assess  for  henefits  and  adjudged 
that  the  notice  published,  read  with  the  statute,  sufficiently  de¬ 
scribed  the  lands  affected,  held,  that  contentions  that  the  statute 
did  not  provide  due  process  of  law  were  too  insubstantial  to 
support  a  writ  of.  error.  P.  176. 

2.  The  objection  that  a  statute  assessing  lands  for  a  road  improve¬ 
ment  is  arbitrary  and  void  as  to  plaintiff  because  the  improvement 
could  not  benefit  his  lands  while  other  lands  actually  benefited 
were  not  included  in  the  district  assessed,  held  clearly  without 
merit.  P.  177. 

Writs  of  error  to  review  158  Ark.  330,  357,  dismissed. 
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These  were  two  suits  to  enjoin  collection  of  special 
road  taxes  assessed  on  plaintiff’s  lands  in  Arkansas. 
Plaintiff  prosecutes  error  to  the  decrees  of  the  Supreme 
Court  of  that  State  affirming  the  decrees  of  the  Chancery- 
Court  of  Conway*  County,  which  denied  her  the  relief 
prayed. 

Mr.  Joseph  M.  Hill,  with  whom  Mr.  Henry  L.  Fitz- 
hugh  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  G.  B.  Rose  and  Mr.  Lasker  Ehmian,  with  whom 
Mr.  Chas.  T.  Coleman,  Mr.  D.  H.  Cantrell,  Mr.  J.'F. 
Loughborough  and  Mr.  A.  W.  Dobyns  were  on  the  briefs, 
for  defendants  in  error  in  No.  92. 

Mr.  G.  B.  Rose,  with  whom  Mr.  W.  P.  Strait,  Mr.  D. 
H.  Cantrell,  Mr.  J.  F.  Loughborough  and  Mr.  A.  W. 
Dobyns  were  on  the  briefs,  for  defendants  in  error  in 
No.  93. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

Both  of  these  writs  must  be  dismissed. 

No.  92. 

The  only  ground  suggested  to  sustain  the  writ  in  this 
cause  is  .that  Act  No.  245,  Arkansas  Legislature,  1919, 
which  established  Road  District  No.  2  of  Conway  County^ 
was  duly  challenged  as  repugnant  to  the  Fourteenth 
Amendment.  Such  a  challenge  must  be  distinct  and  sub¬ 
stantial. 

The  act  undertook  to  create  the  district  with  boundaries 
which  include  plaintiff’s  lands  and  specified  the  proceed¬ 
ings  for  assessing  benefits  to  meet  necessary  costs.  Her 
lands  were  assessed  as  provided.  Some  months  there¬ 
after,  by  a  bill  in  equity,  she  claimed  insufficient  notice 
and  asked  relief  from  both  assessment  and  consequent 
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penalties;  also  that  the  commissioners’  plans  should  be 
declared  null  and  she  be  heard  as  to  the  merits  of  any 
assessment.*  She  offered  to  pay  any  sum  the  court  might 
find,  just  and  equitable. 

The  bill  alleges  that  the  statute  authorized  and  the 
commissioners  gave  only  seventeen  days’  notice  of  the 
assessment,  by  publication,  that  she  had  no  actual  notice, 
and  that  the  publication  failed  sufficiently  to  describe 
her  lands.  For  these  reasons  she  maintained  the  act  did 
not  provide  due  process  of  law  and  violated  the  Four¬ 
teenth  Amendment. 

The  Supreme  Court,  having  considered  the  objections, 
held  that  the  statute  allowed  twenty-eight  days  after  the 
first  publication*  during  which  time  petitioner  might  have 
objected  to  the  assessment,  and  declared  this  was  ad¬ 
equate  ;  also  that  when  read  in  connection  with  the  statute 
the  notice  sufficiently  described  the  lands.  Plaintiff  in 
error  now  insists  that  the  act  is  null  because  it  prescribes 
insufficient  notice  and  description  of  the  assessed  lands. 

Accepting  the  statute  as  construed  by  the  state  court, 
the  suggested  objections  to  its  validity  appear  to  us 
wholly  wanting  in  merit. 

No.  98. 

This  cause  grew  out  of  the  creation  of  District  No.  5, 
Conway  County,  by  Act  No.  245,  and  assessment  for 
benefits  thereunder.  With  one  exception  the  questions 
now  raised  are  the  same  as  those  in  cause  No.  92.  As  an 
additional  ground  for  challenging  the  statute  plaintiff  in 
error  claims  that  it  is  arbitrary  and  beyond  the  power  of 
the  Legislature  because  the  proposed  improvement  could 
not  benefit  plaintiff’s  lands,  while  other  lands  actually 
benefited  were  not  included.  The  record  does  not  show 
that  this  objection  was  placed  upon  any  federal  ground 
in  the  courts  below;  but,  assuming  that  the  point  was 
properly  made,  we  think  it  is  clearly  without  merit. 
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Houck  v.  Little  River  Drainage  District,  239  U.  S.  254, 
265  ;  Miller  &  Lux  v.  Sacramento  Drainage  District,  256 
U.  S.  129, 130;  Valley  Farms  Co.  v.  Westchester,  261  U.  S. 
155,  163,  164. 

Writs  of  Error  Dismissed. 


SOUTHERN  RAILWAY  COMPANY  ET  AL.  v.  CITY 
OF  DURHAM,  NORTH  CAROLINA. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NORTH 

CAROLINA. 

No.  71.  Argued  October  14,  1924. — Decided  November  17,  1924. 

1.  The  right  of  jury  trial  in  a  state  court  is  determined  by  the 
local  law,  concerning  which  this  Court  accepts  the  decision  of  the 
highest  state  court.  P.  179. 

2.  When  a  party  in  a  state  court,  with  full  opportunity,  offers  no 

evidence  to  sustain  defenses  alleged  under  the  Constitution,  a 
judgment  overruling  the  defenses  does  not  deprive  him  of  federal 
rights,  fa.  u 

185  N.  C.  240,  affirmed. 

Error  to  a  judgment  of  the  Supreme  Court  of  North 
Carolina  sustaining  a,  mandamus  to  enforce  an  ordinance 
of  the  City  which  required  three  railway  companies  to 
eliminate  a  grade  crossing. 

Mr.  W.  M.  Hendren  and  Mr.  F.  M.  Rivinus,  with 
whom  Mr.  W.  B.  Guthrie,  Mr.  Theodore  W.  Reath, 
Mr.  James  F.  Wright  and  Mr.  L.  E.  Jeffries  were  on  the 
briefs,  for  plaintiffs  in  error.  VM-,  smag  eijj.  ;Tlf, 

Mr.  James  S.  Manning,  with  whom  Mr..  John  H. 
Manning  and  Mr.  S.  C.  Chambers  were  on  the  brief, 
for  defendant  in  error. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court.  „  ^  . 

By  ordinance  the  City  Council  of  Durham  declared 
a  certain  grade  crossing  dangerous  and  ordered  plaintiffs 


SOUTHERN  RY.  CO.  v.  DURHAM.  179 

178  Opinion  of  the  Court. 

in  error  to  eliminate  it  by  constructing  an  underpass  with 
proper  approaches,  etc.  They  failed  to  comply;  the  city 
instituted  a  mandamus  proceeding  to  compel  obedience. 

The  petition,  after  setting  out  the  facts  and  circum¬ 
stances,  asked  an  appropriate  decree.  Answering,  plain¬ 
tiffs  in  error  attacked  the  ordinance  as  arbitrary,  un¬ 
reasonable  and  subversive  of  rights  guaranteed  by  the 
Fourteenth  Amendment;  also  because  it  conflicted  with 
the  federal  Act  to  Regulate  Commerce  by  Imposing  un¬ 
due  expense  upon  them.  The  facts  relied  upon  to  support 
these  claims  were  specified. 

Having  heard  the  cause  upon  complaint,  answers  and 
argument  of  counsel  the  trial  court,  “  being  of  the  opin¬ 
ion  that  no  issue  of  fact  for.  trial  by  jury  is  raised  upon 
the  pleadings,”  made  findings  of  fact,  declared  the  ordi¬ 
nance  valid  and  directed  compliance  therewith.  The 
railroads  offered  no  evidence,  but  asked  continuation  of 
the  cause  until  the  next  term  and  that  no  further  pro¬ 
ceedings  should  be  taken  until  the  issues  of  fact  raised 
by  the  answers  could  be  decided  by  a  jury.  This  was 
denied  and  they  appealed.  The  Supreme  Court  held 
refusal  to  continue  the  hearing  and  transfer  the  cause 
to  the  civil  docket  for  trial  by  jury  was  not  erroneous, 
and  said  that  “  the  judge  was  ready  to  hear  and  deter¬ 
mine  the  action  but  the  railroads  failed  to  offer  testimony 
or  evidence  of  any  kind  whatever.” 

We  are  unable  to  find  that  plaintiffs  in  error  have  been 
deprived  of  any  federal  right.  They  had  full  oppor¬ 
tunity  to  present  evidence  to  support  their  contentions 
iff  the  trial  court,  but  offered  none.  Neither  federal  laws 
nor  Constitution  gave  them  the  right  to  demand  trial 
by  jury  when  the  local  statutes  and  practice  prescribed 
otherwise.  The  ordinary  rule  applies,  and  we  accept  the 
ruling  of  the  Supreme  Court  as  to  the  local  law.  First 

National  Bank  v.  Weld  County,  264  U.  S.  450,  454. 

Affirmed . 
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CROUCH,  LEGAL  GUARDIAN  OF  KONSTOVICH, 
WIDOW,  v.  UNITED  STATES. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  VIRGINIA,  TRANSFERRED  FROM 
THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FOURTH  CIRCUIT. 

No.  61.  Argued  October  10,  1924. — Decided  November  17,  1924. 

1.  No  authority  exists  to  sue  the  United  States  for  compensation 
granted  under  the  War  Risk  Insurance  Act  of  October  6,  1917, 
but  terminated  by  the  Bureau  of  War  Risk  Insurance  upon  the 
ground  of  misconduct  of  the  beneficiary.  P.  181.  Silberschein  v. 
United  States,  post,  221. 

2.  Where  an  action  on  a  claim  of  insurance  is  brought  in  the  Dis¬ 
trict  Court  pursuant  to  the  jurisdiction  conferred  by  §  13  of 
the  War  Risk  Insurance  Act,  as  amended  by  Act  of  May  20,  1918, 
the  judgment  is  reviewable  by  the  Circuit  Court  of  Appeals,  but 
a  direct  writ  of  error  will  not  lie  from  this  Court  to  the  District 
Court  under  the  statutes  applicable  to  this  case.  P.  182, 

3.  Section  19  of  the  World  War  Veterans’  Act  of  June  7,  1924, 
relating  to  the  litigation  of  claims  for  insurance,  was  inapplicable 
to  the  present  case.  Id. 

Case  transferred  to  Circuit  Court  of  Appeals. 

Writ  of  error  from -the  Circuit  Court  of  Appeals,  trans¬ 
ferred  to  this  Court  under  the  Transfer  Act,  Jud.  Code 
§  238  (a). 

Mr.  James  G.  Martin  and  Mr.  Ernest  S.  Merrill  for 
plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Donovan,  with  whom 
Mr.  Solicitor  General  Beck  and  Mr..  Harry  S.  Ridgely 
were  on  the  brief,  for  the  United  States. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court.  v 

Under  the  Act  of  Congress  approved  October  6,  1917, 
c.  105,  40  Stat.  398,  409,  the  United  States  in  February, 
1918,  issued  to  Stephen  Konstovich  a  policy  of  insurance, 
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with  Kathleen,  his  wife,  as  beneficiary.  He  went  down 
with  the  “  Cyclops  ”  March  31,  1918,  and  the  full  amount 
of  the  policy,  payable  in  monthly  installments,  was 
awarded  to  plaintiff  Crouch  as  her  guardian.  Another 
award  of  twenty-five  dollars  per  month  was  made  to  him, 
as  such  guardian,  on  account  of  the  husband’s  death. 

Payments  were  regularly  made  until  July  12,  1921, 
when  the  Bureau  of  War  Risk  Insurance  gave  notice  that 
the  beneficiary  had  terminated  her  claims  for  both  in¬ 
surance  and  compensation  by  misconduct.  Thereupon 
the  guardian  commenced  this  proceeding  in  the  District 
Court.  The  petition  prays  for  judgment  against  the 
United  States  and  that  they  be  directed  to  pay  all  install¬ 
ments  which  have  or  may  accrue.  The  trial  judge  con¬ 
cluded  that  by  misconduct  the  widow  had  terminated  her 
right  to  the  insurance  as  of  September  17,  1920;  further, 
that  the  United  States  had  not  consented  to  be  sued  upon 
the  award  of  compensation ;  and  it  dismissed  the  petition, 
April  7,  1922.  The  cause  went  to  the  Circuit  Court  of 
Appeals.  That  court,  being  of  opinion  that  it  was  with¬ 
out  jurisdiction,  transferred  the  proceeding  here.  Act  of 
September  14,  1922,  c.  305,  42  Stat.  837. 

Article  III,  Act  of  October  6,  1917,  provides  for  com¬ 
pensation  where  death  occurs  in  the  line  of  duty.  Section 
305  declares,  “  That  upon  its  own  motion  or  upon  appli¬ 
cation  the  bureau  may  at  any  time  review  an  award, 
and,  in  accordance  with  the  facts  found  upon  such  review, 
may  end,  diminish,  or  increase  the  compensation  pre¬ 
viously  awarded,  or,  if  compensation  has  been  refused  or 
discontinued,  may  award  compensation. 

No  authority  to  sue  the  United  States  for  compensation 
has  been  expressly  granted,  and  that  none  exists  under 
circumstances  like  those  here  presented  is  determined  by 
Silberschein  v.  United  States,  decided  today,  post,  221 

Article  IV,  Act  of  October  6,  1917,  provides  generally 
for  the  insurance  of  officers  and  enlisted  men.  Section 
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405 — “  That  in  the  event  of  disagreement  as  to  a  claim 
under  the  contract  of  insurance  between  the  bureau  and 
any  beneficiary  or  beneficiaries  thereunder,  an  action  on 
the  claim  may  be  brought  against  the  United  States  in 
the  district  court  of  the  United  States  in  and  for  the  dis¬ 
trict  in  which  such  beneficiaries  or  any  one  of  them  re¬ 
sides.”  Section  13,  Act  of  1917,  as  amended  by  the  Act 
of  May  20,  1918,  c.  77,  40  Stat.  555,  556,  includes  the 
language  just  quoted  from  §  405. 

In  United  States  v.  Pfitsch,  256  U.  S.  457,  we  considered 
the  question  of  jurisdiction  under  a  statute  similar  to  the 
one  now  before  us  and,  in  the  course  of  discussion,  pointed 
out  that  the  Act  of  May  20,  1918,  conferred,  upon  district 
courts  original  jurisdiction  over  controversies  arising  out 
of  claims  against  the  United  States  under  contracts  of 
insurance.  We  adhere  to  the  statement  and  hold  that  the 
applicable  statutes  in  force  when  the  present  proceedings 
began  did  not  authorize  a  direct  writ  of  error  from  this 
Court.  The  Circuit  Court  of  Appeals  had  jurisdiction  to 
review  the  challenged  judgment. 

Section  19  of  the  Act  approved  June  7,  1924,  c.  320, 
43  Stat.  607,  has  no  application  to  the  present  claim. 

The  cause  must  be'  returned  to  the  Circuit  Court  of 
Appeals  with  directions  to  proceed. 

Case  Transferred. 

DAVIS,  AGENT  APPOINTED  BY  THE  PRESIDENT 
UNDER  THE  TRANSPORTATION  ACT  OF  1920 
v:  CURRIE. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 

SOUTH  CAROLINA, 

No.  60.  Argued  October  10,  1924— Decided  November  17  1924 

V  f  * 

A  writ  of  certiorari  will  be  dismissed  if  the  case  as  relied  on  by  the 
petitioner  in  argument  is  not  the  case  as  presented  in  the  petition 
for  the  writ. 

Writ  of  certiorari  dismissed. 
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Certiorari  to  review  a  judgment  of  the  Supreme  Court 
of  South  Carolina  which  sustained  a  judgment  against 
the  Director  General  of  Railroads  for  damages  alleged 
to  have  resulted  to  the  plaintiff  from  the  refusal  o.f  a 
railway  gateman  to  allow  him  access  to  a  train,  accom¬ 
panied  by  abusive  language,  etc. 

Mr.  Douglas  McKay ,  with  whom  Mr.  Thos.  W.  Davis 
was  on  the  brief,  for  petitioner. 

Mr.  L.  D.  Jennings,  with  whom  Mr.  A.  S.  Harby  was 
on  the  brief,  for  respondent. 

Mr.  Justice  McReynolds  delivered  tho  opinion  of 
the  Court. 


This  writ  must  be  dismissed.  The  petition  therefor 
declared — The  sole  question  presented  is,  “  Can  damages 
for  humiliation  and  wounded  feelings  be  awarded  the 
respondent  against  the  petitioner,  the  United  States 
Railroad  Administration,  under  the  provisions  of  the 
Federal  Control  Act,  the  proclamations  of  the  President 
and  the  general  orders  of  the  Director  General  pursuant 

thereto?  ”  ( 

At  the  hearing  counsel  relied  on  the  following:  ine 

judgment  against  the  Director  General  of  Railroads  for 
wounded  feelings  and  humiliation  arising  out  of  a  wan¬ 
ton,  willful  and  malicious  act  of  his  servant  is  unau¬ 
thorized,  involving,  essentially,  the  infliction  of  a  penalty 
upon  the  Government.”  The  argument  was  that  al¬ 
though  the  trial  court  distinctly  limited  the  jury  to  actual 
damages,  nevertheless,  it  necessarily  follows  from  the 
size  of  the  verdict  that  punitive  damages  were  assessed 
against  and  a  penalty  was  imposed  upon  the  United 


States. 

The  petition  did  not  state  the  case 


presented  at  the  bar. 

Dismissed. 
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MISSOURI  PACIFIC  RAILROAD  COMPANY  v. 

HANNA. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 

ARKANSAS. 

No.  54.  Submitted  October  8,  1924. — Decided  November  17,  1924. 

A  writ  of  certiorari  to  a  state  court  will  be  dismissed  when  the 
J  record  fails  to  show  that  the  federal  question  indicated  in  the 
petition  for  the  writ  was  raised  below. 

Writ  of  certiorari  to  review  157  Ark.  32,  dismissed. 

Certiorari  to  a  judgment  of  the  Supreme  Court  -of 
Arkansas  which  sustained  a  judgment  recovered  by  the 
respondent  for  personal  injuries  suffered  by  him  in  Illi¬ 
nois,  while  a  passenger  on  the  petitioner’s  railroad. 

Mr.  Thomas  B.  Pryor  and  Mr.  Edward  J.  White  for 
petitioner. 

Mr.  Arthur  L.  Adams  for  respondent. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court, 

When  this  writ  was  granted,  we,  of  course,  supposed 
petitioner  had  properly  raised  and  relied  upon  the  indi¬ 
cated  federal  question  in  the  courts  below  by  claiming 
that  its  responsibility  for  injuries  sustained  by  respondent 
while  traveling  on  an  interstate  drover’s  pass  depended 
upon  acts  of  Congress  and  applicable  principles  of  com¬ 
mon  law  as  interpreted  and  applied  by  the  federal  courts. 
Southern  Express  Co.  v.  Byers,  240  U.  S.  612,  614. 

The  record  fails  to  disclose  that  it  definitely  raised  the 
point  in  either  trial  or  supreme  court.  On. the  contrary, 
it  was  there  insisted  that  liability  should  be  determined 
under  thevlaws  of  Illinois,  the  State  wherein  the  accident 
occurred. 

The  writ  is  accordingly 


Dismissed. 
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ERIE  RAILROAD  COMPANY  v.  KIRKENDALL. 

CERTIORARt  TO  THE  COURT  OF  APPEALS  FOR  THE  EIGHTH 
JUDICIAL  DISTRICT  OF  THE  STATE  OF  OHIO. 

No.  51.  Argued  October  8,  1924. — Decided  November  17,  1924. 

1.  A  petition  for  certiorari  must  give  adequate  information  con¬ 
cerning  the  record  and  essential  facts.  P.  185. 

2.  When  the  case  presented  upon  argument  differs  radically  from 
the  one  tendered  by  the  petition  upon  which  certiorari  was  granted, 
the  writ  will  be  dismissed.  P.  186. 

Writ  of  certiorari  dismissed. 

Certiorari  to  a  judgment  of  the  Court  of  Appeals  of 
the  State  of  Ohio  affirming  a  judgment  recovered  by  the 
above-named  respondent  against  the  Railroad  for  goods 
lost  in  transit. 

X 

Mr.  Benjamin  D.  Holt  and  Mr.  Edward  A.  Foote  for 
petitioner. 

Mr.  Dudley  K.  Henderson,  with  whom  Mr.  E.  P. 
Chamberlin  was  on  the  brief,  for  respondent. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court. 

Respondent  sued  for  the  value  of  a  lost  package  de¬ 
scribed  by  the  bill  of  lading  as  “  1  box  bedding,”  weighing 
280  pounds,  which  actually  contained  “  miscellaneous 
household  articles,  together  with  two  quilts  and  two  pair 
woolen  blankets.”  In  defense  the  railroad  insisted  that 
he  misrepresented  the  true  character  of  the  contents  and 
thereby  prevented  it  from  obtaining  a  released  valuation 
which,  according  to  The  rate  paid  and  provisions  of  the 
published  tariffs,  would  not  have  exceeded  twenty-eight 
dollars. 

The  writ  must  be  dismissed.  The  inducing  petition 
failed  to  give  adequate  information  concerning  the  record 
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and  essential  facts.  Furness ,  Withy  &  Co.  v.  Yang-Tsze 
Insurance  Assn.,  242  U.  S.  430;  Layne  &  Bowler  Corp. 
v.  Western  Well  Works,  261  U.  S.  387;  Southern  Power 
Co.  v.  North  Carolina  Public  Service  Co-,  263  U.  S.  508. 
The  confused  state  of  the  record  renders  it  difficult  to 
ascertain  the  facts;  maybe  impossible.  The  petition  for 
certiorari  seemed  to  represent  that  at  time  of  shipment 
the  consignor  accepted  a  bill  of  lading  misdescribing  the 
contents  of  the  package  and  accepted  a  rate  based  upon 
limited  liability,  as  he  must  have  known. 

It  appears,  however,  that  the  shipper  correctly  reported 
the  contents  to  the  railroad,  that  he  was  not  asked  con¬ 
cerning  value  and  made  no  representations  relative  there¬ 
to,  that  no  rate  was  quoted,  and  that  the  undisclosed 
charges  were  to  be  collected  at  destination.  The  bill  of 
lading  contained  no  statement  of  value  or  rate  and  no 
provision  restricting  the  carrier’s  liability  to  less  than 
the  actual  worth.  Section  8  provides — “  The  owner  or 
consignee  shall  pay  the  freight  and  all  other  lawful 
charges  accruing  on  said  property,  and,  if  required,  shall 
pay  the  same  before  delivery.  If  upon  inspection  it  is 
ascertained  that  the  articles  shipped  are  not  those  de¬ 
scribed  in  this  bill  of  lading,  the  freight  charges  must  be 
paid  upon  the  articles  actually  shipped.”  New  York 
Central  R.  R.  Co.  v.  Goldberg,  250  U.  S.  85,  87. 

The  case  tendered  by  the  petition  is  radically  different 
from  the  one  presented  upon  the  argument. 

Writ  of  certiorari  dismissed. 
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MISSOURI  PACIFIC  RAILROAD  COMPANY  ET  AL. 
v.  WESTERN  CRAWFORD  ROAD  IMPROVE¬ 
MENT  DISTRICT. 

ERROR  TO  THE  SUPREME  COURT  OE  THE  STATE  OF  ARKANSAS. 
No.  67.  Submitted  October  10,  1924. — Decided  November  17,  1924. 

1. ' Where  a  special  road  improvement  is  abandoned  after  preliminary 
publication  and  inquiry  because  the  cost  would  probably  exceed 
the  benefits  to  the  lands  included  in  the  improvement  district,  the 
State  may  defray  the  expenses  of  the  inquiry  by  assessing  the  lands 
according  to  their  values  as  assessed  for  purposes  of  county  and 
state  taxation.  P.  188. 

2.  The  fact  that  an  assessment  so  made  exceeded  the  amount  of  the 
anticipated  benefit  to  the  same  property,  as  officially  estimated  in 
the  preliminary  proceedings,  did  not  render  the  assessment  ob¬ 
noxious  to  the  Fourteenth  Amendment,  there  being  no  suggestion 
of  flagrant  abuse  or  purely  arbitrary  exercise,  of  the  taxing  power. 
P.  190. 

157  Ark.  304,  affirmed. 

Error  to  a  judgment  of  the  Supreme  Court  of  Arkansas 
sustaining  a  decree  for  a  tax  levy  as  originally  entered  by 
the  Chancery  Court  of  Crawford  County,  reversing  a  sub¬ 
sequent  decree  of  that  court  by  which  the  levy  was 
changed. 

Mr.  Harry  P.  Warner,  Mr.  Thomas  B.  Pryor,  Mr.  W. 
F.  Evans  and  Mr.  Edward  J.  White  for  plaintiffs  in  error. 

Mr.  E.  L.  Matlock  for  defendant  in  error. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

In  1920  Arkansas  created  the  Western  Crawford  Road 
Improvement  District  by  a  special  act.  Pursuant  to  its 
provisions  the  commissioners  named  therein  took  the 
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proceedings  incident  to  organizing  the  district.  They 
determined  what  work  would  be  required,  estimated  the 
cost  thereof,  and  had  the  preliminary  assessment  made  of 
the  benefits  and  burdens.  In  so  doing  the  commissioners 
necessarily  incurred  expenses  for  publication  of  notices, 
for  the  services  of  engineers,  lawyers  and  assessors,  and 
for  other  matters.  After  the  required  data  had  been  ob¬ 
tained,  it  was  concluded  that  the  cost  of  the  proposed 
improvement  would  probably  exceed  the  benfits ;  and 
the  project  was  duly  abandoned.  The  aggregate  pre¬ 
liminary  expense  was  $20,611.80.  The  special  act  had 
provided : 

“  Section  25.  In  case,  for  any  reason,  the  improvement 
contemplated  by  this  district  is  not  made,  the  preliminary 
expense  shall  be  a  first  lien  upon  all  of  the  lands  in  the 
district,  and  shall  be  paid  by  a  levy  of  a  tax  thereon  upon 
the  assessed  value  for  county  and  State  taxation,  which 
levy  shall  be  made  by  the  chancery  court  of  Crawford 
County  and  shall  be  collected  by  a  receiver  to  be  ap¬ 
pointed  by  said  court.” 

For  the  purpose  of  paying  the  preliminary  expense  the 
commissioners  applied  to  the  appropriate  court  for  a  tax 
levy.  A  decree  was  entered  for  a  levy  of  1.65  per  cent,  on 
the  assessed  value  of  the  land  in  the  district  subject  to 
taxation.  Thereupon,  the  Missouri  Pacific  Railroad 
Company  1  brought,  in  the  same  court,  this  suit  to  restrain 
enforcement  of  the  decree.  The  aggregate  assessed  value 
of  property  within  the  district  was  $1,453,938.  The 
assessed  value  of  the  Missouri  Pacific  property  was 
$145,250.  The  tax  assessed  against  its  property  to  defray 
the  preliminary  expense  was  $2,396.62.  The  board  of  as-' 

•  1  The  $t.  Louis-San  Francisco  Railway  Company  joined  as  co¬ 

plaintiff.  Its  situation,  being  in  all  respects  like  that  of  the  Missouri 
Pacific,  does  not  require  discussion. 
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sessors  appointed  under  the  special  act  estimated  the 
amount  of  the  anticipated  benefit  at  $1,960.  The  sole  ob¬ 
jection  of  the  railroad  was  that  the  tax  to  defray  the  pre¬ 
liminary  expense  was  distributed  in  proportion  to  the 
assessed  value  of  the  property,  instead  of  in  proportion  to 
the  amount  of  the  benefit  thereto  which  it  was  estimated 
would  accrue  if  the  improvement  was  made.  It  argued 
that  the  smaller  sum  would,  under  both  the  State  and 
the  Federal  Constitution,  have  been  the  limit  of  its  assess¬ 
ment  for  the  improvement  if  carried  out;  that  it  could  not 
be  taxed  more  for  the  preliminary  expense  of  a  projected 
improvement  which  had  been  abandoned ;  and  that,  there¬ 
fore,  §  25  violated  the  due  process  clause  of  the  Four¬ 
teenth  Amendment.  The  Supreme  Court  of  Arkansas 
sustained  the  decree  for  a  levy  as  originally  entered.  157 
Ark.  304.  That  judgment  is  here  on  writ  of  error. 

The  state  court  held  that  the  provision  in  §  25  for  pay¬ 
ment  of  preliminary  expenses  necessarily  implied  a  legis¬ 
lative  determination  that  the  cost  of  the  preliminary  ex¬ 
penses  would  not  exceed  the  anticipated  benefits  of  the 
construction  of  the  improvement ;  that  this  legislative  de¬ 
termination  is  conclusive  unless  shown  to  be  arbitrary 
and  unreasonable;  that  nothing  was  shown  to  overcome 
the  legislative  determination  except  the  unapproved  as¬ 
sessment  lists  filed  by  the  board  of  assessors;  that  the  as¬ 
sessment  was  incomplete  because  it  was  never  approved 
by  the  board  of  commissioners;  and  that,  since  the  aban¬ 
donment  of  the  project  relieved  them  from  the  duty  of 
considering  its  correctness,  the  court  cannot  know  what' 
the  assessment  against  the  railroad  would  have  been,  had 
the  assessment  of  benefits  been  proceeded  with.  The 
lower  court  held,  therefore,  that  the  tax  laid  was  not  ob¬ 
noxious  either  to  the  state  constitution  or  to  that  of  the 
United  States. 
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So  far  as  concerns  the  Federal  Constitution,  the  validity 
of  the  tax  may  be  rested,  also,  on  other  grounds.  A  State 
may  defray  the  cost  of  constructing  a  highway,  in  whole 
or  in  part,  by  means  of  a  special  assessment  upon  property 
specially  benefited  thereby.  But  it  is  not  obliged  to  do 
so.  Road  building  is  a  public  purpose  which  may  be  ef¬ 
fected  by  general  taxation.  The  cost  may  be  defrayed 
out  of  state  funds;  or  a  tax  district  may  be  created  to 
meet  the  authorized  outlay.  The  preliminary  enquiry 
whether  it  is  desirable  to  construct  the  road,  is  one  in 
which  all  landowners  within  the  district  are  interested. 
The  Fourteenth  Amendment  does  not  require  that  taxes 
laid  for  this  purpose  shall  be  according  to  the  benefits  to 
be  received  by  the  person  or  thing  taxed.  Compare  Kelly 
v.  Pittsburgh,  104  U.  S.  78.  The  cost  of  making  the 
investigation  may  be  met  by  a  fixed  charge  per  acre,  as  in 
Houck  v.  Little  River  Drainage  District,  239  U.  S.  254, 
and  Miller  &  Lux  v.  Sacramento  <&  San  Joaquin  Drainage 
District,  256  U.  S.  129,  or  by  distributing  the  cost  over  all 
the  land  in  the  district  in  proportion  to  its  value  as  as¬ 
sessed  for  county  and  state  taxation,  or  otherwise.  The 
fact  that  the  money  to  be  raised  by  this  tax  will  be  ap¬ 
plied  toward  defraying  the  expenses  of  an  abandoned 
road  project,  and  not  to  the  cost  of  a  road  wholly  or 
partly  completed,  is  obviously  immaterial.  Houck  v. 
Little  River  Drainage  District,  supra,  p.  265. 

There  is  here  no  suggestion  of  that  flagrant  abuse  or 
purely  arbitrary  exercise  of  the  taxing  power  against 
which  the  Federal  Constitution  affords  protection.  Valley 
Farms  Co.  v.  Westchester,  261  U.  S.  155,  163;  Thomas  v. 
Kansas  City  Southern  Ry.  Co.,  261  U.  S.  481,  483. 

Affirmed. 
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UNITED  STATES  AND  INTERSTATE  COMMERCE 
COMMISSION  v.  PENNSYLVANIA  RAILROAD 
COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  MIDDLE  DISTRICT  OF  PENNSYLVANIA. 

No.  68.  Argued  October  13,  14,  1924.— Decided  November  17,  1924. 

1.  There  is  nothing  in  the  Act  to  Regulate  Commerce,  as  originally 
enacted,  or  in  the  Transportation  Act,  1920,  or  in  any  earlier 
amendment,  which  indicates  a  purpose  either  to  allow  a  carrier  to 
create  undue  prejudice  by  the  use  of  facilities  possessed  or  to 
narrow  the  power  of  the  Interstate  Commerce  Commission  to  pre¬ 
vent  unjust  discrimination.  P.  199. 

2.  Two  railroad  companies  by  agreement  extended,  each  to  the 
other,  the  use  of  their  tracks  to  effect  terminal  receipt  and  de¬ 
livery  of  carload  freight  within  a  zone,  in  a  city,  so  that  plants 
within  the  zone  having  spur  connections  with  either  main  line  could 
ship  or  receive  shipment  over  the  other  without  paying  an  ad¬ 
ditional  transportation  charge  for  the  movement  over  the  line 
connected  with  their  spurs,  whereas  other  industries,  outside  the 
zone  but  in  the  same  city  and  dependent  on  these  railroads  and 
another,  were  denied  the  like  advantage.  The  Interstate  Com¬ 
merce  Commission,  upon  finding  that  the  situations  of  the  indus¬ 
tries  were  “  substantially  similar  ”  from  the  standpoint  of  carriage, 
and  that  the  practice  subjected  those  without  the  zone  to  undue_ 
prejudice  and  disadvantage,  ordered  the  two  railroads  to  remove 
the  discrimination.  Held,  that  the  discrimination  was  unlawful 
and  the  order  valid,  P.  197. 

295  Fed.  523,  reversed. 

Appeal  from  a  decree  of  the  District  Court  enjoining 
enforcement  of  an  order  of  the  Interstate  Commerce 
Commission. 

Mr,  Blackburn  Esterline,  Assistant  to  the  Solicitor  Gen¬ 
eral,  with  whom  Mr.  Solicitor  General  Beck  was  on  the 
brief*  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Commerce  Commis¬ 


sion. 
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Mr.  Henry  Wolf  Bikle,  with  whom  Mr.  George  Hay 
Kcdn,  Mr.  F.  W.  Wheaton,  Mr.  Frederic  D.  McKenney 
and  Mr.  Francis  I.  Gowen  were  on  the  brief,  for  appellee. 

The  Commission  has  held  that  discrimination  or  undue 
preference  prohibited  by  the  law  results  from  the  mere 
existence  or  non-existence  of  trackage  facilities.  This  is 
an  error  of  law  which  appears  on  the  face  of  the  Com¬ 
mission’s  report  and  which  requires  that  it  be  suspended 
and  set  aside. 

In  §  1,  par.  1,  of  the  Commerce  Act,  there  is  a  clear  line 
of  demarcation  between  the  common  carrier  and  the 
property  or  plant  with  which  it  performs  its  service. 
Paragraph  3  of  the  same  section  declares  what  is  intended 
to  be  included  in  the  term  “  railroad,”  viz,  “  a  road  in  use 
by  any  common  carrier  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement  or  lease.” 
A  road  over  which  a  common  carrier  has  trackage  rights  is 
clearly  a  “road  in  use  .  .  .  under  a  contract,”  and 

hence  must  be  regarded  as  part  of  the  “  railroad  ”  of  such 
common  carrier.  Hence  it  follows  that  that  portion  of  the 
railroad  belonging  to  the  Western  Maryland  over  which 
the  Pennsylvania  has  trackage  rights  under  the  agree¬ 
ment  must  be  considered  as  part  of  the  railroad  of  the 
latter  in  the  determination  of  all  questions  relating  to  the 
extent  of  the  obligation,  if  any,  with  respect  to  affording 
service  to  shippers  imposed  upon  the  Pennsylvania  Com¬ 
pany  by  virtue  of  the  use  of  the  trackage  rights  thus  ac¬ 
quired  by  it.  Therefore,  no  support  for  the  theory  upon 
which  the  Commission  acted  in  the  present  case  can  be 
found  in  the  Commerce  Act,  for  this  theory  is  that  failure 
of  the  Pennsylvania  to  extend  its  trackage  rights  over  the 
Western  Maryland  Railway  subjects  to  undue  discrimina¬ 
tion  shippers  who,  if  such  an  extension  were  made,  would 
be  enabled  to  utilize  directly  the  facilities  of  the  Pennsyl¬ 
vania  Company.  But  clearly  it  would  seem  that  if  a 
failure  to  extend  its  trackage  rights  involves  such  a  re- 
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suit,  the  Pennsylvania  Company  would  be  chargeable 
with  like  discrimination  because  of  a  failure  to  extend  its 
own  railroad — reductio  ad  absurdum. 

The  granting,  withholding  or  possession  of  trackage 
rights  between  carriers  cannot  be  a  basis  for  a  finding  of 
discrimination  or  undue  preference.  Interstate  Commerce 
Comm.  v.  Difjenbaugh,  222  U.  S.  42;  Ellis  v.  Interstate 
Commerce  Comm.,  237  U.  S.  434;  United  States  v.  Illinois 
Central  R.  R.  Co.,  263  U.  S.  515.  See  also  Baltimore  & 
Ohio  R.  R.  Co.  v.  Pitcairn  Coal  Co.,  215  U.  S.  481;  Mor- 
risdale  Coal  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  304; 
United  States  v.  Pennsylvania  R.  R.  Co.,  242  U.  S.  208. 

The  provisions  of  the  Commerce  Act  relating  to  the  ex¬ 
tension  of  railroad  tracks  or  the  abandonment  of  existing 
trackage,  are  entirely  separate  and  distinct  from  those 
governing  the  carrier  in  the  use  of  its  existing  plant,  and 
did  not  appear  in  the  original  act.  It  was  almost  twenty 
years  after  its  passage  when  Congress  empowered  the 
Commission  to  require  a  carrier,  under  certain  circum¬ 
stances,  to  accord  switching  connections  to  shippers. 
Hepburn  Amendment,  1906,  34  Stat.  584,  now  par.  9 
of  §  1.  Transportation  Act,  1920,  conferred  additional 
powers  upon  the  Commission  with  respect  to  the  control 
of  the  carriers’  line  of  railroad,  §  1,  pars.  18-20.  By  par. 
21  the  Commission’s  authority  is  further  enlarged  so  as 
to  permit  it  to  require  the  extension  of  the  carriers’  line; 
and  par.  22  provides  that  pars.  18—21  shall  not  extend  to 
the  construction  or  abandonment  of  spur,  industrial,  team, 
switching  or  side  tracks,  so  that  such  tracks  may  be  in¬ 
stalled  or  discontinued  without  the  approval  of  the  Com¬ 
mission.  See  Texas  v.  Eastern  Texas  R.  R.  Co.,  258  U.  S. 
204;  Railroad  Commission  v.  Southern  Pac.  Co.,  264 

U.  S.  331. 

The  insertion  in  the  act  of  these  provisions  demon¬ 
strates  that  the  other  provisions  of  this  legislation  were 
not  intended  to  confer  power  upon  the  Commission  to 
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control  the  extent  of  the  carrier’s  plant,  but  only  to  reg¬ 
ulate  the  service  rendered  by  the  carrier  with  its  existing 
plant. 

That  the  general  provisions  of  the  Commerce  Act  were 
not  intended  to  authorize  the  Commission  to  regulate  the 
extent  of  the  carrier’s  plant  is  made  especially  clear  by 
§  3 — under  which  the  Commission’s  order  in  this  case  has 
been  issued — and  by  the  history  of  this  section. 

The  decisions  have  recognized  the  distinction  between 
the  authority  to  prevent  discrimination  and  to  require  the 
extension  of  the  carrier’s  plant.  The  rule  that  there  shall 
be  no  discrimination  by  public  service  corporations  is  one 
that  has  existed  for  many  years,  finding  its  roots  in  the 
common  law;  but  the  authority  of  the  Government  to  re¬ 
quire  such  corporations  to  conform  the  boundaries  of  their 
service  to  the  wishes  of  a  community  is  a  very  modern 
development,  and  one  which  has  been  justified  only  under 
specific  statutory  authority,  only  to  a  limited  extent,  and 
only  after  the  most  careful  scrutiny  as  to  its  constitutional 
validity.  New  York  &  Queens  Gas  Co.  v.  McCall,  245 
U.  S.  345;  Chicago  &  Northwestern  Ry.  Co.  v.  Ochs,  249 
U.  S.  416;  Louisville  &  Nashville  R.  R.  Co.  v.  United 
States,  242  U.  S.  60.  Pennsylvania  Co.  v.  United  States, 
236  U.  S.  351;  United.  States  v.  American  Ry.  Exp.  Co., 
265  U.  S.  425,  distinguished. 

The  Commission  has  recognized  that  a  trackage  right  is 
the  equivalent  of  an  extension  of  the  carrier’s  own  tracks, 
and  that  its  exercise  or  non-exercise  cannot  afford  a  basis 
for  a  finding  of  unjust  discrimination.  Its  decision  in  the 
present  case  ignores  the  principle  which  it  has  applied  in 
various  other  cases.  Alford  v.  Railway  Co.,  2  I.  C.  C. 
771 ;  Commercial  Club  v.  Great  Northern  Ry.  Co.,  24  I. 
C.  C.  96^  Dixie  Cotton  Oil  Co.  v.  St.  Louis,  etc.,  Ry.  Co., 
27  I.  C.  C.  295;  Peiiick  &  Ford  v.  Director  General,  61 
I.  C.  C.  137 ;  Ridge  Coal  Min.  Co.  v.  Missouri  Pac.  R.  R. 
Co.,  62  I.  C.  C.  259;  Dering  Mines  Co.  v.  Director  Gen- 
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eral ,  62  I.  C.  C.  265;  Hillsboro  Coal  Co.  v.  C.  C.  C.  &  St. 
L.  Ry.  Co.,  63  I.  C.  C.  401;  s.  c.  81  I.  C.  C.  216. 

The  views  of  a  government  commission  or  official 
charged  with  the  enforcement  of  a  statute  are  entitled  to 
special  weight  with  respect  to  its  proper  interpretation. 
New  Haven ,  N.  H.  &  H.  R.  R.  Co.  v.  Interstate  Commerce 
Comm.,  200  U.  S.  361;  Logan  v.  Davis,  233  U.  S.  613;  Ao- 
tional  Lead  Co.  v.  United  States,  252  U.  S.  140.  This  con¬ 
sideration  is  especially  persuasive  in  this  case  because  the 
Commission’s  interpretation  extended  over  a  substantial 
period,  and,  although  the  Commerce  Act  was  amended  in 
the  interval,  it  was  not  so  amended  as  to  change  the  pro¬ 
visions  of  the  law  in  this  regard.  2  Lewis’s  Sutherland  on 
Stat.  Constr.,  2d  ed.,  §  403;  Sessions  v.  Romadka,  145 
U.  S.  29;  Logan  v.  United  States,  144  U.  S.  263. 

The  Commission’s  order  cannot  be  justified  on  the 
ground  that  it  relates  to  a  “  practice  ”  of  the  railroads. 
United  States  v.  Pennsylvania  R.  R.  Co.,  242  U.  S.  208. 

The  Commission’s  order  is  invalid  as  arbitrary  and  as 
violating  the  Fifth  Amendment,  which  prohibits  the  tak¬ 
ing  of  property  without  due  process  of  law. 

The  order  of  the  Commission  is  invalid  in  that  it  is  not 
limited  to  interstate  commerce.  United  States  v.  Reese, 
92  U.  S.  214;  Trade-Mark  Cases,  100  U.  S.  82;  Employ¬ 
ers’  Liability  Cases,  207  U.  S.  463. 

Mr.  C.  R.  Hilly er,  by  leave  of  Court,  filed  a  brief  as 
amiaiis  curia e. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

York,  Pennsylvania,  is  served  by  three  railroads.  About 
100  manufacturing  establishments  are  directly  connected 
with  them  by  spurs  or  industry  sidings — most  of  the  plants 
with  only  one  of  the  three  railroads.  Where  the  plant  is 
thus  directly  connected  with  the  railroad  which  has  the 
.  line-haul,  it  makes  no  extra  charge  for  switching  the  car 
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between  its  road  and  the  plant.  Where  the  connection  is 
not  direct — that  is,  where  in  order  to  reach  the  plant  the 
car  must  move  for  a  short  distance  over  the  line  of  an¬ 
other  carrier — all  of  the  plants  except  17  must  pay  an  ad¬ 
ditional  transportation  charge.  The  more  favored  treat¬ 
ment  accorded  by  the  Pennsylvania  Railroad  and  the 
Western  Maryland  Railway  to  these  17  was  held  by  the 
Interstate  Commerce  Commission  to  constitute  unjust 
discrimination ; 1  and  the  customary  order  to  remove  the 
discrimination  was  made.  Manufacturers  Assn,  of  York 
v.  Pennsylvania  R.  R.  Co.,  73  I.  C.  C.  40.  The  Western 
Maryland  acquiesced  in  the  order.  The  Pennsylvania 
brought  this  suit  against  the  United  States  to  enjoin  its 
enforcement.  The  Commission  intervened  as  defendant. 
The  case  was  heard  before  three  judges  on  motions  to 
dismiss.  The  court,  Judge  Witmer  dissenting,  entered  a 
final  decree  granting  the  relief  prayed  for.  295  Fed.  523. 
The  case  is  here  on  direct  appeal  under  the  Act  of  October 
22,  1913,  c.  32,  38  Stat.  208,  220. 

The  17  plants  are  located  in  a  small  section  of  the  city  in 
which  lines  of  the  Pennsylvania  and  of  the  Western  Mary¬ 
land  run  substantially  parallel.  About  half  of  these  plants 
have  their  spur  connections  with  the  Pennsylvania;  the 
remainder  have  theirs  with  the  Western  Maryland.  By  an 
arrangement  between  these  companies,  each  is  permitted 
to,  and  does,  pass  over  the  road  of  the  other  with  its  own 
locomotives  and  attached  cars  in  order  to  make  deliveries 
to  and  accept  shipments  from  plants  located  on  spurs 
directly  connected  only  with  the  road  of  the  other  carrier. 
Industries  within  the  zone  thus  get  the  same  advantage 
over  those  without  it  which  would  flow  from  an  agree¬ 
ment  for  reciprocal  free-switching  or  for  absorption  of  the 
- - - - - - - - 

1  The  fact  that  two  of  the  17  plants  hereinafter  referred  to  are 
connected  by  spurs  with  both  roads  may  be  ignored  in  this  dis¬ 
cussion. 
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switching  charges  which  was  limited  to  their  traffic.  The 
Commission  found  that,  “  from  the  standpoint  of  carriage, 
the  situation  of  industries  inside  and  outside  the  zone  is 
substantially  similar  and  that  the  described  practice 
“  subjects  shippers  .  .  .  without  the  zone  to  undue 

prejudice  and  disadvantage.” 2  The  only  substantial  ques¬ 
tion3  for  decision  is  whether  the  advantage  enjoyed  by 
these  17  plants,  although  found,  as  a  fact,  to  result  in 
undue  prejudice,  must  be  held,  as  a  matter  of  law,  to  be  a 
lawful  preference,  because  of  the  means  by  which  the 
advantage  is  effected. 

The  argument  most  strongly  urged  is  this:  In  the  ab¬ 
sence  of  an  appropriate  order  carriers  are  not  obliged  to 
extend  or  curtail  their  facilities;  or  to  submit  to  enlarged 
use  of  their  terminals.  The  arrangement  by  which  the 
Pennsylvania  and  the  Western  Maryland  extend,  each  to 
the  other,  the  use  of  their  tracks  to  effect  terminal  receipt 
and  delivery  of  carload  freight  with,  he  zone  is  a  track¬ 
age  agreement  and  is,  in  law,  either  a  limited  extension  of 
the  line  of  each  carrier  or  an  agreement  for  the  limited 
common  use  by  each  carrier  of  terminal  facilities  of  the 

2  The  order  declared  that  the  “  Commission  having  found  in  said 
report  that  the  practice  of  the  Pennsylvania  Railroad  Company  and 
the  Western  Maryland  Railway  Company  of  extending  the  use  of 
their  tracks  to  each  other  for  the  purpose  of  terminal  receipt  and 
delivery  of  freight  at  industries  in  York  within  a  zone  described  in 
the  report,  while  refusing  to  extend  the  use  of  their  tracks  for  the 
purpose  of  delivering  or  receiving  freight  at  other  industries  similarly 
located  but  without  the  zone,  under  substantially  similar  circum¬ 
stances  and  conditions,  is  subjecting  various  shippers  and  industries 
to  undue  prejudice:  It  is  ordered,  that  said  defendants  be  . 
required  to  cease  and  desist  .  .  .  from  practicing  the  undue 

prejudice.  ...” 

3  There  is  a  faint  contention  that  the  order  is  invalid,  also,  because 
it  is  not  in  terms  limited  to  interstate  commerce.  That  it  should  be 
construed  as  not  applying  to  intrastate  commerce  is  clear.  Compare 
Texas  v.  Eastern  Texas  R.  R ■  Co.,  258  U.  S.  204. 
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other.  To  accord  to  plants  without  the  zone  the  same 
service  which,  under  the  arrangement,  is  enjoyed  by  those 
within  the  zone  would  involve  either  a  further  extension 
of  the  tracks  of  each  carrier  or  an  enlargement  of  the  com¬ 
mon  use  of  their  terminal  facilities.  Under  the  Interstate 
Commerce  Act,  as  amended  by  Transportation  Act,  c.  91, 
41  Stat.  456,  the  Commission  might,  upon  proper  findings 
and  conditions,  have  ordered  such  extension  of  tracks, 
under  the  powers  conferred  by  §  1,  par.  21,  p.  478;  or  it 
might  have  ordered  an  enlargement  of  the  common  use  of 
terminals  under  §  3,  par.  4,  p.  479 ;  or  it  might  have  equal¬ 
ized  rates  and  charges  for  plants  within  and  without  the 
zone  by  exercise  of  the  power,  conferred  by  §  15,  pars.  3 
and  4  pp.  485,  486,  to  establish  through  routes  and  joint 
rates.  The  grant  of  these  specific  powers  indicates  a  pur¬ 
pose  on  the  part  of  Congress  to  so  restrict  the  Commis¬ 
sion’s  general  power  to  prevent  unjust  discrimination,  pro¬ 
hibited  by  §  3,  that  a  preference  granted  certain  shippers 
served  by  a  carrier  by  virtue  of  the  ownership  of  tracks  or 
trackage  rights  over  other  shippers  not  reached  by  the 
carrier,  because  it  does  not  own  tracks  or  trackage  rights 
which  would  enable  it  to  reach  them,  cannot  warrant  a 
finding  of  undue  discrimination;  and  that  similarly  the 
withholding  or  possession  of  trackage  rights  between  car¬ 
riers  cannot,  in  law,  constitute  undue  preference.  In  sup¬ 
port  of  this  argument,  attention  is  called  to  the  fact  that, 
as  originally  enacted,* 4  §  3,  after  prohibiting  discrimination 
as  between  connecting  carriers  in  respect  to  facilities  for 
interchange  of  traffic,  rates  and  charges,  provides:  “but 
this  shall  not  be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  its  tracks  or  terminal  facilities  to 

another  carrier  engaged  in  like  business.” 

_ _ _ _ _ 

4  The  clause  was  stricken  out  by  the  amendment  of  the  section 
made  in  Transportation  Act,  1920,  41  Stat.  479. 
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The  argument  is,  in  our  opinion,  unsound.  There  is 
nothing  in  the  Act  to  Regulate  Commerce,  as  originally 
enacted,  or  in  Transportation  Act,  1920,  or  in  any  earlier 
amendment,  which  indicates  a  purpose  on  the  part  of  Con¬ 
gress  either  to  allow  a  carrier  to  create  undue  prejudice  by 
the  use  of  facilities  possessed,  or  to  narrow  the  Commis¬ 
sion’s  powers  to  prevent  unjust  discrimination.  The 
clause  quoted  was  doubtless  inserted  in  §  3  to  make  clear 
that  the  mere  grant  to  one  carrier  of  the  use  of  tracks  or 
terminal  facilities  for  the  purpose  of  interchanging  traffic 
and  the  refusal  of  such  facilities  to  another,  does  not  make 
the  preference  given  illegal.  The  clause  had  no  other 
effect.  In  this  respect,  it  resembles  the  provision  con¬ 
tained  in  §  22,  concerning  free  service  or  reduced  rates  to 
the  federal,  state  and  municipal  governments.  Nashville, 
Chattanooga  &  St.  Louis  Ry.  v.  Tennessee ,  262  U.  S.  318. 

The  Commission  has  found,  not  merely  that  the  facili¬ 
ties  in  question  were  granted  to  some  and  refused  to 
others,  but  that  the  grant  and  refusal  have,  by  reason  of 
the  use  made  and  intended  to  be  made  of  the  facilities, 
resulted  in  undue  prejudice.  It  is  true  that  an  extension 
of  trackage  rights,  an  enlarged  common  use  of  terminals, 
or  the  establishment  of  through  routes  and  joint  rates, 
or  the  withdrawal  of  any  of  them,  could  not  be  ordered  ex¬ 
cept  upon  the  findings  and  conditions  prescribed  in  the 
act.  But  the  order  complained  of  does  not  require  any 
such  thing.  It  requires  only  that  the  carriers  shall  desist 
from  a  practice  which  involves  such  use  as  has  resulted  and 
will  result  in  the  undue  prejudice  found.  The  order 
leaves  them  free  to  remove  the  discrimination  by  any  ap¬ 
propriate  action.  American  Express  Co.  v.  Caldwell,  244 
U.  S.  617,  624;  United  States  v.  Illinois  Central  R>  R.  Co., 
263  U.  S.  515,  521.  To  accomplish  this,  it  is  not  necessary 
that  the  Pennsylvania  should  grant  to  the  other  carriers 
the  extensive  use  of  the  terminal  facilities  and  tracks 
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which  was  sought,6  and  which  the  Commission  found  was 
not  shown  to  be  in  the  public  interest.  Compare  Penn¬ 
sylvania  Co.  v.  United  States ,  236  U.  S.  351  368;  Louis¬ 
ville  <&  Nashville  R.  R.  Co.  v.-  United  States,  238  U.  S.  1, 
20.  The  situation  in  this  case  is  unlike  that  which  was 
presented  in  Louisville  &  Nashville  R.  R.  Co.  v.  United 
States,  242  U.  S.  60. 

Reversed. 


STATE  OF  MISSOURI  EX  REL.  ST.  LOUIS, 
BROWNSVILLE  &  MEXICO  RAILWAY  COM¬ 
PANY  v.  TAYLOR,  JUDGE  OF  THE  CIRCUIT 
COURT  OF  THE  CITY  OF  ST.  LOUIS. 

ERROR  AND  CERTIORARI  TO  THE  SUPREME  COURT  OF  THE 

STATE  OF  MISSOURI. 

No.  89.  Argued  October  17,  1924. — Decided  November  17,  1924. 

1.  A  judgment  of  a  state  Supreme  Court  denying  an  application  for 
a  writ  of  prohibition  to  prevent  a  lower  court  from  entertaining 
jurisdiction  by  garnishment  over  an  action  against  a  foreign  rail¬ 
road  corporation  for  damage  to  an  interstate  shipment,  held  a  final 
judgment,  and  re-viewable  in  this  Court  by  certiorari,  but  not  by 
writ  of  error.  P.  206. 

2.  A  Delaware  corporation,  having  a  usual  place  of  business  in  Mis¬ 
souri,  brought  an  action  in  a  Missouri  court  against  a  Texas  cor¬ 
poration  which  operated  a  railroad  in  Texas  only  and  had  no 
place  of  business,  nor  had  consented  to  be  sued,  in  Missouri,  the 
cause  of  action  being  damage,  done  possibly  in  Missouri,  to  freight 
shipped  to  that  State  from  Texas,  over  defendant’s  line,  on  a 
through  bill  of  lading,  and  the  basis  of  jurisdiction  in  Missouri 

.  6  The  proceeding  before  the  Commission,  which  was  instituted  by 
the  Manufacturers  Association  of  York,  sought  an  order  requiring 
the  three  railroads:  (a)  to  interchange  at  York  all  traffic  originating 
in  or  destined  to  that  city;  (b)  to  permit  common  use  by  all  the 
carriers  of  all  terminal  facilities  at  York,  including  the  main-line 
tracks  for  a  reasonable  distance  outside  the  terminals;  and  (c)  to 
establish  reciprocal  switching  throughout  the  city. 
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being  the  garnishment  of  traffic  balances  due  the  defendant  from 
a  connecting  interstate  carrier  having  a  place  of  business  there. 
Held: 

(a)  That  the  Missouri  attachment  law,  by  requiring  interstate  car¬ 
riers  to  submit  to  garnishment  in  such  circumstances,  did  not  un¬ 
reasonably  burden  interstate  commerce.  P.  207. 

(b)  The  fact  that  the  cause  of  action  arose  under  an  act  of  Con¬ 
gress  (the  Carmack  Amendment),  and  could  not  be  entertained 
originally  by  a  federal  court  in  Missouri  without  personal  serv¬ 
ice  on  the  defendant,  was  not  an  obstacle  to  its  enforcement  in  the 
state  court  by  garnishment.  P.  207. 

3.  When  Congress  creates  a  right  of  action  and  makes  no  provision 
concerning  the  remedy,  the  federal  and  state  courts  have  con¬ 
current  jurisdiction,  and  the  plaintiff  choosing  a  state  court  is  en¬ 
titled  to  whatever  remedial  advantage  inheres  in  the  forum.  P.  208. 

4.  No  peculiarity  of  state  procedure  can  enlarge  or  abridge  a  sub¬ 
stantive  federal  right-  but  to  enforce  a  federal  claim  by  subject¬ 
ing  property  within  the  State  to  its  satisfaction  through  attach¬ 
ment  does  not  enlarge  the  substantive  right.  P.  209. 

298  Mo.  474,  affirmed. 

Error  and  certiorari  to  a  judgment  of  the  Supreme 
Court  of  Missouri  denying  an  application  for  a  writ  of 
prohibition  to  stop  proceedings  in  a  lower  court  of  the 
State. 

Mr.  M.  U.  Hayden,  with  whom  Mr.  H.  H.  Larimore , 
Mr.  James  F.  Green  and  Mr.  Thos.  T.  Railey  were  on  the 
brief,  for  plaintiff  in  error  and  petitioner. 

Since  service  by  attachment  is  not  permissible  in  the 
federal  courts,  and 'the  right  of  action  is  based  upon  a 
federal  statute,  the  attachment  law  of  the  State  cannot 
be  resorted  to.  To  do  so  would  affect  substantive  rights 
rather  than  matters  of  mere  procedure.  This  contrary 
ruling  is  challenged  on  the  ground  that  it  violates  both 
the  due  process  clause  and  the  commerce  clause  of  the 
Federal  Constitution,  and  is  contrary  to  the  decisions  of 
this  Court  in  Charleston,  etc.,  Ry.  Co.  v.  Vamville  Co., 
237  U.  S.  604;  New  York  Cent.  R.  R.  Co.  v.  Winfield,  244 
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U.  S.  153;  Pryor  v.  Williams,  254  U.  S.  43;  Central  Ver¬ 
mont  Ry.  Co.  v,  White,  238  U.  S.  511;  Davis  v.  Farmers 
Cooperative  Co.,  262  U.  S.  312. 

The  Carmack  Amendment  having  superseded  all  state 
laws  as  to  proceedings  for  damages  to  interstate  ship¬ 
ments,  the  right  of  defense  by  carriers  sued  on  causes  of 
action  arising  under  the  act  is  a  substantive  right  which 
cannot  be  defeated  or  abridged  by  a  state  statute.  Davis 
v.  Wechsler,  263  U.  S.  22;  Davis  v.  Farmers  Co-operative 
Co.,  supra;  Central  Vermont  Ry.  Co.  v.  White,  supra; 
Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  641 ;  Lysaght  v. 
Railroad  Co.,  254  Fed.  353;  Atlantic  Coast  Line  R.  R.  Co. 
v.  Riverside  Mills,  219  U.  S.  206;  Galveston,  etc.,  Ry.  Co. 
v.  Wallace,  223  TJ.  S.  491 ;  Adams  Express  Co.  v.  Croninger, 
226  U.  S.  503,  507. 

Federal  laws  govern  as  to  actions  against  nonresident 
defendants  under  the  act,  and  there  should  be  no  pro¬ 
ceeding  without  personal  service.  Charleston,  etc.,  Ry. 
Co.  v.  Vamville  Co.,  supra ;  Pratt  v.  Railway  Co.,  284 
Fed.  1007;  Haddock  v.  Haddock,  201  U.  S.  562;  Davis  v. 
Farmers  Co-operative  Co.,  supra;  Pennoyer  v.  Neff,  95 
U.  S,  726;  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  38; 
Laborde  v.  Ubarri,  214  U.  S.  173;  Levy  v.  Fitzpatrick,  15 
Pet.  171;  Ex  parte  Railway  Co.,  103  U.  S.  796;  Toland  v. 
Sprague,  12  Pet.  329. 

Personal  service,  as  distinguished  from  service  by  for¬ 
eign  attachment,  is  a  substantive  right  rather  than  a  mere 
matter  of  procedure.  Pritchard  v.  Norton,  106  U.  S.  124, 
128-136;  Central  Vermont  Ry.  Co.  v.  White,  supra; 
Southern  Ry.  Co.  v.  Gray,  241TJ.  S.  338-9;  New  Orleans 
&  N.  E.  R.  R.  Co.  v.  Harris,  247  U.  S.  371 ;  Slater  v.  Mexi¬ 
can  National  R.  R.  Co.,  194  U.  S.  126;  Southern  Ry.  Co. 
v.  Prescott,  supra;  American  Ry.  Exp.  Co.  v.  Levee,  263 
U.  S.  19;  Davis  v.  Farmers  Co-operative  Co.,  supra;  Davis 
v.  Wechsler,  supra;  Harland  v.  Telegraph  Co.,  40  Fed.  311 ; 
Butler  v.  Young,  1  Flip.  276;  Pratt  v.’  Railway  Co.,  supra. 
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It  is  apparent  from  the  foregoing  decisions  that  the 
'initial  carrier,  in  an  action  based  upon  the  Carmack 
Amendment,  cannot  be  sued  in  any  federal  court  other 
than  one  in  which  personal  service  can  be  obtained.  State 
legislatures  cannot  add  to  this  federal  right  the  further 
right  that  Congress  has  not  seen  fit  to  grant,  namely,  a 
right  to  sue  in  a  jurisdiction  in  which  defendant  is  not 
doing  business.  See  Charleston,  etc.,  Ry.  Co.  v.  Vamville 
Co.,  supra,  597. 

Since  the  full  faith  and  credit  clause  does  not  require 
one  State  to  respect  the  judgment  of  another  State  based 
upon  service  by  publication,  Haddock  v.  Haddock,  201 
U.  S.  562,  it  follows  that  personal  service  must  be  a  sub¬ 
stantive  right  rather  than  a  mere  matter  of  procedure, 
for  certainly  no  court  has  ever  held  that  full  faith  and 
credit  should  not  be  given  to  the  judgment  of  a  foreign 
State  merely  because  of  the  practice  and  procedure  in  the 
trial  of  the  case  which  led  to  the  judgment.  As  to  such 
matters  of  practice  and  procedure  the  judgment  is  con1 
elusive,  but  with  respect  to  such  substantive  rights  as  that 
of  personal  service  the  judgment  is  not  conclusive.  Pen- 
noyer  v.  Neff,  supra,  726. 

Mr.  J.  L.  London,  with  whom  Mr.  John  S.  Leahy,  Mr. 
Walter  H.  Saunders  and  Mr.  Lambert  E.  Walther  were  on 
the  brief,  for  defendant  in  error  and  respondent. 

Attachment  under  state  statute  on  a  nonresident  de¬ 
fendant  without  personal  service  will  lie  upon  interstate 
shipments  when  there  is  no  interference  with  interstate 
commerce.  Davis  v.  Cleveland,  C.  C.  &  St.  L.  Ry  Co.,  217 
U.  S.  157;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Sturm,  174 
U.  S.  710;  Harris  v.  Balk,  198  U.  S.  225;  Martin  v.  West, 
222  U.  S.  191. 

The  Carmack  Amendment  does  not  provide  an  exclusive 
remedy,  but  expressly  provides  “  that  the  act  shall  not 
deprive  any  holder  of  a  bill  of  lading  of  any  remedy  or 
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right  of  action  which  he  has  under  existing  law.”  Georgia, 
Fla.  &  Ala.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  190; 
Bichlmeir  v.  Minnesota  R.  R.  Co.,  159  Wis.  404;  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491;  Elliott  v. 
Chicago,  etc.,  R.  Co.,  35  S.  Dak.  57;  Western,  etc.,  R.  R. 
Co.  v.  White  Prov.  Co.,  142  Ga.  246. 

A  proceeding  in  attachment  is  only  incidental  to  a 
cause  of  action  and  is  not  the  cause  of  action  itself.  It  is 
remedial  in  nature.  Mo.  Rev.  Stats.  1919,  §  1725;  La- 
borde  v.  JJbarri,  214  U.  S.  174. 

Garnishment  is  incidental  to  a  suit  in  attachment,  and, 
like  attachment,  may  be  brought  in  aid  of  the  cause  of 
action,  but  is  not  a  cause  of  action  proper.  It  is  remedial, 
and  not  a  substantive  right.  Mo.  Rev.  Stats.  1919; 
§  1846;  Tinsley  v.  Savage,  50  JMo.  141;  McFaddin  v. 
Evans-Snider-Buel  Co.,  185  U.  S.  505;  Rice  v.  Adler- 
Goldman  Co.,  71  Fed.  151 ;  Peoples  Saving  Bank  &  Trust 
Co.  v.  Batchelder-Egtas  Co.,  1  Fed.  130;  Hanscom  v. 
Malden  <&  Melrose  Co.,  220  Mass.  8;  28  Corpus  Juris,  §  9, 
part  C,  also  p.  19;  King  v.  Cross,  175  U.  S.  396;  and  other 
state  cases. 

The  construction  placed  upon  an  attachment  statute 
by  the  Supreme  Court  of  the  State  is  binding  on  the 
federal  courts  sitting  in  that  State.  Rice  v.  Adler-Gold- 
man  Co.,  supra;  Peoples  Saving  Bank  &  Trust  Co.  v. 
Batchelder-Egtas  Co.,  1  Fed.  130. 

A  foreign  corporation,  licensed  to  do  business  in  a  State, 
and  having  an  agent  there,  has  the  same  right  to  bring 
suit  in  such  State  as  a  domestic  corporation  or  an  in¬ 
dividual,  and  has  the  constitutional  and  statutory  rights, 
both  state  and  federal,  of  a  domestic  corporation,  relating 
to  the  institution  of  suits.  Sidway  v.  Land  Co.,  187  Mo. 
673;  McCabe  v.  Railroad,  13  Fed.  827;  Railroad  Co.  v. 
Harris,  12  Wall.  65;  Murphree,  Foreign  Corporations, 
§  247;  Express  Co.  v.  Ware,  20  Wall.  543. 
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The  ruling  of  the  court  below  giving  the  shipper  the 
right  to  bring  suit  by  attachment  is  not  an  interference 
with  interstate  commerce.  Distinguishing  Charleston, 
etc.,  Ry.  Co.  v.  Varnville  Co.,  237  U.  S.  604;  and  New 
York  Central  R.  R.  Co.  v.  Winfield,  244  U.  S.  153.  In  the 
case  at  bar  the  bringing  of  the  attachment  has  nothing  to 
do  with  the  interstate  shipment,  but  is  merely  an  incident 
to  a  suit,  being  procedural  and  affecting  the  remedy. 
McF addin  v.  Evans-Snider-Buel  Co.,  185  U.  S.  505;  Rice 
v.  Adler-Goldman  Co.,  71  Fed.  151;  Peoples  Saving  Bank 
&  Trust  Co.  v.  Batchelder-Egtas  Co.,  1  Fed.  130;  Hans- 
com  v.  Malden  &  Melrose  Go.,  220  Mass.  8;  Missouri, 
Kansas  d?  Texas  Ry.  Co.  v.  Harris,  234  U.  S.  412  ;*  cf. 
Pryor  y.  Williams,  254  U.  S.  43,  and  Central  Vermont  Ry. 
Co.  v.  White,  238  U.  S.  511. 

Attachment  is  not  an  interference  with  interstate  com¬ 
merce.  Discussing  and  distinguishing  Davis  v.  Farmers 
Co-operative  Co.,  262  U.  S.  312;  International  Harvester 
Co.  v.  Kentucky,  234  U.  S.  579;  Atchison,  T.  <&  S.  F.  Ry. 
Co.  v.  “Wells,  265  U.  S.  101;  Davis  v.  Cleveland,  C.,  C.  & 
St  L.  Ry.  Co.,  217  U.  S.  157. 

See  Interstate  Commerce  Act,  §  22;  §  20,  par.  11; 
Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  446-7;  Adams  Express  Co.  v.  Croninger  226 
U.  S.  491,  507-8. 

It  is  clear  from  the*  cases  last  cited  that  all  the  rights 
and  remedies  not  inconsistent  with  the  provisions  of  the 
Interstate  Commerce  Act  remained  in  force  and  effect 
after  the  passage  of  the  Carmack  Amendment.  Attach¬ 
ment,  being  merely  a  statutory  form  of  remedy,  would  not 
be  inconsistent  with  any  provision  of  that  act  or  with  any 
provision  of  the  Amendment. 

If  the  imposition  of  an  attorney’s  fee  is  permissible 
under  a  state  statute,  Missouri,  K.  &  T.  Ry.  Co.v.  Harris, 
234  U.  S.  412,  certainly  the  remedy  of  attachment  in  the 
state  court  would  entail  no  additional  burden  and  would 
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remain  open  to  the  shipper.  Judicial  Code,  §  36,  and 
the  decisions  and  practice  in  the  federal  courts,  recognize 
and  give  effect  to  attachments  in  state  courts.  Clark  v. 
Wells ,  203  U.  S,  164. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

The  American  Fruit  Growers,  Inc.,  a  Delaware  corpora¬ 
tion  with  a  usual  place  of  business  in  Missouri,  brought 
an  action  against  the  St.  Louis,  Brownsville  &  Mexico 
Railway  Company  in  an  inferior  court  of  Missouri.  Juris¬ 
diction  was  asserted  solely  by  reason  of  the  garnishment 
of  traffic  balances  due  from  a  connecting  interstate  car¬ 
rier  having  a  place  of  business  in  Missouri.  The  Browns¬ 
ville  Company  is  a  Texas  corporation;  operates  its  rail¬ 
road  solely  in  that  State;  has  no  place  of  business  in  Mis¬ 
souri;  and  has  not  consented  to  be  sued  there.  The  cause 
of.  action  sued  on  consisted  of  three  claims  of  a  consignee 
for  damages  to  freight  originating  in  Texas  on  lines  of 
the  Brownsville  Company  and  shipped  on  through  bills 
of  lading  to  points  in  other  States. 

The  Brownsville  Company  did  not  enter  an  appearance, 
general  or  special.  Instead,  it  instituted  in  the  Supreme 
Court  of  Missouri  an  application  for  a  writ  of  prohibi¬ 
tion— the  proceeding  here  under  review — praying  that  the 
judge  of  the  inferior  court  be  enjoined  from  taking  cog¬ 
nizance  of  the  pending  action  because  he  lacked  jurisdic¬ 
tion.  The  highest  court  of  the  State  denied  relief.  298 
Mo.  474.  The  case  is  here  on  writ  of  error;  and  also  on 
certiorari,  263  U.  S.  696.  The  suggestion  was  made,  at  the 
argument,  that  this  Court  is  without  jurisdiction,  because 
the  judgment  below  was  not  final.  The  contrary  is  settled. 
The  application  for  a  writ  of  prohibition  is  an  independent 
adversary  suit  which  was  finally  determined  by  the  judg¬ 
ment  under  review.  Detroit  &  Mackinac  Ry.  Co.  v.  Mich - 
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igan  Railroad  Commission,  240  U.  S.  564,  570.  The  writ 
of  error  must,  however,  be  dismissed  for  another  reason. 
See  Stadelman  v.  Miner,  246  U.  S.  544. 

The  claim  that  the  inferior  court  of  Missouri  lacked 
jurisdiction  of  the  action  for  damages  is  rested  on  two 
grounds.  One  contention  is  that  the  Missouri  attachment 
law,  as  construed  and  applied,  is  void  under  the  rule  of 
Davis  v.  Farmers  Co-operative  Equity  Co.,  262  U.  S.  312, 
and  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Wells,  265 
U.  S.  101.  The  facts  of  this  case  differ  vitally  from  those 
involved  there.  Here,  the  plaintiff  consignee  is  a  resi¬ 
dent  of  Missouri — that  is,  has  a  usual  place  of  business 
within  the  State;  the  shipment  out  of  which  the  cause  of 
action  arose  was  of  goods  deliverable  in  Missouri;* 1  and, 
for  aught  that  appears,  the  negligence  complained  of  oc¬ 
curred  within  Missouri.  To  require  that,  under  such  cir¬ 
cumstances,  the  foreign  carrier  shall  submit  to  suit  within 
a  State  to  whose  jurisdiction  it  would  otherwise  be  amena¬ 
ble  by  process  of  attachment  does  not  unreasonably 
burden  interstate  commerce. 

The  other  contention  is  more  strenuously  urged.  It  is 
argued  that  the  caqse  of  action  on  which  the  consignee 
sues  is  the  liability  of  the  initial  carrier  for  a  loss  occur¬ 
ring  through  the  negligence  of  a  connecting  carrier;  that 
this  liability  arises  out  of  a  federal  law,  Carmack  Amend¬ 
ment,  June  29,  1906,  c.  .3591,  §  7,  pars.  11, 12,  34  Stat.  584, 
595;  that  the  conditions  under  which  the  federal  right 
may  be  enforced  are  the  same  whether  the  plaintiff  pro¬ 
ceeds  in  the  state  court  or  the  federal  court ;  that  original 
jurisdiction  could  not  have  been  obtained  by  attachment 
in  a  federal  court  for  Missouri,  because  personal  service 

could  not  be  made  upon  the  Brownsville  Company,  Ex 

_ _ _ _ _ _ _  » 

1  This  is  true  only  of  one  of  the  three  shipments  on  account  of 
which  the  action  was  brought.  But  if  the  inferior  court  had  juris¬ 
diction  as  to  any  one,  it  was  obviously  proper  to  deny  the  writ  of 
prohibition. 


208 


OCTOBER  TERM,  1924. 

Opinion  of  the  Court. 


266  U.  S. 


parte  Railway  Co.,  103  U.  S'.  794;  Big  Vein  Coal  Co.  v. 
Read,  229  U.  S.  31;  and  that,  therefore,  no  court  of  the 
State  could  entertain  a  suit  to  enforce  the  claim. 

The  argument  is  unsound.  Congress  created  the  right 
of  action.  It  might  have  provided  that  the  right  shall 
be  enforceable  only  in  a  federal  court.  It  might  have 
provided  that  state  courts  shall  have  concurrent  jurisdic¬ 
tion  only  of  those  cases  which,  by  the  applicable  federal 
law,  could,  under  the  same  circumstances,  have  been  com¬ 
menced  in  a  federal  court  for  the  particular  State.  But 
Congress  did  neither  of  these  things.  It  dealt  solely  with 
the  substantive  law.  As  it  made  no  provision  concerning 
the  remedy,  the  federal  and  the  state  courts  have  con¬ 
current  jurisdiction.  Galveston,  etc.,  Ry.  Co.  v.  Wallace, 
223  U.  S.  481,  490.  The  federal  right  is  enforceable  in  a 
state  court  whenever  its  ordinary  jurisdiction  as  prescribed 
by  local  laws  is  appropriate  to  the  occasion  and  is  invoked 
in  conformity  with  those  laws.  Second  Employers’  Lia¬ 
bility  Cases,  223  U.  S.  1,  56-7;  Claflin  v.  Houseman,  93 
U.  S.  130,  136-7. 

Missouri  conferred  jurisdiction  over  claims  of  this  na¬ 
ture  upon  the  court  in  which  the  consignee  sued.  Under 
its  law,  this  jurisdiction,  may  be  exercised,  to  the  extent  of 
applying  property  attached  to  the  satisfaction  of  a  claim, 
even  though  personal  service  cannot  be  made  upon  the 
defendant.  That  remedy  is  one  which  was  not  available 
to  the  consignee  in  the  federal  court  for  Missouri.  But  this 
fact  is  not  of  legal  significance.  Compare  Red  Cross  Line 
v.  Atlantic  Fruit  Co.,  264  U.  S.  109.  The  origin  of  the 
right  does  not  affect  the  manner  of  administering  the 
remedy.  The  grant  of  concurrent  jurisdiction  implies 
that,  in  the  first  instance,  the  plaintiff  shall  have  the  choice 
of  the  court.  As  an  incident,  he  is  entitled  to  whatever 
remedial  advantage  inheres  in  the  particular  forum. 
Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Bombolis,  241  U.  S. 
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211,  221.  No  peculiarity  of  state  procedure  will  be  per¬ 
mitted  to  enlarge  or  to  abridge  a  substantive  federal  right. 
Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  507,  511; 
Atlantic  Coast  Line  R.  R.  v.  Burnette,  239  U.  S.  199; 
New  Orleans  &  Northeastern  R.  R.  Co.  v.  Harris,  247 
U.  S,  367,  371;  Yazoo  &  Mississippi  Valley  R.  R.  Co.  v. 
Mullins,  249  U.  S.  531.  But  to  enforce  a  claim  by  sub¬ 
jecting  property  within  the  State  to  its  satisfaction, 
through  attachment  proceeding,  does  not  enlarge  the  sub¬ 
stantive  right. 

The  practice  of  obtaining  in  this  way  satisfaction  of  a 
claim  in  personam  against  an  absent  defendant  is  not  one 
abhorrent  to,  or  uncommon  in,  federal  courts.  In  ad¬ 
miralty,  district  courts  take  original  jurisdiction  under 
such  circumstances.  Atkins  v.  Disintegrating  Co.,  18 
Wall.  272.  At  law,  they  do  so  on  removal.  When  the  case 
is  removed,  it  proceeds  to  judgment  in  the  federal  court 
and  the  judgment  is  enforced  there  as  against  the  attached 
property  with  the  same  effect  as  if  the  cause  had  remained 
in  the  state  court.  Clark  v.  Wells,  203  U.  S.  164. 

Writ  of  error  dismissed. 

Judgment  affirmed. 


PANAMA  RAILROAD  COMPANY  v.  ROCK. 

ERROR  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FIFTH 

CIRCUIT. 

No.  4.  Submitted  October  6,  1924. — Decided  November  17,  1924. 

1.  At  common  law  no  private  cause  of  action  arises  from  the  death 
of  a  human  being,  and  such,  it  seems,  was  also  the  general  rule  of 
the  Roman  civil  law.  P.  211. 

2.  Article  2341  of  the  Civil  Code  of  Panama,  which  reads:  “He 
who  shall  have  been,  guilty  of  an  offense  or  fault,  which  has  caused 
another  damage,  is  obliged  to  repair  it,  without  prejudice  to  the 
principal  penalty  which  the  law  imposes  for  the  fault  or  offense 
committed,” — was  made  operative  in  the  Canal  Zone  by  Executive 
Order  of  May  9,  1904,  and  confirmed  as  valid  and  binding  there 
by  the  Act  of  August  24,  1912,  §  2,  37  Stat.  560.  P.  211. 
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3.  In  view  of  the  Spanish  affinities  of  the  South  American  countries 
that  adopted  this  article, — first  Chile,  then  the  States  of  Colombia, 
including  Panama,  which  apparently  took  it  from  Chile, — it  is  to  be 
assumed  that  it  was  adopted  from  a  like  provision  in  the  Spanish 
Code  rather  than  from  another  in  the  Code  Napoleon.  P.  212. 

4.  Hence  an  earlier  French  construction  sustaining  a  private  action 
for  death  caused  by  negligence  can  not  be  presumed  to  have  been 
adopted  with  the  statute,  and  the  more  clearly  so  in  the  absence 
of  ground  to  infer  that  the  adoption  was  with  knowledge  of  such 
construction.  Id. 

5.  In  the  absence  of  construction  by  Spain  prior  to  the  adoption  by 
Chile,  by  Chile  prior  to  the  adoption  by  Panama  and  by  Panama 
or  Colombia  prior  to  the  adoption  for  the  Canal  Zone,  the  article 
must  be  independently  construed,  according  only  persuasive  force 
to  decisions  of  the  Spanish-speaking  countries.  P.  213. 

6.  The  Executive  Order  and  the  Act  of  1912,  having  continued  in 
force  in  the  Canal  Zone  the  laws  of  the  land  “  with  which  the  in¬ 
habitants  are  familiar,”  the  population  there  having  immediately 
become  largely  American,  and  the  local  courts  having  adopted 
common-law  principles  in  construing  statutes,  the  article  should 
be  construed  in  accordance  with  the  common  law,  as  not  granting 
a  private  cause  of  action  for  death  by  negligence.  P.  214. 

272  Fed.  649,  reversed. 

Error  to  a  judgment  of  the  Circuit  Court  of  Appeals, 
which  affirmed  a  judgment  recovered  by  Rock  in  the  Dis¬ 
trict  Court  for  the  Canal  Zone  for  damages  resulting  from 
the  death  of  his  wife,  due,  as  it  was  alleged,  to  negligence 
of  the  Railroad  Company. 

Mr.  Walter  F.  Van  Dame  for  plaintiff  in  error. 

Mr.  William  C.  Todd  for  defendant  in  error. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  is  an  action  brought  in  the  District  Court  for  the 
Canal  Zone  by  James  Rock  to  recover  damages  for  the 
death  of  his  wife,  alleged  to  have  resulted  in  1918  from  the 
negligence  of  the  railroad  company,  while  she  was  being 
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transported  as  a  passenger.  Upon  the  verdict  of  a  jury, 
final  judgment  was  rendered  for  plaintiff,  which  was 
affirmed  by  the  Circuit  Court  of  Appeals.  272  Fed.  649. 
The  sole  question  presented  for  our  determination  is 
whether,  under  the  law  of  the  Canal  Zone  then  in  force, 
there  was  a  right  of  actiom- 

It  is  settled  that  at  common  law  no  private  cause  of  ac¬ 
tion  arises  from  the  death  of  a  human  being.  Insurance 
Co.  v.  Brame,  95  U.  S.  754,  756.  The  right  of  action,  both 
in  this  country  and  in  England,  depends  wholly  upon 
statutory  authority.  Dennick  v.  Railroad  Co.,  103  U.  S. 
11,  21 ;  Seward  v.  The  “  Vera  Cruz  ”,  L.  R.  10  App.  Cases 
59,  70.  This  Court,  also,  after  elaborate  consideration, 
held  that  no  such  action  could  be  maintained  in  the  courts 
of  the  United  States  under  the  general  maritime  law.  The 
Harrisburg,  119  U.  S.  199.  And  the  general  rule  of  the 
Roman  civil  law  seems  to  have  been  the  same  as  that  of 
the  common  law.  Such  was  the  conclusion  of  the  Supreme 
Court  of  Louisiana  in  a  case  which  was  discussed  with 
great  fullness  and  learning  at  the  bar  and  well  considered 
by  that  court  upon  its  original  presentation  and  upon  re¬ 
hearing.  Hubgh  v.  New  Orleans  &  C.  R.  R.  Co.,  6  La. 
Ann.  495,  509-511. 

Rut  it  is  contended  that  the  action  is  maintainable  under 
Art.  2341  of  the  Civil  Code  of  Panama,  which  became 
operative  in  the  Canal  Zone  by  Executive  Order  of  May  9, 
1904.  That  article  reads: 

“  He  who  shall  have  been  guilty  of  an  offense  or  fault, 
which  has  caused  another  damage,  is  obliged  to  repair  it, 
without  prejudice  to  the  principal  penalty  which  the  law 
imposes  for  the  fault  or  offense  committed.” 

The  applicable  passage  of  the  Executive  Order  is,  “  The 
laws  of  the  land,  with  which  the  inhabitants  are  familiar, 
and  which  were  in  force  on  February  26,  1904,  will  con¬ 
tinue  in  force  in  the  Canal  Zone  .  .  .  until  altered 
or  annulled  by  the  said  Commission.  .  .  .” 
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The  Act  of  Congress  of  August  24,  1912,  c.  390,  §  2,  37 
Stat.  560,  561/  had  the  effect  of  confirming  this  article 
as  valid  and  binding  within  the  Canal  Zone. 

The  provision  under  consideration  apparently  was 
adopted  from  the  Code  of  Chile  by  the  several  States  of 
Colombia,  the  adoption  by  Panama  being  in  1860.  The 
contention  is  that  the  provision  in  the  Chilean  Code,  in 
substance,  was  taken  from  the  Code  Napoleon  and  is  to 
be  found,  also,  in  'the  Civil  Code  of  Spain ;  that  both  the 
French  and  the  Spanish  courts  had  interpreted  it  as  justi¬ 
fying  an  action  such  as  we  are  here  reviewing;  and  the 
familiar  rule  is  invoked  that  a  provision  adopted  by  one 
country  from  the  laws  of  another  country  is  presumed  to 
carry  with  it  the  meaning  which  it  had  acquired  by  the 
known  and  settled  construction  of  the  latter.  Undoubt¬ 
edly  the  decisions  of  the  French  courts  were  to  the  effect 
stated.  La  Bourgogne,  210  U.  S.  95,  138.  It  must  be 
borne  in  mind,  however,  that  the  South  American  coun¬ 
tries  named  were  predominantly  Spanish  in  race  and 
language,  and,  therefore,  it  may  scarcely  be  doubted  that 
the  statute  was  taken  directly  from  the  Spanish  and  not 
the  French  Code.  It  follows  that  the  presumption  that 
the  French  construction  was  adopted  with  the  adoption 
of  the  statute  cannot  be  indulged.  Texas  cfc  Pacific  Ry. 
Co.  v.  Humble,  181  U.  S.  57,  65.  Moreover,  there  is. 
nothing  in  any  of  the  circumstances  called  to  our  atten¬ 
tion  to  support  an  inference  that  the  statute  was  adopted 
with  knowledge  of  the  French  construction.  See  Hunter 
v.  Truckee  Lodge,  14  Nev.  24,  38-40.  The  earliest  de¬ 
cision  of  the  Spanish  courts  of  which  we  are  informed  was 
in  1894,  Borrero  v.  Compania  Anonyma  de  la  Luz  Elec- 

1  “  That  all  laws,  orders,  regulations,  and  ordinances  adopted  and 
promulgated  in  the  Canal  Zone  by  order  of  the  President  for  the 
government  and  sanitation  of  the  Canal  Zone  and  the  construction  of 
the  Panama  Canal  are  hereby  ratified  and  confirmed  as  valid  and 
binding  urltil  Congress  shall  otherwise  provide.” 
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tried,  1  Porto  Rico  Fed.  144,  147,  long  after  the  adoption 
of  the  statute  by  either  Chile,  Colombia  or  Panama.  The 
presumption  in  respect  of  the  adoption  of  the  Spanish 
construction,  therefore,  has  no  foundation  upon  which  to 
rest  and  must,  likewise,  be  rejected.  Stutsman  County  v, 
Wallace,  142  U.  S.  293,  312.2  We  are  not  advised  that 
the  courts  of  Chile  had  construed  the  provision  prior  to 
its  adoption  by  Panama;  and  it  is  asserted  and  not  denied, 
that  prior  to  its  adoption  by  the  Executive  Order  and 
congressional  act,  there  had  been  no  decision  on  the  ques¬ 
tion  by  the  courts  of  either  Colombia  or  Panama. 

It  remains,  then,  only  to  inquire  whether  the  asserted 
right  of  action  exists  in  virtue  of  the  language  of  the  stat¬ 
ute  independently  construed.  Upon  that  question  de¬ 
cisions  of  the  various  Spanish-speaking  countries  are  of 
persuasive  force  only;  and  even  that  is  overcome  or  greatly 
diminished  when  it  is  shown  that  the  cognate  statute  in 
Porto  Rico,  and,  for  aught  that  appears  to  ,the  contrary, 
in  the  other  Spanish-speaking  countries,  is  supported  by 
procedural  or  other  provisions  lending  aid  to  its  construc¬ 
tion  as  a  death  statute.  In  the  Borrero  Case  (p.  146)  it  is 
said : 

“  Under  the  practice  formerly  existing  in  Porto  Rico, 
in  a  proper  case  the  law  provided  for,  not  only  criminal 
proceedings,  but  for  indemnification  on  account  of  the 
unlawful  act  to  those  entitled  to  it,  all  in  the  same  pro¬ 
ceeding;  but  those  entitled  to  the  civil  indemnity  could 
decline  to  proceed  with  the  criminal  action,  and  yet  sue 
for  civil  liability.  Article  16  of  the  Penal  Code  provided 
that  one  liable  for  a  misdemeanor  was  also  liable  civilly. 
Both  the  penal  and  civil  liability  could  be  determined  in 
the  same  proceeding;  and  article  123  provided:  ‘  The  ac- 

2  We  have  the  authority  of  the  Hvbgh  Case  for  the  statement  that 

the  earlier  Spanish  law  was  to  the  contrary  effect.  6  La.  Ann. 
510-511. 
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tion  to  demand  restitution,  reparation,  or  indemnification 
is  also  transmitted  to  the  heirs  of  the  person  injured.’  ” 

The  Supreme  Court  of  Louisiana  in  the  Hubgh  Case, 
supra,  considering  the  similar  provision  in  the  Louisiana 
Code,  held  that  it  did  not  include  a  civil  action  for  death. 
This  conclusion  was  reached  after  submitting  the  language 
to  the  test  of  civil  law  as  well  as  common  law  principles. 

The  Executive  Order  continued  in  force  in  the  Canal 
Zone  the  laws  of  the  land  “  with  which  the  inhabitants 
are  familiar;”  and  this,  in  effect,  was  ratified  by  the  Act 
of  Congress  of  1912.  Immediately  following,  the  native 
population  disappeared  and  the  inhabitants  of  the  Canal 
Zone  since,  largely  American,  have  been  only  employees 
of  the  Canal  and  of  those  doing  business  in  the  Zone,  who, 
it  is  to  be  presumed,  were  familiar  with  the  rule  of  the 
common  law  rather  than  the  construction  said  to  have 
been  put  upon  the  statute  by  the  various  Spanish-speak¬ 
ing  countries.  As  early  as  1910,  the  Supreme  Court  of  the 
Canal  Zone  declared  that  the  courts  of  the  Zone  were  “  in 
duty  bound  to  follow  the  rules  of  statutory  construction  of 
the  courts  of  common  law  and  ascertain  by  them  the  mean¬ 
ing  and  the  spirit  of  the  codes.”  Rung  Ching  Chong  v. 
Wing  Chong,  2  Canal  Zone  Supreme  Court,  25,  30.  In 
the  later  case  of  Fitzpatrick  v.  The  Panama  Railroad  Co., 
Id.  Ill,  decided  in  1913,  the  same  court  said  (p.  121): 
“  ...  if  there  is  doubt  or  uncertainty  as  to  the  con¬ 
struction  and  interpretation  of  the  laws  here  existing  prior 
to  February  26,  1904,  the  courts  of  the  Canal  Zone  should 
accept  and  adopt  that  construction  which  more  clearly 
harmonizes  with  the  recognized  principles  of  jurisprudence 
prevailing  in  the  United  States.” 

Under  all  the  circumstances,  we  conclude  that  the  reach 
of  the  statute  is  to  be  determined  by  the  application  of 
common  law  principles,  Panama  R.  R.  Co.  v.  Bosse,  249 
U.  S.  41,  45;  and,  applying  these  principles,  it  is  clear  that 
the  general  language  of  Art.  2341  does  not  include  the 
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right  of  action  here  asserted.  It  would  not  be  difficult  to 
find  generalizations  of  the  common  law  quite  as  com¬ 
prehensive  in  terms  as  the  provision  now  under  review — 
as,  for  example,  “  There  is  no  wrong  without  a  rem¬ 
edy  ”  ;3  but,  nevertheless,  under  the  principles  of  the  com¬ 
mon  law,  it  has  required  specific  statutes  to  fix  civil  lia¬ 
bility  for  death  by  wrongful  act;  and  it  is  this  require¬ 
ment,  rather  than  the  construction  put  upon  the  statute 
in  civil  law  countries,  that  the  inhabitants  of  the  Canal 
Zone  are  presumed  to  be  familiar  with,  and  which  affords 
the  rule  by  which  the  meaning  and  scope  of  the  statute 
in  question  are  to  be  determined. 

Judgment  reversed. 

Me.  Justice  Holmes,  dissenting. 

There  is  no  dispute  that  the  language  of  the  Civil  Code 
of  Panama,  Art.  2341,  which  has  been  quoted,  is  broad 
enough  on  its  face  to  give  an  action  for  negligently  caus¬ 
ing  the  death  of  the  plaintiff’s  wife.  Taken  literally  it 
gives  such  an  action  in  terms.  The  article  of  the  Code  Na¬ 
poleon  from  which  it  is  said  to  have  been  copied  is  con¬ 
strued  by  the  French  Courts  in  accord  with  its  literal 
meaning.  La  Bourgogne,  210  U.  S.  95,  138,  139.  It 
would  seem  natural  and  proper  to  accept  the  interpreta¬ 
tion  given  to  the  article  at  its  source,  and  by  the  more 
authoritative  jurists  who  have  had  occasion  to  deal  with 
it,  irrespective  of  whether  that  local  interpretation  was 
before  or  after  its  adoption  by  Spanish  States,  so  long  as 
nothing  seriously  to  the  contrary  is  shown.  The  only 
thing  that  I  know  of  to’the  contrary  is  the  tradition  of  the 
later  common  law.  The  common  law  view  of  the  re¬ 
sponsibility  of  a  master  for  his  servant  was  allowed,  to 
help  in  the  interpretation  of  an  ambiguous  statute  in 

3  The  maxim  was  applied  in  Like  v.  McKinstry,  41  Barb.  186, 
188,  to  support  a  right  of  action  for  slander  of  title  to  persona] 

property. 
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Panama,  R.  R.  Co-  v.  Rosso,  249  U.  S.  41,  45,  for  reasons 
there  stated.  But  those  reasons  have  far  less  application 
here,  even  if  we  refer  to  the  common  law  apart  from 
statute,  and  in  any  case  are  not  enough  to  override  the 
plain  meaning  of  statutory  words. 

The  common  law  as  to  master  and  servant,  whatever  may 
be  thought  of  it,  embodied  a  policy  that  has  not  disap¬ 
peared  from  life.  But  it  seems  to  me  that  courts  in  dealing 
with  statutes  sometimes  have  been  too  slow  to  recognize 
that  statutes  even  when  in  terms  covering  only  particular 
cases  may  imply  a  policy  different  from  that  of  the  com¬ 
mon  law,  and  therefore  may  exclude  a  reference  to  the 
common  law  for  the  purpose  of  limiting  their  scope. 
J ohnson  v.  United  States,  163  Fed.  30,  32.  Without  going 
into  the  reasons  for  the  notion  that  an  action  (other  than 
an  appeal)  does  not  lie  for  causing  the  death  of  a  human 
being,  it  is  enough  to  say  that  they  have  disappeared.  The 
policy  that  forbade  such  an  action,  if  it  was  more  pro¬ 
found  than  the  absence  of  a  remedy  when -a  man’s  body 
was  hanged  and  his  goods  confiscated  for  the  felony,  has 
been  shown  not  to  be  the  policy  of  present  law  by  statutes 
of  the  United  States  and  of  most  if  not  all  of  the  States. 
In  such  circumstances  it  seems  to  me  that  we  should  not 
be  astute  to  deprive  the  words  of  the  Panama  Code  of 
their  natural  effect. 

The  decision  in  the  Hubgh  Case,  6  La.  Ann.  495,  stands 
on  nothing  better  than  the  classic  tradition  that  the  life 
of  a  free  human  being,  (it  was  otherwise  with  regard  to 
slaves,)  did  not  admit  of  valuation,  which  no  longer  is  true 
sentimentally,  as  is  shown  by  the  statutes,  and  which 
economically  is  false. 

I  think  that  the  judgment  should  be  affirmed. 

The  Chief  Justice,  Mr.  Justice  McKenna  and  Mr. 
Justice  Brandeis  concur  in  this  opinion. 
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SAVAGE  ARMS  CORPORATION  v.  UNITED 

STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  13.  Argued  October  6,  1924. — Decided  November  17,  1924. 

Claimant,  having  been  requested  to  suspend  operations  as  to  a  large 
number  of  articles  it  was  manufacturing  under  contract  with  the 
Government,  sought  to  confine  the  suspension  to  a  smaller  num¬ 
ber,  promising  if  this  were  done,  to  abandon  and  settle  all  claims 
and  disputes  growing  out  of  the  contract;  and,  when  the  suspension 
request  was  revised  accordingly,  accepted  it,  but  with  an  attempted 
reservation  of  its  right  to  perform  the  contract  and  especially  its 
right  to  recover  all  the  profits  it  would  have  made  “  if  it  had  been 
permitted  to  complete  the  contract.”  Held,  that,  upon  accept¬ 
ance  by  the  Government  of  the  claimant’s  proposal,  the  contract 
was  rescinded .  as  proposed,  the  release  by  one  party  being  suffi¬ 
cient  consideration  for  relase  by  the  other;  and  that  the  attempted 
reservation  of  a  right  to  recover  anticipated  profits  on  the  articles 
so  eliminated  came  too  late.  P.  220. 

57  Ct.  Clms.  71,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Claims  re¬ 
jecting  a  claim  for  anticipated  profits  under  a  contract 
to  supply  magazines  for  machine  guns  to  the  United 
States,  which"  was  in  part  suspended. 

Mr.  Jesse  C.  Adkins,  with  whom  Mr.  John  H.  I selin 
and  Mr.  Frank  F.  Nesbit  were  on  the  brief,  for  appellant. 

Mr.  Blackburn  Esterline,  Assistant  to  the  Solicitor  Gen¬ 
eral,  with  whom  Mr.  Solicitor  General  Beck  was  on  the 
brief,  for  the  United  States. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

On  April  30,  1918,  appellant  entered  into  a  contract  with 
the  United  States  by  which,  among  other  things,  it  agreed 
to  make  and  deliver  440,000  magazines  for  Lewis  machine 
18 


19458° — 25- 


218 


OCTOBER  TERM,  1924. 

Opinion  of  the  Court. 


266  U.  S. 


guns,  for  which  the  United-  States  agreed  to  pay  $4.24 
each.  After  24,347  of  the  magazines  had  been  delivered, 
the  Chief  of  Ordnance  requested  appellant  in  the  public 
interest  immediately  to  suspend  operations  under  the  con¬ 
tract  to  the  extent  of  298,000  magazines.  Written  notice 
containing  this  request  was  sent  to  the  Rochester  District 
Claims  Board  for  delivery  to  appellant,  to  whom  its  pur¬ 
port  was  communicated  by  the  Board.  Thereupon,  ap¬ 
pellant  entered  into  verbal  negotiations  with  an  official 
of  the  Board  with  the  result  that  an  understanding  was 
arrived  at  between  them  to  the  effect  that  the  requested 
suspension  should  operate  to  the  extent  of  142,000  maga¬ 
zines  instead  of  298,000  as  stated  in  the  notice.  The  ne¬ 
gotiations  were  exclusively  with  the  Claims  Board.  No 
reply  was  made  by  appellant  to  the  Chief  of  Ordnance 
and  it  does  not  appear  that  the  Ordnance  Office  was  in¬ 
formed  of  the  arrangement  until  long  afterwards.  Appel¬ 
lant,  following  this  arrangement,  continued  to  deliver 
magazines  until  May,  1919,  at  which  time  there  had  been 
delivered  298,000,  leaving  undelivered  142,000,  under  the 
terms  of  the  original  contract.  Appellant  thereafter 
neither  requested  to  be  allowed  to  furnish  nor  attempted 
to  furnish  this  remaining  number. 

In  addition  to  the  contract  for  the  magazines,  appellant 
had  a  large  number  of  other  contracts  with  the  govern¬ 
ment  for  furnishing  various  sorts  of  munitions  and  sup¬ 
plies  and  had  numerous  accounts  relating  thereto.  It 
was,  therefore,  anxious  to  close  this  contract  on  its  books, 
and,  especially  so,  because  there  was  some  discussion  going 
on  among  the  Ordnance  officials  in  respect  of  the  suspen¬ 
sion  request  and  a  possibility  that  the  change  agreed 
upon  between  the  Board  (which  was  without  authority) 
and  the  appellant  might  be  challenged,  and  the  magazines 
in  excess  of  142,000  charged  against  appellant  as  having 
been  improvidently  accepted  and  paid  for.  Appellant,  ac¬ 
cordingly,  wrote  to  the  Secretary  of  the  Claims  Board, 
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asking  him  to  immediately  arrange  with  the  proper  officer 
at  Washington  for  a  revised  suspension  request  to  termi¬ 
nate  the  contract  in  respect  of  the  142,000  undelivered 
magazines  only,  and  expressly  promising  that,  upon  re^ 
ceipt  of  such  request,  appellant  would  “  immediately  ac¬ 
cept  it  without  making  claim  for  any  portion  of  the  142,- 
000  magazines  so  suspended.” 

Appellant  thereafter  persistently  and  repeatedly  urged 
that  the  officials  of  the  Ordnance  Office  revise  the  sus¬ 
pension  request  by  an  order  authorizing  the  delivery  of 
the  298,000  magazines.  Finally,  on  August  20,  1919,  ap¬ 
pellant  again  wrote,  and,  after  referring  to  the  fact  that 
142,000  magazines  remained  undelivered  under  the  con¬ 
tract,  said: 

“  As  we  have  received  and  accepted  no  suspension  re¬ 
quest  for  this  number,  it  will  be  appreciated  if  you  will 
have  forthcoming  suspension  request  for  our  acceptance  in 
termination  of  this  contract. 

“  Some  time  ago  we  received  verbal  instruction  of  the 
Rochester  district  office  to  discontinue  the  manufacture  of 
these  magazines,  as  they  were  not  wanted.  So  that  there 
will  be  no  misunderstanding,  we  are  anxious  to  receive  and 
accept  suspension  request,  otherwise  the  contract  will  re¬ 
main  open  on  our  books.” 

Following  this  letter,  a  verbal  understanding  was 
reached  between  appellant  and  an  officer  representing  the 
government  by  which  appellant  agreed  to  abandon  and 
settle  all  claims,  controversies  and  disputed  points  grow¬ 
ing  out  of  contract  4S-A  if  the  officer  would  secure  a  re¬ 
vision  of  the  suspension  request  so  as  to  allow  the  deliv¬ 
ery  of  298,000  magazines  instead  of  142,000.  Thereupon, 
a  new  suspension  request  was  issued  by  direction  of  the 
Chief  of  Ordnance,  in  consummation  of  this  last  agree¬ 
ment.  Subsequently,  appellant  acknowledged  receipt  of 
the  revised  request,  saying  that  it  had  suspended  work 
in  accordance  therewith,  “  reserving,  however,  all  its  rights 
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against  the  United  States  .Government.  ...  for 
failure  ...  to  perform  all  the  provisions  of  the 
contract  known  as  No.  C.M.G.  48- A  and  especially  its 
right  to  recover  all  the  profits  which  it  would  have  made 
had  it  been  permitted  to  complete  said  contract.” 

Thereafter,  appellant  several  times  inquired  of  the  Chief 
of  Ordnance  as  to  the  intention  of  the  government  respect¬ 
ing  the  delivery  of  the  remaining  142,000  magazines  or  the 
payment  of  prospective  profits  on  account  of  its  refusal 
to  receive  them,  to  which  that  officer  replied  that  the. 
government  would  not  accept  delivery  and  that  he  was 
not  authorized  to  pay  anticipated  profits.  Thereupon, 
appellant  brought  this  suit  to  recover  its  anticipated 
profits. 

The  Court  of  Claims  rendered  judgment  in  favor  of  the 
United  States  and  dismissed  the  petition. 

The  bare  recital  of  the  facts  practically  disposes  of  the 
case.  From  them,  it  appears  that  appellant  not  only 
acceded  to  the  elimination  of  142,000  magazines  from 
the  obligations  of  the  contract  but  made  persistent  and 
repeated  efforts  to  secure  from  the  Ordnance  Office  a 
change  in  the  original  notice  so  as  to  include  that  num¬ 
ber  instead  of  298,000,  expressly  agreeing  that  if  this  were 
done  it  would  abandon  and  settle  all  claims,  controversies 
and  disputed  points  growing  out  of  the  contract.  The 
government,  through  its  authorized  officials,  accepted  this 
proposal  and  the  arrangement  became  fixed  and  binding. 
A  good  deal  is  said  by  appellant  to  the  effect  that  this 
agreement  was  without  consideration;  but  we  need  not 
stop  to  review  the  contention.  It  is  enough  to  say  that 
the  parties  to  a  contract  may  release  themselves,  in  whole 
or  in  part,  from  its  obligations  so  far  as  they  remain  ex¬ 
ecutory^  by  mutual  agreement  without  fresh  consideration. 
The  release  of  one  is  sufficient  consideration  for  the  release 
of  the  other.  If  authority  for  a  rule  so  elementary  be 
required,  see,  for  example:  Hanson  &  Parker  v.  Witten- 
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berg,  205  Mass.  319,  326;  Collyer  &  Co.  v.  Moulton,  9 
R.  I.  90,  92;  McCreery  v.  Day,  119  N.  Y.  1,  7;  Dreifus, 
Block  <&  Co.  v.  Salvage  Co.,  194  Pa.  St.  475,  486. 

It  is  true  that,  after  receiving  the  revised  notice,  appel¬ 
lant  assumed  to  reserve  its  right  “  to  recover  all  the  profits 
which  it  would  have  made  had  it  been  permitted  to  com¬ 
plete  said  contract.”  The  recission  of  the  contract  in  so 
far  as  it  was  executory, — that  is,  in  respect  of  the 
142,000  magazines — however,  had  been  consummated  by 
the  government’s  acceptance  of  appellant’s  proposal.  The 
attempted  reservation  came  too  late.  Either  it  was  a 
mere  afterthought  or  there  was  a  concealment  of  purpose, 
on  the  part  of  appellant  during  the  negotiations,  amount¬ 
ing  to  bad  faith.  Whether  the  agreement  was  made  re¬ 
luctantly,  or  appellant  got  the  worst  of  the  bargain,  are 
matters  unnecessary  to  be  considered.  It  is  enough  that, 
without  fraud  or  coercion,  it  did  agree. 

Affirmed. 


SILBERSCHEIN  v.  UNITED  STATES. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  MICHIGAN. 

y 

No.  66.  Argued  October  13,  1924— Decided  November  17,  1924. 

1.  The  War  Risk  Insurance  Act,  as  amended,  commits  to  the  Director 
of  the  Veterans’  Bureau  the  duty  and  authority,  of  administering 
its  provisions  and  of  deciding  all  questions  arising  under  it.  P.  225. 

2.  The  decision  of  the  Director  upon  a  right  to  compensation  claimed 
under  the  act,  is  final  and  conclusive  and  not  subject  to  judicial 
review,  at  least  unless  the  decision  be  wholly  unsupported  by 
evidence,  wholly  dependent  upon  a  question  of  law,  or  clearly 
arbitrary  or  capricious.  Id. 

3.  The  act  authorizes  the  Director  to  discontinue  compensation  which 
he  finds  to  have  been  erroneously  awarded.  P.  224. 

4.  Disability,  to  be  compensable  under  the  statute,  must  have  re¬ 
sulted  from  injury  or  disease  caused  or  aggravated  in  the  line  of 
duty.  Id. 
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6.  Evidence  tending  to  prove  the  unsoundness  of  the  Director’s  de¬ 
termination  of  a  matter  properly  submitted  to  his  judgment,  held 

to  fall  far  short  of  proving  the  determination  arbitrary.  P.  224. 
285  Fed.  397,  affirmed. 

Error  to  a  judgment  of  the  District  Court  dismissing 
an  action  brought  against  the  United  States  under  sub¬ 
division  20  of  Jud.  Code  §  24,  on  a  claim  for  compensation 
under  the  War  Risk  Insurance  Act,  upon  the  ground  that 
the  determination  of  the  matter  by  the  Director  of  the 
Veterans’  Bureau  was  final  and  not  reviewable  by  the 
courts. 

Mr.  Rowland  W.  Fixel  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Donovan,  with  whom 
Mr.  Solicitor  General  Beck  and  Mr.  Harry  S.  Ridgely 
were  on  the  brief,  for  the  United  States. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  writ  of  error  brings  here  for  determination  the 
question  whether  the  United  States  may  be  sued  under 
subd.  20,  §  24  of  the  Judicial  Code,  upon  a  claim  for  com¬ 
pensation  arising  under  §  300  of  the  War  Risk  Insurance 
Act,  as  amended  by  §  10,  c.  104,  40  Stat.  609,  611,  and 
subsequent  acts;  and,  if  so,  under  what  circumstances 
such  suit  may  be  maintained.  That  section,  so  far  as 
necessary  to  be  stated,  provides  that  compensation  shall 
be  paid  to  any  enlisted  man  for  a.  disability  resulting  from 
personal  injury  suffered  or  disease  contracted  in  the  line 
of  duty  when  employed  in  active  military  service.  The 
statute  fixes  a  scale  of  monthly  payments,  dependent  upon 
the  extent  of  the  disability.  See  §  11,  c.  16,  41  Stat.  371, 
373.  The  administration  of  the  original  act  was  com¬ 
mitted  to  the  Director  of  the  War  Insurance  Bureau,  §  13, 
c.  105,  40  Stat.  399,  and  so  remained  until  the  creation 
of  the  Veterans’  Bureau  by  the  Act  of  August  9,  1921,  c. 
57,  42  Stat.  147,  when  the  authority  was  devolved  upon 
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the  Director  of  that  Bureau.  The  official,  in  each  in¬ 
stance,  was  directed  to  administer,  execute  and  enforce  the 
provisions  of  the  act,  with  authority  to  make  rules  and 
regulations  not  inconsistent  -therewith  necessary  or  ap¬ 
propriate  to  carry  out  its  purposes  and  “  decide  all  ques¬ 
tions  arising  under  this  Act/’  except  as  otherwise  provided 
therein.  See  §  2  of  the  1921  Act,  42  Stat.  148. 

An  examination  of  the  original  act  and  the  various 
amendatory  acts  fails  to  disclose,  so  far  as  this  question 
is  concerned,  any  exception  to  or  limitation  upon  the  au¬ 
thority  of  the  Director.  There  is  no  provision  therein  ex¬ 
pressly  granting  the  right  to  maintain  any  suit  against  the 
United  States  in  respect  of  claims  for  such  compensation. 

The  original  Act  of  1917  and  subsequent  amendatory 
acts  conferred  upon  the  Bureau  the  authority  to  revise  an 
award  at  any  time,  in  accordance  with  the  facts  found, 
and  to  end,  diminish  or  increase  compensation  previously 
awarded.  §  305,  c.  105,  40  Stat.  398,  407 ;  §  19,  c.  57,  42 
Stat.  154. 

The  court  below,  after  a  very  full  review,  dismissed  the 
petition,  holding  that  it  was  the  evident  intention  of  Con¬ 
gress  to  confer  upon  the  Director  full  and  exclusive  au¬ 
thority  to  decide  all  questions  arising  under  the  act,  in 
so  far  as  they  involved  the  exercise  of  executive  duties  and 
required  the  determination  of  disputed  questions  of  fact, 
and  to  the  extent  indicated,  to  make  his  decision  final  and 
not  reviewable  by  the  courts.  285  Fed.  397,  280  Fed.  917. 

Plaintiff  in  error  was  in  the  military  service  as  an  en¬ 
listed  man  from  December  9,  1917,  until  February  8,  1918, 
when  he  was  discharged  on  account  of  physical  disability. 
He  was,  at  first,  awarded  compensation  as  for  a  total  tem¬ 
porary  disability,  which  was  subsequently  reduced  to 
twenty  per  cent,  as  for  a  temporary  partial  disability,  §  11, 
c.  16,  41  Stat.  371,  373,  and  finally  taken  away  altogether 
on  and  after  March  18,  1921,  on  the  ground  that  the  dis¬ 
ability  had  ceased  to  be  compensable. 
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The  petition  alleged  that  the  decision  of  the  Director 
was  arbitrary,  unjust  and  unlawful,  constituted  a  usurpa¬ 
tion  of  power,  was  “  contrary  to  the  proofs,  if  any,”  and 
“  contrary  to  the  weight  of  evidence  on  file  in  petitioner’s 
case.”  The  action  of  the  Director  was  alleged  to  be  arbi¬ 
trary: 

(1)  Because  after  allowing  compensation  he  discon¬ 
tinued  it,  although  petitioner’s  physical  condition  had  not 
improved  but  had  become  worse,  being. the  same  and  re¬ 
sulting  from  the  same  causes  for  which  compensation  was 
originally  allowed.  But  this  is  to  say  only  that  the  Di¬ 
rector  had  changed  his  mind ;  and,  for  aught  that  appears, 
that  may  have  been  based  upon  another  and  better  view 
of  the  facts.  Ample  authority  for  his  action  is  found  in 
the  provision  already  referred  to,  conferring  power  upon 
the  Bureau  to  revise  an  award  at  any  time  and  to  end, 
diminish  or  increase  the  compensation. 

(2)  Because  he  allowed  for  temporary  partial  disability 
when  the  undisputed  evidence  as  found  showed  that  pe¬ 
titioner  was  temporarily  totally  disabled.  But,  as  the 
court  below  pointed  out,  it  is  not  alleged  that  such  evi¬ 
dence  showed  that  such  disability  resulted  from  injury 
or  disease  caused  or  aggravated  “  in  the  line  of  duty,”  as 
provided  by  the  statute. 

,(3)  Because  petitioner  was  suffering  from  disabilities 
shown  by  entries  in  the  Adjutant  General’s  Office  not  to 
exist  at  the  time  of  his  entering  into  the  service,  and 
there  was  no  cause  therefor  other  than  petitioner’s  mili¬ 
tary  service;  that  it  was  admitted  by  the  Veterans’  Bureau 
hospital  authorities  that  since  his  discharge  petitioner  had 
been  suffering  from  disabilities  incurred  in  the  military 
service,  as  evidenced  by  communications  and  letters  at¬ 
tached  to  petition.  These  are  all  matters  bearing,  at  most, 
upon  the  soundness  of  the  Director’s  determination  upon 
a  matter  properly  submitted  to  his  judgment,  and  fall  far 
short  of  establishing  its  arbitrary  character. 
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The  general  allegations  of  the  petition  that  the  Direc¬ 
tor’s  decision  was  arbitrary,  unjust  and  unlawful,  and  a 
usurpation  of  power,  are  merely  legal  conclusions. 
Clearly,  the  petition  does  not  present  a  case  where  the 
facts  are  undisputed  and  the  only  conclusion  properly  to 
be  drawn  is  one  favorable  to  petitioner,  or  where  the  law 
was  misconstrued,  or  where  the  action  of  the  executive 
officer  was  arbitrary  or  capricious. 

We  pass,  without  deciding,  the  question  raised  by  the 
contention  of  the  Government  that  the  claim  is  in  fact  for 
a  pension  and,  hence,  expressly  excluded  from  judicial 
review  by  the  terms  of  subd.  20,  §  24,  of  the  Judicial  Code, 
and  that,  in  any  event,  it  is  for  a  mere  gratuity  for  which 
no  suit  can  be  maintained,  even  if  the  United  States  were 
otherwise  suable;  since,  in  any  view  of  the  matter,  we 
conclude  that  no  case  is  made  for  judicial  intervention. 

The  statute  which  creates  the  asserted  right,  commits 
to  the  Director  of  the  Bureau  the  duty  and  authority  of 
administering  its  provisions  and  deciding  all  questions 
arising  under  it;  and  in  the  light  of  the  prior  decisions  of 
this  Court,  we  must  hold  that  his  decision  of  such  ques¬ 
tions  is  final  and  conclusive  and  not  subject  to  judicial 
review,  at  least  unless  the  decision  is  wholly  unsupported 
by  the  evidence,  or  is  wholly  dependent  upon  a  question 
of  law  or  is  seen  to  be  clearly  arbitrary  or  capricious.. 
Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  106,  108-110; 
Medbury  v.  United  States,  173  U.  S.  492,  497-498;  Ness 
v.  Fisher,  223  U.  S.  683,  691-692;  Degge  v.  Hitchcock, 
229  U.  S.  162,  171;  Int.  Com.  Comm.  v.  Union  Pacific 
R.  R.  Co',  222  U.  S.  541,  547;  Int.  Com.  Comm.  v.  Louis. 
&  Nash.  R.  R.  Co.,  227  U.  S.  88,  91. 

Since  it  is  not  made  to  appear  from  the  allegations  of 
the  petition  that  any  of  these  exceptional  conditions  exist, 

the  judgment  of  the  District  Court  must  be  and  it  is 

Affirmed. 
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SUNDERLAND  v.  UNITED  STATES. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

EIGHTH  CIRCUIT. 

No.  79.  Argued  October  16,  1924. — Decided  November  17,  1924. 

1.  The  United  States  is  not  bound  by  a  decree  of  a  state  court,  to 
which  it  was  not  a  party,  quieting  title  to  restricted  Indian  land 
against  the  Indian  in  favor  of  his  attempted  grantee,  but  may  have 
both  the  conveyance  and  the  decree  set  aside  by  suit  in  the  federal 
court.  P.  232. 

2.  The  fact  that  land  has  become  subject  to  jurisdiction  of  a  State  and 
exclusively  within  the  control  of  her  laws  does  not  prevent  the 
United  States  from  restricting  for  a  limited  time  the  right  of  a 
tribal  Indian  to  alienate  it,  when  purchased  for  him  with  funds 
derived  from  the  sale  of  other  lands  originally  subject  to  a  like 
restriction.  Such  restriction  not  conflicting  with  any  statute,  rule 
of  law  or  policy  of  the  State,  the  question  of  supremacy  of  power 
does  not  arise.  Id. 

3.  The  validity  of  such  a  restraint  on  alienation  imposed  by  the  United 
States  is  not  to  be  tested  by'  the  power  of  an  ordinary  grantor  to 
impose  a  like  restraint  on  an  ordinary  grantee.  P.  233. 

4.  So  long  as  the  Indians  remain  wards  of  the  Government,  the  inter¬ 
position  of  the  strong  shield  of  the  federal  law  is  justified,  to  the 
end  that  they  be  not  overreached  or  despoiled  in  respect  of  their 
property  of  whatsoever  kind  or  nature.  P.  234. 

5.  In  view  of  the  general  protective  policy  towards  the  Indians, 
statutory  authority  to  the  Secretary  of  the  Interior  to  remove 
restrictions  on  allotted  lands  in  the  Five  Civilized  Tribes  “  under 
such  rules  and  regulations  concerning  terms  of  sale  and  disposal  of 
the  proceeds  for  the  benefit  of  the  respective  Indians  as  he  may 
prescribe  ”  (Act  of  May  27,  1908,  §  1,  c.  199,  35  Stat.  312),  justifies 
a  rule  that  where  lands  are  purchased  for  Indians  of  the  restricted 
class  with  the  proceeds  of  sale  of  restricted  allotted  lands  the  deed 
of  the  lands  purchased  shall  contain  a  like  restriction.  Id. 

6.  Also,  tfie  authority  of  the  Secretary  to  withhold  his  consent  to  a 
proposed  investment  of  such  proceeds  of  sale  subject  to  his  con¬ 
trol,  includes  the  lesser  authority  to  allow  the  investment  upon 
condition  that  the  property  bought  shall  be  impressed  with  a  like 
control.  P.  235. 
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7.  Evidence  held  sufficient  to  show  that  restrictions  on  alienation  in 

a  deed  to  an  Indian  were  directed  by  the  Secretary  of  the  Interior. 

P.  235. 

287  Fed.  468,  affirmed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Appeals 
which  affirmed  a  decree  of  the  District  Court  setting  aside, 
at  the  suit  of  the  United  States,  a  deed  made  to  the  ap¬ 
pellant  by  a  half-blood  Creek  Indian,  and  a  decree  of  an 
Oklahoma  court  quieting  the  title  against  the  Indian  in 
the  appellant’s  favor. 

Mr.  E.  G.  Wilson  and  Mr.  J.  M.  Springer,  with  whom 
Mr.  W.  H.  Thompson  was  on  the  brief,  for  appellant. 

Congress  cannot  authorize  the  Secretary  of  the  In¬ 
terior  to  impose  restrictions  on  released  Indian  lands  that 
have  passed  into  private  ownership  and  are  subject  to  the 
taxing  power  of  the  State  and  the  jurisdiction  of  her 
courts  and  to  the  freedom  of  trade  and  commerce. 

The  Tenth  Amendment  gives  to  the  State  the  exclusive 
right  to  legislate  concerning  the  lands  within  her  borders, 
not  the  property  of  the  United  States.  Martin  v.  Hun¬ 
ter’s  Lessee,  1  Wheat.  304;  United  States  v.  Harris,  106 
U.  S.  629;  McCulloch  v.  Maryland,  4  Wheat.  316;  Kansas 
v.  Colorado,  206  U.  S.  46,  89,  92;  Martin  v.  Waddell,  16 
Pet..  367;  Pollard’s  Lessee  v.  Hagan,  3  How.  212;  Good- 
title  v.  Kibbe,  9  How.  471 ;  Barney  v.  Keokuk,  94  U.  S. 
.324;  St.  Louis  v.  Myers,  113  U.  S.  566;  Packer  v.  Bird, 
137  U.  S.  661 ;  Hardin  v.  Jordan,  140  U.  S.  371 ;  Kaukauna 
Water  Co.  v.  Green  Bay  Co.,  142  U.  S.  254;  Shively  v. 
Bowlby,  152  U.  S.  1 ;  St.  Anthony  Falls  Co.  v.  Water  Com¬ 
missioners,  168  U.  S.  349;  Kean  v.  Calumet  Canal  Co., 
190  U.  S.  452;  Van  Brocklin  v.  Tennessee,  117  U.  S.  151; 
Federalist  (Hamilton’s  Essays  No.  78)  ;  Coyle  v.  Smith, 
221  U.  S.  559;  Case  v.  Toftus,  39  Fed.  730. 

United  States  v.  Law,  250  Fed.  218,  h^s  no  support 
either  in  the  act,  or  in  reason,  and  is  in  direct  conflict  with 
McCurdy  v.  United  States,  246  U.  S.  263  ;  United  States 
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v.  Gray,  284  Fed.  103;  and  United  States  v.  Ransom,  284 
Fed.  108.  See  also  U.  S.  Fidelity  (&  Guaranty  Co.  v.  Han¬ 
sen,  36  Okla.  459;  Francis  v.  Francis,  203  U.  S.  233.  Dis¬ 
tinguishing,  Tiger  v.  Western  Inv.  Co.,  221  U.  S.  286; 
United  States  v.  Gray,  201  Fed.  291;  United  States  v. 
Thurston  County,  143  Fed.  287;  National  Bank  of  Com¬ 
merce  v.  Anderson,  147  Fed.  87;  and  United  States  v. 
Yakima  County,  274  Fed.  115,  relied  upon  by  the  court 
in  the  Law  Case. 

It  was  the  policy  of  the  act  to  cast  the  Indian  upon  his 
own  resources,  so  far  as  possible,  first,  by  conferring  au¬ 
thority  upon  the  Secretary  to  release  restrictions  against 
alienation;  and  second,  by  granting  to  the  Secretary  the 
authority  to  dispose  of  the  proceeds  of  the  restricted  lands 
for  the  benefit  of  the  Indian.  When  the  investment  is 
once  made,  all  authority  of  the  Secretary  immediately 
ceases.  See  §  5,  Act  of  1908.  Had  it  been  the  intention 
of  Congress  to  restrict  against  alienation  property  pur¬ 
chased  by  the  Secretary,  it  would  have  said  so. 

By  the  Oklahoma  Enabling  Act,  §  3,  the  power  of  the 
United  States  is  extended  no  farther  than  to  lands  held 
by  an  Indian  tribe,  or  nation,  and  the  property  belonging 
to  the  United  States. 

The  evidence  in  this  case  is  wholly  insufficient  to  sup¬ 
port  the  judgment  and  conclusion  of  the  trial  court. 

Mr.  H.  L.  Underwood,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  and  Mr. 
Assistant  Attorney  General  Wells  were  on  the  brief,  for 
the  United  States. 

The  Secretary  was  authorized  to  impose  restrictions 
upon  alienation  of  the  land  purchased  with  trust  funds. 

The  prime  purpose  of  the  Act  of  May  27,  1908,  was  to 
make  subject  to  the  taxing  power  of  Oklahoma  lands  al¬ 
lotted  to  certain  classes  of  members  of  the  Five  Civilized 
Tribes  who  were  represented  to  Congress  as  competent  to 
manage  their  property  without  supervision.  The  stand- 
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ard  of  competency  adopted  by  Congress  was  the  quantum 
of  Indian  blood.  Congress  was  not  entirely  convinced  that 
half-bloods  were  capable  of  unsupervised  management  of 
their  property,  and  while  it  was  willing  to  “  take  a  chance  ” 
on  their  capacity,  yet  it  cast  an  anchor  to  windward  by 
preserving  the  homestead.  But  to  provide  for  cases 
where  the  restriction  upon  alienation  might  work  to  the 
detriment  of  the  Indians  and  the  removal  of  the  restric¬ 
tion  might  be  to  his  best  interest,  Congress  enacted_(§  1) 

“  that  the  Secretary  of  the  Interior  may  remove  such  re¬ 
strictions,  wholly  or  in  part,  under  such  rules  and  regula¬ 
tions  concerning  terms  of  sale  and  disposal  of  the  proceeds 
for  the  benefit  of  the  respective  Indians  as  he  may  pre¬ 
scribe.”  This  language  leaves  no  doubt  of  the  intent  of 
Congress  to' give  the  Secretary  broad  discretion  in  the  ex¬ 
ercise  of  the  power  conferred.  It  is  he  to  whom  is  in¬ 
trusted  the  determination  of  what  is  for  the  benefit  of 
the  Indian. 

It  is  significant  that  Congress  appeared  to  have  con¬ 
sidered  that  removal  of  restrictions  would  only  occur  when 
a  sale  of  the  land  was  contemplated,  and  the  inference  is 
that  the  Secretary  would  exercise  his  power  only  where  a 
sale  of  the  restricted  property  was  deemed  advantageous 
to  the  Indian  and  more  beneficial  to  him  than  its  retention 
would  be.  Noteworthy  also  is  the  fact  that  not  only 
were  the  rules  and  regulations  of  the  Secretary  to  govern 
the  sale  of  the  property  but  also  the  disposal  of  the  pro¬ 
ceeds.  Congress  considered  one  just  as  important  as  the 
other.  The  need  of  supervision  and  restraint  in  the  dis¬ 
posal  of  the  proceeds  is  abundantly  demonstrated  by  the 

transactions  in  the  instant  case. 

The  test  of  the  validity  of  the  regulations  is  their  rea¬ 
sonableness,  appropriateness,  and  their  consistency  with 
the  law  by  which  they  were  authorized.  United  States  v. 
Morehead,  243  U.  S.  607;  LaMotte  v.  United  States,  254 
U.  S.  570. 
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The  regulation  under  which  the  Secretary  acted  passes 
that  test.  But  even  if  there  were  doubt  about  it,  the 
doubt  should  be  resolved  in  favor  of  the  validity  of  the 
regulation,  for  it  is  clear  that  it  is  beneficial  to  the  Indian. 
United  States  v.  Celestine,  215  U.  S.  278. 

The  appellant  apparently  conceives  the  power  of  the 
Secretary,  so  far  as  the  proceeds  of  the  sale  are  con¬ 
cerned,  as  limited  to  approving  or  vetoing  a  proposed  in¬ 
vestment  of  them  without  condition.  If  that  were  correct 
it  is  difficult  to  see  the  need  of  rules  and  regulations  gov¬ 
erning  the  disposal  of  the  proceeds.  So  limited  an  au¬ 
thority  would  not  make  them  necessary.  The  rule  is  that 
such  powers  are  to  be  broadly  construed  to  accomplish  the 
purpose  of  Congress.  Parker  v.  Richard,  250  U.  S.  235; 
LaMotte  v.  United  States,  254  U.  S.  570. 

The  continuing,  by  §  1  of  the  Act  of  1908,  of  restrictions 
on  the  homesteads  of  Indians  in  the  same  class  as  Perry¬ 
man,  was  in  furtherance  of  the  policy  of  protecting  and 
safeguarding  the  Indians.  When  Perryman’s  homestead 
allotment  was  sold  that  policy  obtained  as  to  the  proceeds 
which  were  substituted  for  the  homestead.  There  was 
merely  a  change  in  the  form  of  that  to  which  the  duty 
extended.  The  proceeds  were  trust  funds.  Being  such, 
the  investment  of  them  in  other  property  impressed  it 
with  the  same  trust.  United  States  v.  Thurston  County, 
143  Fed.  287 ;  National  Bank  of  Commerce  v.  Anderson, 
147  Fed.  87. 

While  the  language  of  the  act  is  that  “  the  Secretary  of 
the  Interior  may  remove  restrictions,”  yet  it  really 
amounts  to  an  authority  to  the  Secretary  to  sanction  a  sale 
of  the  resricted  land. 

Other  legislation  with  respect  to  sales  of  lands  and  dis¬ 
posal  of  the  proceeds  evidences  the  policy  of  Congress  to 
consider  the  proceeds  as  trust  funds  and  to  authorize 
supervision  of  and  control  over  them.  Acts  of  March  1, 
1907,  34  Stat.  1015;  May  29,  1908,  §  1,  35  Stat.  444;  June 
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25,  1910,  §  1,  36  Stat.  855.  See  Rider  v.  La  Clair,  77 
Wash.  488. 

In  addition  to  the  case  at  bar,  the  Circuit  Court  of 
Appeals  has  upheld  the  power  of  the  Secretary  and  the 
validity  of  this  restriction  in  the  deed  in  United  States 
v.  Law,  250  Fed.  218,  and  in  United  States  v.  Smith, 
288  Fed.  356. 

United  States  v.  Gray,  284  Fed.  103  (dismissed  for  want 
of  jurisdiction,  263  U.  S.  689),  and  United  States  v. 
Ransom ,  284  Fed.  108  (affirmed  per  curiam,  263  U.  S. 
691),  involved  the  question  whether  lands  purchased  with 
restricted  or  trust  funds  were  subject  to  state  taxation — 
a  very  different  question  from  that  of  the  power  of  the 
United  States  to  control  its  Indian  wards  in  the  disposi¬ 
tion  of  such  lands.  The  same  is  true  of  McCurdy  v. 
United  States,  246  U.  S.  263. 

The  legislation  granting  such  power  is  constitutional, 
Tiger  v.  Western  Inv.  Co.,  221  U.  S.  286;  Blanset  v. 
Cardin,  256  U.  S.  319;  Bunch  v.  Cole,  263  U.  S.  250; 
Sperry  Oil  Co.  v.  Chisholm,  264  U.  S.  488;  and  does  not 
conflict  with  the  Oklahoma  Enabling  Act. 

There  was  no  error  in  the  admission  of  evidence. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

Nathaniel  Perryman,  a  Creek  half-blood  Indian,  was 
allotted,  a  homestead,  with  restrictions  against  alienation 
until  April  26,  1931,  subject,  however,  to  removal,  wholly 
or  in  part,  by  the  Secretary  of  the  Interior,  “  under  such 
rules  and  regulations  concerning  terms  of  sale  and  dis 
posal  of  the  proceeds  for  the  benefit  of  the  respective  In¬ 
dians  as  he  may  prescribe.”  §  1,  c.  199,  35  Stat.  312. 
Upon  application,  the  Secretary  removed  the  restrictions 
from  a  portion  of  the  homestead,  which  was  then  sold,  the 
proceeds  of  the  sale  being  retained  by  the  Secretary.  Sub¬ 
sequently  a  portion  of  the  proceeds  was  used  to  purchase 
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another  tract  of  land  (the  subject  of  the  present  con¬ 
troversy),  such  purchase  being  authorized  by  the  Secre¬ 
tary  upon  condition  that  the  deed  of  conveyance  contain 
a  clause  restricting  the  alienation  of  the  land  so  pur¬ 
chased  until  April  26,  1931,  “  unless  made  with  the  con¬ 
sent  of  and  approved  by  the  Secretary  of  the  Interior.” 
The  deed  was  made  accordingly  and  duly  recorded  in  the 
records  of  Tulsa  County,  Oklahoma.  Perryman,  there¬ 
after,  without  the  consent  of  the  Secretary,  sold  and  con¬ 
veyed  the  land  to  the  appellant.  A  decree  of  an  Okla¬ 
homa  state  court  was  obtained  in  a  suit  against  Perryman, 
to  which  the  United  States  was  not  a  party,  quieting  title 
in  appellant.  The  United  States  then  brought  this  suit 
in  the  Federal  District  Court  for  the  Eastern  District  of 
Oklahoma  to  cancel  and  set  aside  the  conveyance  of  the 
land  to  appellant  and  annul  the  decree  of  the  state  court. 
The  District  Court  rendered  a  decree  in  favor  of  the 
United  States,  which  was  affirmed  by  the  Court  of  Ap¬ 
peals.  287  Fed.  468. 

Upon  the  appeal  here,  appellant  does  not  seriously  chal¬ 
lenge  the  decree  in  so  far  as  it  annuls  the  decree  of  the 
state  court  ( Bowling  v.  United  States,  233  U.  S.  528,  534- 
535;  Privett  v.  United  States,  256  U.  S.  201,  203),  but  con¬ 
fines  his  attack  to  that  portion  of  the  decree  canceling  the 
deed.  The  grounds  relied  upon  are :  (1)  That  Congress 
is  without  power  to  authorize  the  imposition  of  restric¬ 
tions  upon  the  sale  of  lands  within  a  State  which  have 
passed  to  private  ownership;  (2)  That  Congress  has  not, 
in  fact,  conferred  upon  the  Secretary  such  authority;  and 
(3)  That  there  is  no  competent,  relevant  or  material  evi¬ 
dence  sufficient  to  support  the  decree  of  the  trial  court. 

First.  The  power  of  Congress  is  challenged  upon  the 
ground  that  the  land  had  become  subject  to  the  jurisdic¬ 
tion  of  the  State  and  was .  exclusively  within  the  control 
of  its  laws.  The  general  rule  is  not  to  be  doubted,  that 
the  tenure,  transfer,  control  and  disposition  of  real  prop- 
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erty  are  matters  which  rest  exclusively  with  the  State 
where  the  property  lies,  United,  States  v.  Fox,  94  U.  S. 
315,  320-321 ;  but  it  by  no  means  follows  that  a  restriction 
upon'  alienation,  limited  as  it  is  here,  may  not  be  im¬ 
posed  by  the  United  States  as  a  condition  upon  which  a 
purchase  of  private  lands  within  the  State  will  be  made 
for  an  Indian  ward.  The  question  is  argued  as  though 
there  had  been  an  actual  invasion  of  or  an  interference 
with  the  authority  of  the  State  to  regulate  and  condition 
the  transfer  of  land  within  its  boundaries.  But  there  is 
no  such  invasion  or  interference.  If  Congress,  in  fulfill¬ 
ment  of  its  duty  to  protect  the  Indians,  whose  welfare  is 
the  peculiar  concern  of  the  Federal  Government,  deems 
it  proper  to  restrict  for  a  limited  time  the  right  of  the  in¬ 
dividual  Indian  to  alienate  land  purchased  for  him  with 
funds  arising  from  the  sale  of  other  lands  originally  sub¬ 
ject  to  a  like  restriction,  we  are  not  aware  of  anything 
which  stands  in  the  way.  The  State  of  Oklahoma  is  not 
concerned,  since  there  is  no  state  statute,  rule  of  law  or 
policy,  which  has  been  called  to  our  attention,  to  the  con¬ 
trary  effect.  If  there  were,  or  if  the  power  of  state  taxa¬ 
tion  were  involved,  we  should  consider  the  question  of 
supremacy  of  power;  but  no  such  question  is  presented  by 
this  record. 

Nor  are  we  called  upon  to  determine  whether  a  quali¬ 
fied  and  limited  restraint  upon  the  alienation  of  a  fee 
simple  title,  imposed  by  an  ordinary  grantor  upon  an  or¬ 
dinary  grantee,  would  be  valid,  even  though  not  offensive 
to  the  rule  against  perpetuities.  However  that  may  be, 
we  do  not  doubt  the  power  of  the  United  States  to  im¬ 
pose  such  a  restraint  upon  the  sale  of  the  lands  of  its 
Indian  wards,  whether  acquired  by  private  purchase  and 
generally  subject  to  state  control  or  not.  Such  power  rests 
upon  the  dependent  character  of  the  Indians,  their  recog¬ 
nized  inability  to  safely  conduct  business  affairs,  and  tl 
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peculiar  duty  of  the  Federal  Government  to  safeguard 
their  interests  and  protect  them  against  the  greed  of  others 
and  their  own  improvidence.  See  and  compare  Libby  v. 
Clark,  118  U.  S.  250,  255;  United  States  v.  Paine  Lumber 
Co.,  206  U.  S.  467,  473;  Blanset  v.  Cardin,  256  U.  S.  319, 
326;  Bunch  v.  Cole,  263  U.  S.  250,  252;  Sperry  Oil  Co.  v. 
Chisholm,  264  U.  S.  488,  493.  And  the  power  does  not 
fali  short  of  the  need ;  but,  so  long  as  they  remain  wards 
of  the  Government,  justifies  the  interposition  of  the 
strong  shield  of  federal  law  to  the  end  that  they  be  not 
overreached  or  despoiled  in  respect  of  their  property  of 
whatsoever  kind  or  nature.  United  States  v.  Kagama, 
118  U.  S.  375,  383-4. 

Second.  The  statute  imposes  the  restriction  upon  the 
alienation  of  the  Indian’s  allotted  lands  and  this,  it  is  said, 
precludes  an  extension  of  the  restraint  to  lands  purchased 
for  him.  The  authority  given  the  Secretary  to  remove 
such  restrictions,  under  prescribed  rules  and  regulations 
“  concerning  terms  of  sale  and  disposal  of  the  proceeds  for 
the  benefit  of  the  respective  Indians,”  it  is  further  in¬ 
sisted,  ends  with  the  disposal  of  the  proceeds  and  does  not 
extend  so  far  as  to  permit  him  to  impose  restrictions  upon 
the  alienation  of  land  purchased  with  such  proceeds.  The 
Secretary  did  not  construe  the  statute  so  narrowly,  but, 
acting  under  it,  among  other  rules,  prescribed  that, 
“Where  lands  are  purchased  for  the  use  and  benefit  of 
any  citizen  of  the  Five  Civilized  Tribes,  of  the  restricted 
class,  payment  for  which  is  made  from  proceeds  arising 
from  the  sale  of  restricted  allotted  lands  .  .  .  the 

superintendent  .  .  .  shall  cause  a  conveyance  of  such 

lands  to  be  made  on  a  form  of  conveyance  containing  an 
habendum  clause  against  alienation  or  encumbrance  until 
April  26,  1931.” 

When  the  general  protective  policy  of  Congress  in  deal¬ 
ing  with  the  Indians  is  borne  in  mind,  it  reasonablv  can- 
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not  be  doubted  that  the  authority  conferred  upon  the 
Secretary  to  make  rules  concerning  the  “  disposal  of  the 
proceeds  for  the  benefit  of  the  respective  Indians  ”  is 
broad  enough  to  justify  the  rule  in  question.  Since  the 
allotted  lands  could  not  be  sold  or  encumbered  without 
his  consent,  and  since  the  proceeds  of  any  sale  thereof 
were  subject  to  his  control  and  could  only  be  disposed  of 
with  his  approval  and  under  such  rules  as  he  might  pre¬ 
scribe  for  the  benefit  of  the  respective  Indians,  the  ex¬ 
tension  of  such  control  to  the  property  in  which  the  pro¬ 
ceeds  were  directly  invested  would  seem  to  be  within  the 
statute  fairly  construed.  Indeed,  we  think  the  authority 
of  the  Secretary  to  withhold  his  consent  to  the  proposed 
investment  of  the  proceeds  subject  to  his  control,  includes 
the  lesser  authority  to  allow  the  investment  upon  condi¬ 
tion  that  the  property  into  which  the  proceeds  are  con¬ 
verted  shall  be  impressed  with  a  like  control..  See  United 
States  v.  Law,  250  Fed.  218;  United  States  v.  Thurston 
County,  143  Fed.  287,  290-291 ;  National  Bank  pf  Com - 
merce  v.  Anderson,  147  Fed.  87,  90.  It  is  unnecessary  to 
review  the  decisions  said  by  appellant  to  justify  the  con¬ 
trary  conclusion.  Upon  examination  they  are  all  found  to 
be  readily  differentiated  from  the  case  under  con¬ 
sideration. 

Third.  The  only  suggestion  contained  in  appellant’s 
brief  which  seriously  relates  to  the  sufficiency  of  the  evi¬ 
dence,  is  that  the  proof  fails  to  establish  that  the  Secretary 
imposed  restrictions  specifically  upon  the  sale  of  the  land 
in  question.  There  was  received  in  evidence  a  telegram 
from  the  Department,  purporting  to  grant  authority  to 
purchase  the  land  for  Perryman  and  directing  the  use  of 
“a  restricted  form  of  deed.”  We  are  unable  to  see  how 
this  could  have  referred  to  anything  else  than  the  re¬ 
quirement  of  the  rule  heretofore  quoted.  It  is  said  further 
that  the  telegram  was  not  recorded  in  any  office  so  as  to 
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give  constructive  notice  to  appellant  or  the  public.  It 
was  not  necessary  that  it  should  have  been.  The  convey¬ 
ance  made  by  its  authority,  embodying  the  restriction  re¬ 
quired  by  the  rule,  was  recorded,  and  that  was  enough. 
The  remainder  of  appellant’s  brief  under  this  head  re¬ 
solves  itself  into  a  mere  challenge  of  the  competency  or 
relevancy  of  certain  documentary  evidence,  including  the 
telegram  just  mentioned,  admitted,  over  objection,  by  the 
trial  court.  The  assignment  of  errors  contains  no  sug¬ 
gestion  that  the  erroneous  admission  of  evidence  would  be 
relied  upon.  The  rulings  of  the  court,  therefore,  admitting 
such  evidence  are  not  before  us. 

Decree  affirmed. 


UNITED  STATES  v.  MOSER. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  99.  Argued  October  21,  1924. — ^Decided  November  17,  1924. 

1.  While  the  doctrine  of  res  judicata  does  not  apply  to  unmixed  ques¬ 
tions  of  law,  a  fact  or  right  distinctly  adjudged  cannot  be  dis¬ 
puted  in  a  subsequent  action  between  the  same  parties,  even  upon 
another  demand  and  though  the  original  determination  was 
reached  upon  an  erroneous  view  or  application  of  the  law.  P.  241. 

2.  A  determination  of  the  status  of  an  individual  upon  which  his 
right  to  recover  depends  is  as  conclusive  as  a  decision  upon  any 
other  matter.  P.  242. 

3.  Where  a  retired  naval  officer  had  obtained  judgments  in  the  Court 
of  Claims  for  installments  of  increased  pay  under  an  Act  of  March 
3,  1899,  providing  “that  any  officer  of  the  Navy  .  .  .  who 
served  during  the  civil  war,  shall,  when  retired,  be  retired  with 
the  rank  and  three-fourths  the  sea  pay  of  the  next  higher  grade/' 
and  sued  there  again  for  another  installment,  held,  that  the  Govern¬ 
ment  was  estopped  from  maintaining  that  his  service  during  the 
civil  war  as  a.  cadet  in  the  Naval  Academy  was  not  service 
within  the  meaning  of  the  statute,  that  question  having  been  de¬ 
termined  against  it  in  the  previous  litigation.  Id. 

58  Ct.  Clms.  164,  affirmed. 
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Appeal  from  a  judgment  of  the  Court  of  Claims  up¬ 
holding  the  claim  of  a  naval  officer  for  pay. 

Mr.  Solicitor  General  Beck,  Mr.  Merrill  E.  Otis,  Special 
Assistant  to  the  Attorney  General,  and  Mr.  John  G. 
Ewing,  for  the  United  States,  submitted. 

The  application  of  the  principle  of  res  judicata  is  er¬ 
roneous.  Board  of  Commissioners  v.  Sutliff,  97  Fed.  270. 
While  parties  and  subject  matter  in  this  case  are  iden¬ 
tical  with  those  in  the  three  former  cases,  the  causes  of 
action  are  not  identical,  but  distinct.  Dennison  v. 
United  States,  168  U.  S.  241 ;  Cromwell  v.  County  of  Sac, 
94  U.  S.  351. 

The  court  below  practically  assumed  the  position  that 
there  was  a  legal  presumption  that  every  issue  in  law  had 
been  tried  in  the  first  Moser  Case  and,  therefore,  that  the 
Act  of  June  29,  1906,  had  been  considered.  Yet,  at  the 
same  time,  the  court  twice  declared  that  the  statute  never 
was  considered  by  it.  The  contradiction  is  evident.  See 
Bigelow  on  Estoppel,  p.  112. 

In  a  suit  between  the  same  parties  upon  another, 
though  similar,  cause  of  action,  the  parties  are  not  pre¬ 
cluded  from  contesting  the  constitutionality  or  existence 
and  force  of  a  statute  which  was  not  brought  to  the  atten¬ 
tion  of  the  court  in  the  former  suit.  Boyd  v.  Alabama, 
94  U.  S.  645;  South  Ottawa  v.  Perkins,  94  U.  S.  260;  Phil¬ 
adelphia  v.  Railway  Co.,  142  Pa.  St.  484;  Dobbins  v.  First 
Natl.  Bank,  112  Ill.  554;  Wentworth  v.  Racine  County, 
99  Wis.  26;  Nesbit  v.  Riverside  District,  144  U.  S.  610; 
Bernard  v.  Hoboken,  27  N.  J.  L.  412. 

The  court  below  erred  in  holding  that  service  as  a  cadet 
during  the  Civil  "War,  prior  to  April  9,  1865,  entitled  Moser 
to  be  retired  with  the  rank  and  pay  of  a  rear  admiral,  for 
the  reason  that  Moser  “  had  received  at  the  date  of  his 
retirement  an  advance  of  grade,”  and  therefore  the  pro¬ 
visions  of  the  Act  of  June  29,  1906,  did  not  then  and  do 
not  now  apply  to  him. 
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Mr.  George  A.  King,  with  whom  Mr.  William  B.  King 
and  Mr.  George  R.  Shields  were  on  the  brief,  for  appellee. 

The  adjudication  that  Moser  was  entitled  to  the  pay  of 
a  rear  admiral  from  September  29,  1904,  until  December 
31,  1906,  was  conclusive  in  favor  of  his  right  to  that  rate 
of  pay  not  only  during  that  period  but  for  the  rest  of  his 
life.  Act  of  August  4,  1882,  22  Stat.  286;  United  States 
v.  O’Grady,  22  Wall.  641;  Bissell  v.  Spring  Valley  Town¬ 
ship,  124  U.  S.  225;  Southern  Pac.  R.  R.  Co.  v.  United 
States,  168  U.  S.  1;  Hubbell  v.  United  States,  171  U.  S. 
203;  Gunter  v.  Atlantic  Coast  Line  R.  R.  Co.,  200 
U.  S.  273. 

But  it  is  said  that,  the  court  in  its  original  judgment 
sustaining  the  claim  for  salary  for  the  period  September 
29,  1904,  to  December  31,  1906,  was  ignorant  of  the  ex¬ 
istence  of  the  Aet  of  June  29,  1906.  “A  judgment  is  a 
solemn  record.  Parties  have  a  right  to  rely  upon  it.  It 
should  not  lightly  be  disturbed  and  never  ought  to  be 
overthrown  or  limited  by  the  oral  testimony  of  a.  judge 
or  juror  of  what  he  had  in  mind  at  the  time  of  the  de¬ 
cision.”  Fayerweather  v.  Ritch,  195  U.  S.  276. 

Whatever  may  be  true  as  to  the  state  of  mind  of  the 
judges  as  to  knowledge  or  ignorance  of  the  Act  of  1906 
when  their  original  judgment  was  rendered,  no  such  ignor¬ 
ance  can  be  imputed  to  them  when  rendering  the  judg¬ 
ment  in  the  second  case,  for  the  Act  of  1906  is  referred  to 
in  that  decision.  A  second  decision  and  abandonment  by 
the  Government  of  *  its  appeal  therefrom  is  conclusive 
against  any  argument  based  upon  supposed  ignorance  of 
statute  law  on  the  part  of  the  judges  in  deciding  the  first 
Moser  Case.  The  same  is  true  of  the  third  case  from  which 
there  was  no  appeal. 

If,  however,  this  Court  concludes  to  go  behind  the  re¬ 
peated  judgments  of  the  Court  of  Claims,  the  judgment  is 
correct  on  the  merits. 
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As  Moser’s  retirement  took  place  on  the  fortieth  anni¬ 
versary  of  his  entrance  into  the  Naval  Academy,  the  forty 
years  necessary  for  retirement,  (Rev.  Stats.  §  1443,)  had 
to  include  the  Academy  service.  It  is  in  accordance  with 
the  statute  in  existence  at  the  time  of  Moser’s  entrance 
into  the  Academy  and  with  the  construction  which  this 
Court  has  placed  upon  that  very  statute.  See  Act  of 
July  16,  1862,  §§  1,  11,  15,  c.  183,  12  Stat.  583;  United 
States  v.  Baker,  125  U.  S.  646;  United  States  v.  Cook, 
128  U.  S.  254. 

Moser  was  included  within  the  description  “  who  served 
during  the  civil  war.”  Act  March  3,  1899,  §  11,  30  Stat. 
1007.  The  provision  of  §  11  of  that  act  was  self-executing 
and  required  no  action  by  any  board  or  officer  to  give 
Moser  a  higher  rank  on  the  retired  list.  Wood  v.  United 
States,  107  U.  S.  414.  See  Fitzpatrick  v.  Greene,  181 
N.  Y.  308. 

Moser’s  right  to  the  higher  rank  on  his  retirement  Sep¬ 
tember  29,  1904,  was  not  taken  away  by  the  Act  of  1906. 

A  statute  should  never  be  construed  as  retroactivi 
when  its  terms  can  be  satisfied  by  giving  it  a  pros¬ 
pective  construction.  Twenty  Per  Cent.  Cases,  20  Wall. 
179;  'Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  131;  White 
v.  United  States,  191  U.  S.  545. 

The  Act  of  March  3,  1909,  35  Stat.  753,  sets  at  rest  all 
question  as  to  the  intent  of  Congress. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  against  the  United  States  to  recover  the 
amount  of  the  difference  between  the  pay  of  a  Captain 
and  a  Rear  Admiral  in  the  Navy,  based  upon  §  11  of  the 
Navy  Personnel  Act  of  March  3,  1899,  c.  413,  30  Stat. 
1004,  1007,  as  follows:  “  That  any  officer  of  the  Navy, 
with  a  creditable  record,  who  served  during  the  civil  war, 
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shall,  when  retired,  be  retired  with  the  r#nk  and  three- 
fourths  the  sea  pay  of  the  next  higher  grade.” 

Claimant,  having  served  forty  years  from  the  date  of 
his  entrance  into  the  Naval  Academy,  was  retired  under 
§  1443  Rev.  Stats.,  which  reads:  “  When  any  officer  of 
the  Navy  has  been  forty  years  in  the  service  of  the  United 
States  he  may  be  retired  from  active  service  by  the  Presi¬ 
dent  upon  his  own  application.” 

The  right  of  the  officer  turns  upon  the  question  whether 
his  service  at  the  Naval  Academy  constitutes  “  service 
during  the  civil  war,”  within  the  meaning  of  the  provision 
first  above  quoted.  „  Three  previous  suits  for  installments 
of  salary — the  right  of  recovery  in  each  depending  upon 
this  same  basic  question — were  decided  by  the  Court  of 
Claims  in  his  favor.  In  each,  the  contention  of  the  Gov¬ 
ernment  was  the  same  as  it  is  here,  viz :  that  service  as  a 
cadet  during  the  civil  war  was  not  service  within  the 
meaning  of  the  statute.  .  Between  the  first  and  second 
of  these  suits,  in  another  suit  brought  by  a  different  claim¬ 
ant,  the  court  construed  the  statute  otherwise  and  denied 
that  claimant  a  right  of  recovery,  Jasper  v.  United  States , 
43  Ct.  Clms.  368;  the  change' of  opinion  being  made  to  rest 
upon  a  later  act,  then  for  the  first  time  called  to  the 
court’s  attention,  which,  in  terms,  excluded  the  period 
of  service  as  a  cadet,  but  with  a  proviso  that  it  should 
not  apply  to  an  officer  who  had  received  an  advance  of 
grade  at  or  since  the  date  of  his  retirement.  C.  3590,  34 
Stat.  553,  554. 

In  the  second  and  third  Moser  Cases,  however,  the 
Court  of  Claims  declined  to  follow  the  Jasper  Case,  hold¬ 
ing  that,  by  reason  of  its  decision  in  the  first  Moser  Case, 
the  question  was  res  judicata.  The  present  suit  was  de¬ 
cided  in  Moser’s  favor  upon  the  same  ground ;  and,  in  ad¬ 
dition,  the  court  reverted  to  the  position  taken  in  the 
first  Moser  Case,  abandoning,  as  unsound,  its  view  as  ex- 
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pressed  in  the  Jasper  Case,  upon  the  ground  that  the  right 
of  the  officer  was  saved  by  the  proviso. 

We  find 'it  unnecessary  to  consider  the  latter  ruling, 
since  we  are  of  opinion  that  the  court  was  clearly  right  in 
its  application  of  the  doctrine  of  res  judicata. 

The  general  principles  are  well  settled,  and  need  not  be 
discussed.  The  scope  of  their  application  depends  upon 
whether  the  question  arises  in  a. subsequent  action  be¬ 
tween  the  same  parties  upon  the  same  claim  or  demand  or 
upon  a  different  claim  or  demand.  In  the  former  case  a 
judgment  upon  the  merits  constitutes  an  absolute  bar  to 
the  subsequent  action.  In  the  latter  case  the  inquiry  is 
whether  the  point  or  question  presented  for  determination 
in  the  subsequent  action  is  the  same  as  that  litigated  and 
determined  in  the  original  action.  Cromwell  v.  County 
of  Sac,  94  U.  S.  351,  352-353.  The  rule  is  succinctly  stated 
in  Southern  Pacific  R.  R.  Co.  V.  United  States,  168  U.  S. 
1,  48: 

“  The  general  principle  announced  in  numerous  cases 
is  that  a  right,  question  or  fact  distinctly  puHn  issue  and 
directly  determined  by  a  court  of  competent  jurisdiction, 
as  a  ground  of  recovery,  cannot  be  disputed  in  a  subse¬ 
quent  suit  between  the  same  parties  or  their  privies;  and 
even  if  the  second  suit  is  for  a  different  cause  of  action, 
the  right,  question  or  fact  once  so  determined  must,  as 
between  the  same  parties  or  their  privies,  be  taken  as  con¬ 
clusively  established,  so  long  as  the  judgment  in  the  first 
suit  remains  unmodified.” 

And  in  New  Orleans  v.  Citizens’  Rank,  167  U.  S.  371, 
396,  this  Court,  speaking  through  Mr.  Justice  White,  said: 

“The  estoppel  resulting  from  the  thing  adjudged. does 
not  depend  upon  whether  there  is  the  same  demand  in 
both  cases,  but  exists,  even  although  there  be  different 
demands,  when  the  question  upon  which  the  recovery  of 
the  second  demand  depends  has  under  identical  circum¬ 
stances  and  conditions  been  previously  concluded  by  a 
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judgment  between  the  parties  or  their  privies.”  And  see 
Myers  v.  International  Trust  Co.,  263  U.  S.  64. 

The  suits  here  are  upon  different  demands;  and  the 
point  at  issue  is  to  be  determined  by  applying  the  second 
branch  of  the  rule.  The  question  expressly  and  definitely 
presented  in  this  suit  is  the  same  as  that  definitely  and 
actually  litigated  and  adjudged  in  favor  of  the  claimant  in 
the  three  preceding  suits,  viz:  whether  he  occupied  the 
status  of  an  officer  who  had  served  during  the  civil  war. 

The  contention  of  the  Government  seems  to  be  that  the 
doctrine  of  res  judicata  does  not  apply  to  questions  of 
law;  and,  in  a  sense,  that  is  true.  It  does  not  apply  to 
unmixed  questions  of  law.  Where,  for  example,  a  court 
in  deciding  a  case  has  enunciated  a  rule  of  law,  the  parties 
in  a  subsequent  action  upon  a  different  demand  are  not 
estopped  from  insisting  that  the  law  is  otherwise,  merely 
because  the  parties  are  the  same  in  both  cases.  But  a 
fact,  question  or  right  distinctly  adjudged  in  the  original 
action  cannot  be  disputed  in  a  subsequent  action,  even 
though  the  determination  was  reached  upon  an  erroneous 
view  or  by  an  erroneous  application  of  the  law.  That 
would  be  to  affirm  the  principle  in  respect  of  the  thing 
adjudged  but,  at  the  same  time,  deny  it  all  efficacy  by 
sustaining  a  challenge  to  the  grounds  upon  which  the  judg¬ 
ment  was  based.  See  Gunter  v.  Atlantic  Coast  Line  R.  R. 
Co.,  200  U.  S.  273,  291;  United  States  v.  California  & 
Oregon  Land  Co.,  192  U.  S.  355,  358;  Scotland  County  v. 
Hill,  112  U.  S.  183,  187;  Southern  Minnesota  Ry.  Ext. 
Co.  v.  St.  Paul  &  S.  C.  R.  Co.,  55  Fed.  690,  695-696; 
Pittsford  v.  Chittenden,  58  Vt.  49,  57;  Bigelow  on  Es¬ 
toppel,  6th  ed.,  p.  112.  A  determination  in  respect  of  the 
status  of  an  individual  upon  which  his  right  to  recover 
depends  is  as  conclusive  as  a  decision  upon  any  other 
matter.  Clemens  v.  Clemens,  37  N.  Y.  59,  72;  Pittsford 
v.  Chittenden,  supra. 

Affirmed. 
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ROBERTSON  v.  MILLER,  AS  ALIEN  PROPERTY 
CUSTODIAN,  ET  AL. 

APPEALS  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT 

Nos.  35  and  145.  Argued  May  1,  2,  1924. — Decided  November  17, 

1924. 

1.  Section  9  of  the  Trading  with  the  Enemy  Act,  which  gives  to 

“  any  person,  not  an  enemy,  or  ally  of  enemy  ...  to  whom 
any  debt  may  be  owing  from  an  enemy,  or  ally  of  enemy,”  the 
right  to  “institute  a  suit  in  equity  in  the  district  court  .  .  '  . 

to  establish  the  .  .  .  debt  so  claimed,”  should  be  construed 

liberally  to  effect  its  purpose  of  preventing  or  lessening  less  or 
inconvenience  likely  to  result  to  non-enemy  persons  from  seizures 

'  of  enemy  property  under  the  act.  P.  247. 

2.  The  term  “  debt  ”  in  this  section  is  not  confined  to  causes  for 
which  the  common  law  action  of  debt  might  be  maintained. 
P.  248. 

3.  An  instrument  executed  by  the  owner  of  an  operating  mine  and 
an  ore-buyer,  for  the  sale  of  ore  which  both  parties  knew  to  exist 
in  the  mine  in  substantial  quantity,  described  the  product  cov¬ 
ered  by  it  as  the  total  production  of  ore  “  shipped  by  the  seller  ” 
from  the  mine,  but  manifested  its  intention  as  binding  the  seller, 
during  a  specified  period,  to  mine  ore,  select  it  for  shipment  with 
the  aid  of  an  increase  of  plant,  and  ship  all  of  a  specified  grade 
to  the  buyer,  and  as  binding  the  buyer  to  take  such  higher  grade 
ore  at  the  prices  designated,  and  as  giving  the  buyer  an  option 
on  the  lower  grades.  Held,  a  mutual  and  valid  contract.  P.  250. 

4.  In  determining  the  validity  of  such  contract,  an  opinion  as'  to  the 
seller’s  legal  obligations  under  it,  expressed  by  the  seller’s  man¬ 
ager  to  the  buyer’s  agent  after  the  contract  was  made,  is  of  no 
weight.  P.  252. 

5.  The  evidence  does  not  sustain  a  contention  that  the  plaintiff’s 
assignor  failed  to  ship  ore  “  in  as  nearly  as  possible  equal  weekly 
quantities,”  as  required  by  the  contract  in  controversy.  Id. 
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6.  Where  a  mining  company  and  a  smelting  company  were  both 
subsidiaries  of  a  parent  corporation,  with  common  executive  offi¬ 
cers  and  boards  of  directors,  but  were,  nevertheless,  independent 
entities,  with  different  general  managers  and  operating  staffs,  a 
contract  by  the  smelting  company  for  the  sale  of  its  ore  does  not 
include  ore  of  the  mining  company  which  might  be  similarly  de¬ 
scribed,  and  which,  if  the  contracting  company  had  control  over 
the  other,  might  be  deemed  to  be  included.  P.  254. 

7.  Facts  found  on  undisputed  evidence  by  a  master,  whose  report 
was  confirmed  by  the  District  Court  and  its  ruling  sustained  by 
the  Circuit  Court  of  Appeals,  will  be  accepted  here.  P.  256. 

8.  The  plaintiff’s  assignor,  a  mining  corporation,  upon  a  buyer’s  re¬ 
fusal  to  accept  ore  under  a  contract  of  sale,  resold  it,  for  the  best 
price  obtainable  after  diligent,  bona  fide  effort,  to  a  smelting  cor¬ 
poration,  which  could  have  gotten  like  ore  in  the  market  on  as 
favorable  terms.  The  two  corporations  were  separate  entities  but 
both  subsidiaries  of  a  third.  Held,  that  their  intercorporate  re¬ 
lations  afforded  no  ground  for .  setting  off  profits  made  by  the 
smelting  company  after  smelting  the  ore  against  the  damages  re¬ 
sulting  to  the  mining  company  from  the  original  buyer’s  breach 
of  contract.  P.  256. 

9.  Service  of  summons  and  complaint  upon  representatives  of  a 
German  firm  in  this  country  in  an  attempt  to  commence  an  action 
for  breach  of  contract,  held  a  demand  from  which  interest  might 
be  allowed.  P.  257. 

10.  The  rule  of  sovereign  immunity  from  liability  for  interest  is  in¬ 
applicable  to  a  suit  under  the  Trading  with  the  Enemy  Act,  in 
which  no  debt  is  alleged  as  owing  from  the  United  States  to  the 
plaintiff.  P.  257. 

11.  Though  generally  not  allowable  upon  unliquidated  damages,  in¬ 
terest  or  its  equivalent  may  be  included,  in  the  exercise  of  a  sound 
discretion,  when  necessary  in  fixing  fair  compensation.  P.  258. 

12.  Where  a  German  firm  broke  its  contract  to  buy  ore  and  damages 
were  demanded  before  this  country  entered  the  late  war,  and  for  a 
long  time  after  that  event  it  continued  to  have  general  represen¬ 
tatives  here  and  property  sufficient  to  pay  the  damages,  which  was 
taken  over  by  the  Alien  Property  Custodian,  interest  was  properly 
allowed,  in  a  suit  against  it  under  the  Trading  with  the  Enemy  Act, 
from  the  time  of  the  demand,  including  the  period  of  this  country’s 
participation  in  the  war.  P.  258. 
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13.  Upon  breach  of  a  contract  of  sale,  if  the  seller  in  reselling  pays 
less  freight  on  the  goods  than  he  must  have  paid'  had  he  shipped 
them  under  the  contract,  the  difference  should  be  credited  to  the 
buyer  in  estimating  the  damages  for  the  breach.  P.  259. 

286,  Fed.  503,  affirmed. 

Cross  appeals  from  a  decree  of  the  Circuit  Court  of  Ap¬ 
peals  which  affirmed,  with  a  modification,  a  decree  for  the 
plaintiff,  Robertson,  in  a  suit  for  damages  for  breach  of 
contract,  brought  under  the  Trading  with  the  Enemy  Act. 

Mr.  Lindley  M.  Garrison,  Special  Assistant  to  the  At¬ 
torney  General,  with  whom  Mr.  Solicitor  General  Beck, 
Mr.  Adna  R.  Johnson,  Jr.,  and  Mr.  Dean  Hill  Stanley, 
Special  Assistants  to  the  Attorney  General,  were  on  the 
briefs,  for  Miller,  Alien  Property  Custodian,  et  al. 

Mr.  Alfred  Sutro  and  Mr.  C.  W.  Stockton,  with  whom 
Mr.  Kenneth  E.  Stockton,  Mr.  E.  S.  Pillsbury,  Mr.  Frank 
D.  Madison,  Mr.  H.  D.  Pillsbury  and  Mr.  Oscar  Sutro 
were  on  the  briefs,  for  Robertson. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

This  is  a  suit  brought  under  §  9  of  the  Act  of  Congress, 
approved  October  6,  1917,  known  as  the  “  Trading  with 
the  Enemy  Act,”  c.  106,  40  Stat.  411,  419.  The  plaintiff 
below,  Frederick  Y.  Robertson,  is  a  citizen  of  the  United 
States,  and  sued  as  assignee  of  the  Mammoth  Copper 
Mining  Company,  a  Maine  corporation,  hereinafter  called 
the  “seller.”  The  defendants  are  the  Alien  Property 
Custodian,  the  Treasurer  of  the  United  States  and  five 
citizens  of  Germany,  enemies  of  the  United  States,  as  de¬ 
fined  by  the  act,  copartners  doing  business  under  the  name 
of  Beer,  Sondheimer  &  Company,  and  hereinafter  called 
the  “  buyers.”  The  purpose  of  the  suit  is  to  establish  a 
“  debt  ”  plaintiff  claims  to  be  owing  from  the  enemy  de¬ 
fendants  on  account  of  damages  alleged  to  have  resulted 
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to  the  seller  from  the  buyers’  breach  of  a  contract  for  the 
purchase  of  zinc  ore. 

The  contract  provided:  “The  product  covered  by  this 
contract  is  the  total  production  of  zinc  crude  ore  shipped 
by  the  seller  from  its  properties  in  Shasta  County,  Cali¬ 
fornia.  The  buyer  is  not  obligated  to  accept  any  of  the 
product  running  less  than  thirty- three  (33%)  per  cent, 
metallic  zinc.  Should  the  seller  produce  a  zinc  product 
running  less  than  thirty-three  (33%)  per  cent,  metallic 
zinc,  the  buyer  reserves  the  option  to  purchase  same 
under  the  terms  of  this  contract.  If  the  buyer  should 
not  elect  to  accept  such  product,  the  seller  has  the  privi¬ 
lege  of  disposing  of  it  elsewhere.  This  contract  shall  run 
for  a  period  of  one  year  from  the  date  of -first  shipment 
made  after  the  completion  of  the  picking  plant  which  the 
seller  contemplates  building,  but  in  no  event  shall  the  life 
of  the  contract  exceed  eighteen  (18)  months  from  the  date 
of  its  execution.”  Places  of  delivery  were  provided  for, 
and  the  seller  agreed  to  bear  freight  charges  to  Bartles¬ 
ville,  Oklahoma,  or  their  equivalent.  Shipments  were  to 
be  made  in  as  nearly  as  possible  equal  weekly  quantities. 
The  prices  were  $19  per  ton  for  ore  containing  40  per  cent, 
metallic  zinc,  based  on  a  spelter  price  of  $5  per  cwt.  at  St. 
Louis,  to  be  increased  $1  per  ton  for  each  unit  of  one  per 
per  cent,  over,  and  to  be  decreased  correspondingly  for 
each  unit  below,  40  per  cent.;  and  also  to  be  increased 
or  decreased  five  cents  per  ton  for  each  cent  the  market 
price  of  spelter  at  St.  Louis  rose  above  or  fell  below  $5 
per  cwt.  And  it  was  provided  that,  “  Whenever  the  pro¬ 
duction  or  shipment  of  ore  by  the  seller  or  the  receipt  or 
treatment  of  the  ore  by  the  buyer  is  prevented  or  de¬ 
layed  .  .  .  by  .  .  .  any  cause  .  .  .  which 

may  be  properly  termed  ‘  Vis  Major  ’  .  .  .  this  agree¬ 
ment  shall  be  suspended  during  such  delay  or  prevention ; 
the  seller,  if  so  prevented  or  delayed  in  producing  or 
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shipping  the  ore  hereby  contracted  for,  shall  not  be  under 
any  duty  or  obligation  to  furnish  ore  to  the  buyer  .  .  . 
while  ...  so  prevented  or  delayed,  and  the  buyer  if 
so  prevented  or  delayed  in  receiving  or  treating  the  ore 
hereby  contracted  for,  shall  not  be  under  any  duty  or 
obligation  to  receive  any  of  the  ore  hereby  contracted  for, 
while  so  prevented  or  delayed.  Upon  the  termination  of 
the  delay  or  interruption  herein  set  forth,  the  obligation 
of  the  contracting  parties  shall  be  resumed.” 

The  District  Court  gave  judgment  in  favor  of  the  seller 
for  $259,597.21  with  costs.  On  appeal  by  the  Custodian 
and  Treasurer,  and  a  cross  appeal  by  the  plaintiff  (Judicial 
Code,  §  128),  the  Circuit  Court  of  Appeals  affirmed  the 
decree,  except  that  the  amount  of  interest  allowed  by  the 
trial  court  was  increased.  286  Fed.  503.  The  Custodian 
and  Treasurer  have  appealed  to  this  court.  Judicial  Code, 
§  241.  They  contend  that  plaintiff’s  claim  was  not  a 
“debt”  within  the  meaning  of  §  9  of  the  act;  that  the 
alleged  contract  was  lacking  in  mutuality  and  void  for 
want  of  consideration ;  that  the  seller  broke  the  contract 
by  refusing  to  make  shipments  “in  as  near  as  possible 
equal  weekly  quantities”;  that  the  contract  was  not  en¬ 
forceable  because  made  in  violation  of  an  earlier  contract 
for  the  sale  of  the  same  ore;  that  no  more  than  nominal 
damages  should  have  been  awarded;  and  that  the  lower 
court  erred  in  allowing  interest.  The  plaintiff  has  ap¬ 
pealed  and  contends  that  the  lower  courts  erred  in  giving 
the  buyers  credit  for  the  amount  by  which  the  freight 
charges  on  the  ore  resold  were  less  than  they  would  have 
been  if  the  ore  had  been  shipped  under  the  contract...  The 
enemy  defendants  did  not  appear  in  the  case;  and  it  has 
been  stipulated  that  the  decree  will  not  be  enforced  against 
them  personally. 

1.  Is  plaintiff’s  claim  a  “  debt  ”  within  the  meaning  of 
8  9  of  the  act? 
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This  section  gives  to  “  any  person,  not  an  enemy,  or 
ally  of  enemy  ...  to  whom  any  debt  may  be  owing 
from  an  enemy,  or  ally  of  enemy,”  the  right  to  “  institute 
a  suit  in  equity  in  the  district  court  .  .  .  (to  which 
suit  the  alien  property  custodian  or  the  Treasurer  of  the 
United  States,  as  the  case  may  be,  shall  be  made  a  party 
defendant),  to  establish  the  .  .  .  debt  so  claimed. 

•  •  • 

At  the  time  of  the  passage  of  the  act,  a  large  amount 
of  property  was  owned  and  much  business  was  carried  on 
by  alien  enemies  and  their  allies  in  this  country.  Con¬ 
gress  determined  that  their  property  should  be  taken  over 
and  that  trade  with  them  should  cease.  The  purpose 
was  to  weaken  enemy  countries  by  depriving  their  sup¬ 
porters  of  power  to  give  aid.  Bilt  the  seizure  of  the 
money  and  property  of  enemies  and  their  allies  would  tend 
to  hinder  and  might  embarrass  or  ruin  those  having  busi¬ 
ness  transactions  with  them.  By  the  taking,  the  prop¬ 
erty  seized  would  be  put  out  of  reach  of  persons  claiming 
it  and  beyond  the  power  of  creditors  to  attach  it  for  debt. 
The  purpose  of  §  9  was  to  prevent  or  lessen  losses  and  in¬ 
convenience  liable  to  result  to  non-enemy  persons.  This 
provision  is  highly  remedial  and  should  be  liberally  con¬ 
strued  to  effect  the  purposes  of  Congress  and  to  give 
remedy  in  all  cases  intended  to  be  covered.  United  States 
v.  Anderson,  9  Wall.  56,  65,  66;  United  States  v.  Padel- 
ford,  9  Wall.  531,  538.  The  just  purpose  of  the  section 
is  not  to  be  defeated  by  a  narrow  interpretation  or  by 
unnecessarily  restricting  the  meaning  of  the  word  within 
technical  limitations.  United  States  v.  Freeman,  3  How. 
556,  565;  Danciger  v.  Cooley,  248  U.  S.  319,  326;  French 
v.  Weeks,  259  U.  S.  326,  328. 

Appellants  contend  that  “  debt  ”,  as  used  in  §  9,  is  lim¬ 
ited  to  its  common  law  meaning.  Undoubtedly,  Congress 
intended  to  include  causes  of  action  which  at  common  law 
were  enforceable  in  an  action  of  debt,  such  as  those  arising 
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on  bonds,  notes,  and  other  express  promises  to  pay, 
( Raborg  v.  Peyton,  2  Wheat.  385;  United  States  v.  Colt, 
25  Fed.  Cas.  No.  14,839,  p.  581)  quantum  meruit  and 
quantum  valebat.  Smith  v.  First  Congregational  Meet¬ 
inghouse,  8  Pick.  178,  181 ; Norris  v.  School  District,  12 
Me.  293,  297;  Jenkins  v.  Richardson,  6  J.  J.  Marshall 
(Ky.)  441;  Mahafjey  v,  Petty,  1  Ga.  261,  264. 

The  meaning  of  the  word  “  debt  ”  as  used  in  many 
statutes  is  not  restricted  to  demands  enforceable  in  actions 
of  debt.  Lord  Coke,  referring  to  the  Statute  of  Merton 
(A.  D.  1235)  said  (II  Institutes,  89) :  “  Debitum  signi¬ 
fied  not  only  debt,  for  which  an  action  of  debt  doth 
lie,  but  here  in  this  ancient  act  of  parliament,  it  signi¬ 
fied  generally  any  duty  to  be  yielded  or  paid  .  .  .” 
Chief  Justice  Shaw,  referring  to  a  statute  making  mem¬ 
bers  of  a  corporation  liable  for  its  “  debts  ”,  said  ( Mill 
Dam  Foundery  v. .  Hovey,  21  Pick.  417,  455) :  “  For, 
though  a  question  was  made,  whether  such  a  claim  for 
unliquidated  damages  is  a  debt,  within  the  meaning 
of  the  statute,  we  do  not  think  it  admits  of  a  reasonable 
doubt,  that  all  such  claims  for  damages  were  intended  to 
be  included  in  the  term  ‘  debt/  ”  A  cause  of  action  for 
damages  for  breach  of  contract  is  a  debt  within  the 
meaning  of  the  Bankruptcy  Act,  and  of  laws  relating  to 
attachments,  to  receiverships,  to  stockholders’  liability  for 
corporate  debts,  to  probate,  to  set-offs,  to  fraudulent  con¬ 
veyances,  and  to  limitation  of  actions.1 

1  Bankruptcy  Act:  Central  Trust  Co.  v.  Chicago  Auditorium  Assn., 
240  U.  S.  581,  592.  Compare  Rev.  Stats.,  §§  1237,  1610,  2296,  4537. 
Attachment  laws:  Fisher  v.  Consequa,  9  Fed.  Cas.  No.  4816,  p.  120; 
New  Haven  Saw-Mill  Co.  v.  Fowler,  28  Conn.  103,  108;  Showen  v. 
J.  L.  Owens  Co.,  158  Mich.  321,  334;  Hyman  v.  Newell,  7  Colo. 
App.  78,  80;  Hunt  v.  Norris,  4  Mart.  (La.)  517,  532;  Wilson  v. 
Wilson,  8  Gill.  (Md.)  192,  194;  Baumgardner  v.  Dowagiac  Mfg. 
Co.,  50  Minn.  381;  Cheney  v.  Straube,  35  Nebr.  521;  Barber  v. 
Robeson,  15  N.  J.  L.  17,  19;  Lenox  v.  Howland,  3  Caines  (N.  Y.) 

19458° — 25 - 20 
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There  is  nothing  in  the  language  of  the  act  or  the  rea¬ 
sons  for  its  enactment  to  indicate  a  purpose  to  restrict  the 
right  to  institute  suits  in  equity  as  authorized  in  §  9  to 
causes  of  action  cognizable  in  debt  under  technical  pro¬ 
cedural  rules.  The  words  of  a  statute  are  to  be  read  in 
their  natural  and  ordinary  sense,  giving  them  a  meaning 
to  their  full  extent  and  capacity,  unless  some  strong  reason 
to  the  contrary  appears.  Birks,  App.,  Allison,  Resp.,  13 
C.  B.  (N.  S.)  12,  23;  Minor  v.  Mechanics’  Bank,  1  Pet.  46, 
64;  DeGanay  v.  Lederer,  250  U.  S.  376,  381. 

We  think  it  immaterial  whether  plaintiff’s  cause  of  ac¬ 
tion  is  one  for  which  an  action  of  debt  might  be  main¬ 
tained.  It  would  be  unreasonable  and  contrary  to  the 
intention  of  Congress  to  exclude  claims  like  that  here  in 
question,  and  we  hold  them  to  be  included. 

2.  Was  there  a  lack  of  mutuality  and  want  of  con¬ 
sideration? 

Appellants  contend  that  the  parties  failed  to  make  a 
contract,  and  assert  the  seller  promised  only  such  ore  as 

323;  Ward  v.  Howard,  12  Oh.  St.  158,  163;  Peter  v.  Butler,  1  Leigh 
(Va.)  285;  State  v.  Superior  Court,  93  Wash.  98,  101.  Receivership 
laws:  Kalkhofj  v.  Nelson,  60  Minn.  284,  290;  Rosenbaum  v.  Credit 
System  Co.,  61  N.  J.  L.,  543,  548;  Steel  &  Iron  Co.  v.  Detroit  R.  R. 
Co.,  154  Mich.  182,  185.  Stockholders’  liability  laws:  Mill  Dam 
Foundery  v.  Hovey,  21  Pick.  417,  Abb)  American  Ice  Cream  Co.  v. 
Economy  Laundry  Co.,  148  Ga.  624;  Dry  den  v.  Kellogg,  2  Mo.  App. 
87,  93;  Green  v.  Easton,  74  Hun  (N.  Y.)  329,  330.  Probate  laws: 
Frazer  v.  Tunis,  1  Binney  (Pa.)  254,  263;  Insurance  Co.  v.  Meeker, 
37  N.  J.  L.  282,  300,  et  seq.;  Hebert  v.  Handy,  29  R.  I.  543.  Set-off: 
Moore  v.  Weir,  3  Sneed  (Tenn.)  46,  50;  Russell  v.  Miller,  54  Pa. 
St.  154,  164.  Fraudulent  conveyances:  Woodbury  v.  Sparrell  Print, 
187  Mass.  426,  428;  Anderson  v.  Anderson,  64  Ala.  403,  405.  Statutes 
of  limitation:  Davies  v.  Texas  Central  R.  R.  Co.,  62  Tex.  Civ.  App. 
699,  605.  See  also  Irving  Bank-Columbia  Trust  Co.  v.  New  York 
Rys.  Co.,  292  Fed.  429,  433;  Lothrop  v.  Reed,  13  Allen  (Mass.)  294; 
State  v.  Sayre,  91  Oh.  St.  85,  94;  Little  v.  Dyer,  138  Ill.  272,  277; 
Allen  v.  Distilling  Co.  of  America,  87  N.  J.  Eq.  531,  539;  Melvin  v. 
State,  121  Cal.  16,  24. 
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it  might  ship  from  the  mine  and  was  not  bound  to  ship  all 
the  ore  produced  or  to  mine  or  ship  any  ore.  They  also 
argue  thq,t  certain  statements  made  by  the  seller’s  man¬ 
ager,  in  correspondence  between  him  and  the  agent  of  the 
buyers,  after  the  instrument  was  signed,  show  that  the 
seller  itself  so  interpreted  the  writing.  The  provision  to 
which  they  refer  is  this:  “The  product  covered  by  this 
contract  is  the  total  production  of  zinc  crude  ore  shipped 
by  the  seller  from  its  properties  in  Shasta  County,  Cali¬ 
fornia.”  The  statements  of  the  manager  were  made  in 
October  and  November,  1914,  in  answer  to  inquiries  of  the 
buyers’  agent,  and  were  to  the  effect  that  the  tonnage  of 
ore  to  be  shipped  depended  altogether  on  the  market  price 
of  spelter,  and  that  with  spelter  quotations  below  $5  per 
cwt.  shipments  would  be  very  light,  and  that  if  prices  rose 
above  that  figure,  the  seller  would  probably  ship  about 
200  tons  per  month. 

The  intention  of  the  parties  is  to  be  gathered,  not  from 
the  single  sentence  above  quoted,  but  from  the  whole  in¬ 
strument  read  in  the  light  of  the  circumstances  existing  at 
the  time  of  negotiations  leading  up  to  its  execution.  The 
buyers  had  a  large  business  in  the  smelting  of  zinc  ore  in 
the  United  States.  The  seller  had  been  engaged  for  a  long 
time  in  the  mining  of  copper  ore  from  the  Mammoth 
Mine.  Early  in  1914,  there  was  discovered  in  that  mine 
a  large  body  of  zinc  ore,  containing  about  40,000  tons. 
The  sellers  desired  to  dispose  of,  and  the  buyers  wanted, 
zinc  ore.  While  there  had  been  no  regular  weekly  or 
monthly  production  or  shipments  prior  to  the  signing  of 
the  writing,  the  seller  had  made  a  number  of  shipments 
to  the  buyers.  The  work  of  developing  the  ore  body  in 
preparation  for  production  was  in  progress.  The  mine 
was  already  equipped  and  capable  of  producing  ore.  The 
writing  shows  that  the  completion  of  a  picking  plant  was 
contemplated.  The  year  covered  was  to  commence  on 
the  date  of  the  first  shipment  after  its  completion.  When 
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the  instrument  was  executed,  September  29,  1914,  both 
parties  knew  the  quality  of  the  ore  and  that  the  quantity 
was  substantial. 

The  parties  intended  to  make  a  contract, — one  to  sell, 
and  the  other  to  buy,  zinc  ore.  By  plain  statements  and 
manifest  implications,  the  seller  was  bound  for  a  definite 
time  not  otherwise  to  dispose  of  its  ore ;  the  buyers  were 
given  an  option  on  the  lower  grade  ore;  the  seller  was 
bound  at  all  times,  when  not  prevented  or  delayed  by 
some  cause  beyond  its  control,  to  mine  and  to  ship  to  the 
buyers  the  total  production  of  zinc  ore  of  the  specified 
grade ;  and  the  buyers  were  bound  to  take  and  pay  for  all 
such  ore  when  not  prevented  or  delayed  by  causes  beyond 
their  control  as  specified  in  the  contract.  The  quantities 
of  ore  to  be  mined  and  shipped  were  not  limited  to  those 
to  be  produced  by  the  equipment  and  methods  employed 
at  the  time  of  the  execution  of  the  contract.  The  pro¬ 
posed  picking  plant  was  to  be  added,  and  increased  output 
was  expected  and  bargained  for. 

The  opinion  of  the  manager  of  the  seller  as  to  its  legal 
obligations  under  the  contract,  as  reflected  by  his  state¬ 
ments  in  correspondence  after  the  execution  of  the  in¬ 
strument,  is  not  entitled  to  any  weight  in  determining 
whether  a  valid  contract  was  made.  The  writing  did  not 
give  the  seller  the  option  to  ship  or  to  refrain  from  ship¬ 
ping  as  it  saw  fit,  or  leave  the  quantity  to  be  delivered  to 
its  choice.  There  was  no  want  of  consideration  or  lack  of 
mutuality. 

3.  Appellants  contend  that  the  seller  failed  to  make 
shipments  in  as  nearly  as  possible  equal  weekly  quanti¬ 
ties,  as  provided  in  the  contract,  and  that  the  buyers 
thereby  were  released  from  performance. 

The  contract  was  signed  September  29,  1914,  but  the 
first  shipment  was  not  until  November  28.  Between  the 
last  mentioned  date  and  March  11,  the  seller  made  28 
shipments,  which  were  accepted  and  paid  for.  There  was 
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considerable  inequality  in  the  weekly  shipments.  It  is 
apparent  from  the  language  of  the  contract  that  varia¬ 
tions  weije  expected.  It  was  contemplated  that  produc¬ 
tion  would  be  increased  substantially  by  the  use  of  the 
picking  plant.  From  the  time  of  the  execution  of  the 
contract  to  about  the  time  of  the  first  shipment,  the 
market  price  of  spelter  did  not  exceed  $5  per  cwt.  and 
consequently  the  contract  price  of  ore  was  not  more  than 
$19  per  ton.  When  the  first  shipments  were  made,  spelter 
prices  were  $5.10  per  cwt.  By  March  1,  they  advanced 
to  $9.40,  making  the  contract  price  of  ore  $41  per  ton. 
By  March  ,17,  they  receded  to  $7.80,  making  the  contract 
price  of  ore  $33  per  ton.  January  20,  when  spelter  was 
at  $6  per  cwt.  and  the  contract  price  of  ore  was  $24  a  ton, 
the  agent  of  the  buyers  wrote  a  letter  to  the  manager  of 
the  seller  in  which  he  called  attention  to  the  high  price 
and,  in  effect,  suggested  that  the  seller  ship  as  much  as 
possible. 

Later,  the  prices  of  spelter  rose  enormously,  but  the 
market  prices  of  ore  declined  until  buyers  could  obtain  it 
on  their  own  terms:  The  war  had  created  a  great  demand 
for  zinc.  The  ores  produced  in  Japan,  Spain,  Mexico,  and 
Australia  were  cut  off  from  their  former  markets  in 
Germany  and  were  shipped  into  this  country  in  quantities 
far  in  excess  of  the  capacity  of  the  smelters.  February  23, 
when  the  spelter  prices  were  over  $8.00  per  cwt.,  making 
the  price  of  ore  more  than  $34  per  ton,  the  buyers  tried 
to  get  the  seller  to  consent  to  reduction  of.  the  contract 
prices.  But  no  change  was  made.  Increased  tonnages 
were  shipped  after  completion  of  the  picking  plant,  March 
5.  March  17,  the  buyers  sent  a  telegram  to  the  seller, 
calling  attention  to  the  shipment  of  50  tons  daily  from 
March  6  to  March  9,  and  stating  that  the  monthly  average 
from  the  beginning  had  been  about  200  tons,  and  added, 
“  In  view  of  abnormal  conditions  we  will  only  accept  ton¬ 
nages  reasonably  equal  to  the  average  monthly  amount 
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shipped  heretofore.  We  are  unable  to  receive  and  smelt 
any  further  tonnage  in  accordance  with  page  five  [mean¬ 
ing  the  vis  major  clause]  of  our  contract  with  you.  We 
have  advised  all  other  shippers  accordingly/’  They  did 
not  object  to  inequality  of  weekly  shipments,  but  at¬ 
tempted  to  invoke  the  vis  major  clause  to  justify  or 
excuse  their  refusal  to  take  and  pay  for  the  ore  at  the 
contract  price  applicable  at  that  time. 

The  District  Court  found  that  the  seller  attempted  in 
good  faith  to  carry  out  its  part  of  the  contract  until  it 
was  stopped;  that  the  claim  that  the  seller  broke  the 
contract  was  without  merit;  that  no  objection  to  the 
deliveries  was  made  on  the  ground  of  inequality,  and  that 
the  breach  was  waived  as  to  all  ore  accepted;  that  the 
buyers’  refusal  to  accept  the  ore  tendered  in  March  was 
based  solely  on  the  vis  major  clause;  and  that  there  was 
no  evidence  that  the  seller  did  not  ship  in  as  nearly  equal 
weekly  quantities  as  possible.  And  the  Circuit  Court  of 
Appeals  found  that  the  Mammoth  Company  carried  out 
its  promises  under  the  terms  of  the  contract.  No  reason 
has  been  shown  why  the  findings  of  the  lower  courts 
should  be  disturbed.  Washington  Securities  Co.  v. 
United  States,  234  U.  S.  76,  78.  Our  own  examination 
of  the  evidence  satisfies  us  that  there  is  no  merit  in  appel¬ 
lants’  contention  that  there  was  a  breach  of  the  contract 
by  the  seller. 

4.  Appellants  contend  that  the  contract  sued  on  was 
not  enforceable  because  made  in  violation  of  an  earlier 
agreement,  dated  June  10,  1914,  selling  the  same  ore. 

The  Mammoth  Mining  Company,  operating  in  Ken- 
nett,  California,  and  the  United  States  Smelting  Com¬ 
pany,  operating  in  Salt  Lake  City,  Utah,  were  subsidiaries 
of  the  United  States  Smelting,  Refining  &  Mining  Com¬ 
pany.  The  executive  officers  and  boards  of  directors  of 
the  subsidiary  companies  and  of  the  parent  company 
whre  substantially  identical,  but  ach  subsidiary  had  a 
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separate  general  manager  and  operating  staff.  On  June 
10,  1914,  the  Smelting  Company  made  a  contract  cover¬ 
ing  the  sale  of  certain  ores  to  the  American  Metal  Com¬ 
pany,  and  appellants  assert  that  it  .covered  the  same  ore 
which  was  subsequently  sold  by  the  contract  in  suit.  The 
product  described  in  the  earlier  contract  is  “  all  the  zinc 
sulphide  crude  ore,  zinc  sulphide  concentrates  and  zinc 
sulphide  middlings,  shipped  from  Midvale,  Utah,  Ken- 
nett,  California,  or  any  other  point  by  or  under  the 
control  of  the  seller  during  the  period  of  this  agreement.” 
Through  some  misapprehension,  the  lower  courts  con¬ 
sidered  the  case  as  if  the  Mammoth  Company  were  a 
subsidiary  of  the  Smelting  Company.  This  was  more 
favorable  to  appellants  than  was  warranted  by  the  facts. 
Nevertheless,  they  declined  to  sustain  appellants’  con¬ 
tention.  Both  held  that  the  Mammoth  Company  and 
the  Smelting  Company  were  separate  and  independent 
corporations,  and  the  Circuit  Court  of  Appeals  held  that 
the  Smelting  Company  did  not  make  the  contract  for  the 
Mammoth  Company.  286  Fed.  503,  509.  The  zinc  prod¬ 
uct  of  the  Mammoth  Mine  is  not  specifically  mentioned. 
The  language  is  not  definite,  and,  as  that  mine  is  at 
Kennett,  one  of  the  shipping  points  mentioned,  the  prod¬ 
uct  might  be  deemed  to  be  included,  if  under  the  control 
of  the  Smelting  Company.  Neither  of  the  parties  to  this 
suit  was  a  party  to  that  contract,  and  parol  evidence  was 
given  to  show  what  ore  was  covered.  Barreda  v.  Silsbee, 
21  How.  146,  169;  Central  Coal  &  Coke  Co.  v.  Good 
&  Co.,  120  Fed.  793,  798.  It  was  shown  that  the  Mam¬ 
moth  Company  and  the  Smelting  Company,  while  both 
subsidiary  to  the  Mining  Company,  were  wholly  inde¬ 
pendent;  that  neither  had  control  over  the  other  and  that 
the  Smelting  Company  did  not  control  and  had  no  author¬ 
ity  to  sell  the  product  of  the  Mammoth  Mine.  Appel¬ 
lants’  contention  is  not  supported  by  the  facts. 
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5.  Appellants  insist  that  no  more  than  nominal  damages 
should  have  been  awarded  because,  as  they  say,  the  evi¬ 
dence  showed  no  actual  loss  on  resale.  After  Beer,  Sond- 
heimer  &  Company  rejected  the  ore,  the  Mammoth  Com¬ 
pany  resold  it  to  the  United  States  Smelting  Company. 
The  amount  of  the  judgment  is  based  on  the  difference 
between  resale  prices  and  those  fixed  by  the  contract  in 
suit.  The  purchaser  smelted  the  ore  and  made  a  profit. 
The  master  found  that  the  price  obtained  on  resale  repre¬ 
sented  the  best  price  that  the  Mammoth  Company  could 
obtain  after  energetic  efforts  in  good  faith  to  sell  the  ore 
on  more  favorable  terms.  Appellants  make  no  claim  of 
bad  faith.  There  was  no  dispute  as  to  the  evidentiary 
facts.  The  report  of  the  master  was  confirmed  by  the  trial 
court,  and  its  ruling  was  sustained  on  appeal.  It  must  be 
taken  as  established  that  the  resale  was  made  in  good  faith 
for  the  best  obtainable  price.  Crawford  v.  Neal,  144  U.  S. 
585,  596.  The  Mammoth  Company  and  the  Smelting 
Company  were  separate  entities.  The  intercorporate  re¬ 
lations  above  referred  to  furnish  no  ground  for  charging 
against  the  Mammoth  Company  the  profits  made  by  the 
Smelting  Company.  It  is  obvious  from  the  facts  found 
that  the  latter  could  have  obtained  zinc  ore  in  the  market 
on  as  favorable  terms.  The  Mammoth  Company  did  not 
operate  a  smelter  or  use  the  ore  in  its  own  business.  The 
smelting  of  the  ore  was  separate  and  apart  from  the  con¬ 
tract  in  suit,  and  the  seller  was  not  bound  to  smelt  the  ore 
or  have  it  smelted  and  account  for  the  profits,  if  any,  to 
the  buyers.  The  amount  of  profits  realized  by  the  Smelt¬ 
ing  Company  was  immaterial,  and  the  buyers  had  no  right' 
to  have  it  set  off  against  the  damages  resulting  from  their 
breach  of  the  contract.  • . 

6.  The  District  Court  allowed  interest  from  July  3, 
1919;  the  Circuit  Court  of  Appeals  from  June  29,  1916. 
Appellants  object  on  the  ground  that  this  is  a  suit  against 
the  United  States,  and  interest  is  not  allowable  against  it; 
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that  at  common  law  interest  was  not  recoverable,  and  the 
case  was  not  a  proper  one  for  the  exercise  of  chancery  dis¬ 
cretion;  and  that,  if  it  was  not  an  abuse  of  discretion  to 
allow  interest  from  the  date  when  the  war  was  practically 
ended,  its  allowance  from  June  29,  1916,  was  erroneous. 
In  an  attempt  to  commence  an  action  in  Utah  against  the 
buyers  to  recover  damages  resulting  from  their  breach, 
the  seller,  on  June  29,  1916,  served  a  summons  and  com¬ 
plaint  on  the  representatives  of  the  buyers.  On  the  facts 
found,  which  need  not  be  repeated  here,  the  Circuit  Court 
of  Appeals  (286  Fed.  511)  rightly  held  the  attempted 
service  to  amount  to  a  demand,  and  that  interest  might 
be  allowed  from  that  date.  See  Goddard  v.  Foster,  17 
Wall.  123,  143;  Kaufman  v.  Tredway,  195  U.  S.  271,  273; 
United  States  v.  Poulson,  30  Fed.  231 ;  Dwyer  v.  United 
States ,  93  Fed.  616;  Mather  v.  Stokely,  218  Fed.  764,  767. 

While  the  suit,  as  held  in  Banco  Mexicano  v.  Deutsche 
Bank,  263  U.  S.  591,  603  (affirming  289  Fed.  924),  is  one 
against  the  United  States,  the  claim  was  not  against  it. 
No  debt  was  alleged  to  be  owing  from  it  to  the  plaintiff. 
The  rule  of  sovereign  immunity  from  liability  for  in¬ 
terest  (Judicial  Code,  §  177;  National  Volunteer  Home  v. 
Parrish,  229  U.  S.  494;  United  States  v.  North  American 
Co.,  253  U.  S.  330,  336;  Seaboard  Air  Line  Ry.  Co.  v. 
United  States ,  261  U.  S.  299,  304)  does  not  apply. 

Compensation  is  a  fundamental  principle  of  damages, 
whether  the  action  is  in  contract  or  in  tort.  Wicker  v. 
Hoppock,  6  Wall  94,  99.  One  who  fails  to  perform  his 
contract  is  justly  bound  to  make  good  all  damages  that 
accrue  naturally  from  the  breach ;  and  the  other  party  is 
entitled  to  be  put  in  as  good  a  position  pecuniarily  as  he 
would  have  been  by  performance  of  the  contract.  Curtis 
v.  Innerarity,  6  How.  146,  154.  One  who  has  had  the  use 
of  money  owing  to  another  justly  may  be  required  to  pay 
interest  from  the  time  the  payment  should  have  been 


258 


OCTOBER  TERM,  1924. 

Opinion  of  the  Court. 


266  U.  S. 


made.  Both  in  law  and  in  equity,  interest  is  allowed  on 
money  due.  Spalding  v.  Mason,  161  U.  S.  375,  396. 
Generally,  interest  is  not  allowed  upon  unliquidated  dam¬ 
ages.  Mowry  v.  Whitney,  14  Wall.  620,  653.  But  when 
necessary  in  order  to  arrive  at  fair  compensation,  the  court 
in  the  exercise  of  a  sound  discretion  may  include  interest 
or  its  equivalent  as  an  element  of  damages.  See  Bernhard 
v.  Rochester  German  Insurance  Co.,  79  Conn.  388,  397 ; 
Frazer  v.  Bigelow  Carpet  Co.,  141  Mass.  126;  Faber  v. 
City  of  New  York,  222  N.  Y.  255,  262;  De  La  Rama  v. 
De  La  Rama,  241  U.  S.  154,  159,  160;  The  Paquete 
Habana,  189  U.  S.  453,  467;  Eddy  v.  Lafayette,  163  U.  S. 
456,  467;  Demotte  v.  Whybrow,  263  Fed.  366,  368. 

In  this  case,  at  least  as  early  as  June  29,  1916,  the  date 
of  demand,  the  seller  was  entitled  to  have  from  the  buyers 
the  difference  between  the  sum  which  it  would  have  re¬ 
ceived  prior  to  that  date,  if  the  buyers  had  kept  their  con¬ 
tract,  and  the  amount  it  received  on  resale.  Payment  in 
1924  or  later  of  that  sum  is  not  full  compensation.  Cf. 
Seaboard  Air  Line  Ry.  Co.  v.  United  States,  supra,  306. 
All  damages  had  accrued  prior  to  the  demand.  There  was 
nothing  dependent  on  any  future  event.  The  elements 
necessary  to  a  calculation  of  the  amount  the  seller  was 
then  entitled  to  have  to  make  it  whole, — namely,  the 
quantities  of  ore  produced,  its  metallic  content,  the  prices 
to  be  paid  by  the  buyers  under  the  contract,  and  the 
amount  realized  on  resale, — were  known  or  ascertainable. 
Our  entrance  into  the  war  was  long  subsequent  to  June 
29,  1916,  the  date  of  the  demand.  General  representa¬ 
tives,  who  had  long  been  in  charge  of  the  business  in  this 
country  of  Beer,  Sondheimer  &  Company,  remained  here 
until  after  that  event.  At  all  times  until  it  was  taken  over 
under  the  act,  they  had  money  and  property  of  that  firm 
more  than  sufficient  to  make  good  the  seller’s  damages. 
It  would  be  unjust  and  inconsistent  with  the  remedial  pur¬ 
poses  of  §  9  to  hold  that  the  seized  enemy  property  cannot 
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be  held  for  the  full  amount  of  the  seller’s  loss,  and  that, 
to  the  extent  of  interest  during  the  period  of  the  war,2 
compensation  must  be  denied.  The  proposition  that  the 
enemy  defendants,  as  a  matter  of  law,  are  entitled  to  be 
relieved  from  interest  during  the  war  cannot  be  sustained. 
Cf.  Ward  v.  Smith,  7  Wall.  447,  452;  Conn  v.  Penn,  6 
Fed.  Cas.  No.  3104,  pp.  282,  291;  Yeaton  v.  Bemey,  62 
Ill.  61,  63;  Gates  v.  Union  Bank,  12  Heisk.  (Tenn.)  325, 
330.  The  allowance  of  interest  made  by  the  Circuit  Court 
of  Appeals  was  just  and  is  sustained. 

7.  The  seller  agreed  to  deliver  the  ore  free  on  board 
cars  at  the  buyers’  smelting  works  at  Bartlesville,  Okla¬ 
homa,  or  at  such  other  works  as  the  buyers  might  desig¬ 
nate,  and  any  difference  of  freight  charges  between  the 
point  of  shipment  and  other  smelting  works  so  designated 
as  against  those  to  Bartlesville  should  be  for  the  account 
of  the  buyers.  The  ore  which  was  rejected  by  the  buyers 
and  resold  was  shipped  to  Altoona,  Kansas.  The  freight 
rates  were  graduated  on  the  basis  of  “  actual  value  ”  of 
the  ore  shipped  and  were  the  same  from  Kennett,  Cali¬ 
fornia,  to  Altoona  as  to  Bartlesville.  The  rates  on  the 
shipments  to  Bartlesville  were  based  on  the  prices  fixed  by 
the  contract  in  suit;  and  those  on  shipments  made  to 
Altoona  on  the  resale  prices.  The  charges  for  the  trans¬ 
portation  of  ore  resold  were  $42,201.50  less  than  they 
would  have  been  if  based  on  prices  fixed  by  the  original 
contract.  The  master  reported  that  if  the  ore  had  been 
shipped  under  the  contract  the  carrier,  for  the  lack  of  any 
other  available  standard,  would  have  based  its  rates  on 
the  contract  prices.  And  he  excluded  from  the  amount 
fixed  as  damages  the  excess  over  the  charges  actually  paid. 
His  report  was  adopted  by  the  trial  court,  and  its  decision 
was  affirmed  by  the  Circuit  Court  of  Appeals.  The  plain- 

12  Restrictions  on  intercourse  between  citizens  of  this  country  and 

citizens  of  Germany  were  removed  by  War  Trade  Regulation  No.  814, 
July  20,  1919.  See  Ward  v.  Smith,  7  Wall.  447,  452.  , 
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tiff  on  his  appeal  contends  that  under  the  Interstate  Com¬ 
merce  Act  there  cannot  be  two  freight  rates  in  effect  at 
the  same  time  between  the  same  points  on  the  same  com¬ 
modity  dependent  upon  the  invoice  under  which  it  is 
shipped,  and  that  the  courts  below  erred  in  making  the 
deduction.  But  we  think  that  the  question  whether  rates 
that  might  be  so  produced  would  be  unlawful  was  not 
involved  in  the  case.  The*  ore  covered  by  the  original 
contract  was  not  shipped  from  Kennett  to  Bartlesville 
and  Altoona  at  the  same  time,  nor  would  it  have  been  if 
there  had  been  no  breach ;  and  it  was  not  shown  that  any 
other  zinc  ore  was  so  moved.  If  different  rates  had  been 
exacted  for  contemporaneous  transportation  of  ore  to  the 
same  destination,  or  its  equivalent,  a  question  between 
the  carrier  and  shipper  might  have  arisen.  But  on  the 
facts  of  this  case  no  such  question  was  involved.  The 
cost  of  transportation  on  the  resale  was  less  than  it  would 
have  been  if  the  buyers  had  accepted  all  the  ore.  Both 
courts  so  found.  The  seller  was  not  entitled  to  charge 
against  the  buyer  anything  on  account  of  the  expense  of 
resale  in  excess  of  the  amount  it  paid.  It  was  not  entitled 
to  be  put  in  a  better  position  by  the  recovery  than  if  the 
buyers  had  fully  performed  the  contract.  Plaintiff’s  ap¬ 
peal  is  without  merit. 

Decree  affirmed. 


THE  FERRIES  COMPANY  v.  UNITED  STATES. 

APPEAL  PROM  THE  COURT  OP  CLAIMS. 

No.  46.  Argued  October  8,  1924. — Decided  November  17,  1924. 

A  ten  year  lease  of  ferry  property  provided  that,  at  its  termination, 
the  property  leased,  including  any  additions  and  betterments  that 
might  be  made  by  the  lessee,  should  be  valued  by  appraisers,  and 
that  if  such  valuation  were  less  than  the  value  of  the  property  as 
similarly  appraised  when  the  lease  was  made,  the  lessee  should 
pay  the  difference,  but,  if  more,  the  lessors  should  pay  it.  During 
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the  war,  when  the  term  had  nearly  run,  the  United  States,  by 
agreement  with  the  parties,  took  over  the  operation  of  the  ferries, 
under  stipulations  that  the  lease  should  then  terminate,  that  ap¬ 
praisal  should  be  made  as  of  that  time,  as  if  the  lease  had  then 
regularly  terminated,  and  that  any  money  thus  found  due  the 
lessee  or  lessors,  as  the  case  might  be,  should  be  paid  to  the  one 
so  entitled,  and  charged  against  the  other,  by  the  United  States. 
Held ,  that  an  award  for  the  lessee,  based  largely  on  conditions 
and  values  existing  before  the  advent  of  war  prices,  correctly 
interpreted  the  lease  and  agreement,  and  that  the  lessee  was  not 
entitled  to  set  the  award  aside,  or  to  any  relief  in  a  court  of  equity. 
P.  263. 

57  Ct.  Clms.  616,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Claims  dis¬ 
missing  the  petition. 

Mr.  W.  R.  L.  Taylor ,  with  whom  Mr.  Hugh  C.  Davis 
and  Mr.  Hugh  W.  Davis  were  on  the  briefs,  for  appellant. 

Mr.  Alfred  A.  Wheat,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  and  Mr. 
George  Ross  Hull ,  Special  Assistant  to  the  Attorney  Gen¬ 
eral,  were  on  the  brief,  for  the  United  States. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

The  city  of  Portsmouth  and  the  county  of  Norfolk, 
Virginia,  made  a  lease  of  the  Norfolk  Ferries  operating 
between  Portsmouth,  Norfolk  and  Berkeley  for  a  term  of 
ten  years,  beginning  April  1,  1909,  to  plaintiff’s  assignor. 
The  properties  consisted  of  boats,  their  equipment, 
wharves  and  other  property  used  for  the  operation  of  the 
ferries.  All  the  property  turned  over  to  the  lessee,  except 
land,  was  taken  by  the  lessee  upon  the  inventory  and 
valuation  thereof  made  by  a  board  of  appraisers  selected 
under  a  prior  lease  then  about  to  expire.  It  was  agreed 
that  at  the  termination  of  the  lease  the  property  so  ac¬ 
cepted,  including  any  boats  which  might  be  purchased 
or  built  by  the  lessee  for  the  operation  of  the  ferries,  and 
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any  improvements  made  by  the  lessee  should  be  inven¬ 
toried  and  valued  by  a  board  of  five  disinterested  persons. 
And  it  was  provided  that  if  such  valuation  should  be  less 
than  the  value  of  the  property  turned  over  to  the  lessee 
by  the  lessors,  the  lessee  should  pay  the  difference,  but 
if  more,  the  lessors  should  pay  the  difference. 

Under  date  of  October  8,  1918,  the  lessors,  the  plaintiff 
and  the  United  States  (acting  by  the  Bureau  of  Industrial 
Housing  and  Transportation  of  the  Department  of  Labor) 
made  an  agreement,  by  which  the  United  States  took  over 
the  operation  of  the  ferries.  It  was  provided  that  the 
lease  should 'terminate  at  the  time  of  the  turning  over  of 
the  properties  to  the  Bureau  and  that  “  the  appraisal 
.  .  .  provided  for  in  said  lease  shall  take  place  as  of 
the  time  that  the  ferries  shall  be  taken  over  by  the  Bureau 
instead  of  at  the  regular  termination  of  the  said  lease,  as 
therein  provided,  and  said  appraisal  shall  be  made  in  the 
same  manner  as  if  the  said  lease  had  regularly  terminated 
at  the  date  that  the  said  ferries  are  taken  over  by  the 
Bureau  .  .  .”  It  was  'agreed  that  if,  as  a  result  of  the 
appraisal,  plaintiff  was  found  to  be  entitled  to  any  money 
from  the  lessors,  it  should  be  paid  by  the  Bureau  and 
charged  to  lessors,  and  that  if  the  lessors  were  found  to  be 
entitled  to  any  money  from  the  plaintiff  it  should  be  paid 
to  the  Bureau  and  credited  to  lessors.  The  ferries  were 
taken  over  and  their  operation  was  commenced  by  the 
Bureau,  November  1,  1918. 

The  appraised  value  of  the  properties  as  of  March  31, 
1909,  was  $152,274.40.  The  appraised  value  as  of  October 
31,  1918,  determined  under  the  agreement,  was  $164,- 
928.68.  This  valuation,  except  as  to  certain  items 
amounting  to  $33,688.65,  was  based  on  prewar  conditions 
and  values.  The  Court  of  Claims  found  that  the  value 
of  the  properties  as  of  the  last  mentioned  date,  based  on 
war  prices  and  values  then  prevailing,  was  $289,575.80. 
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It  is  clear  that,  under  the  agreement  of  October  8, 1918, 
the  United  States  was  bound, — and  it  was  stated  by  its 
counsel  that  it  has  been  willing, — to  pay  plaintiff  the 
difference  between  the  appraised  value  of  the  properties 
turned  over  to  lessee,  March  31,  1909,  and  the  appraised 
value  of  those  turned  over  by  plaintiff,  October  31,  1918. 
But,  by  its  petition  in  this  action,  plaintiff  asserted  that  it 
was  entitled  to  have  that  value  determined  on  the  basis  of 
prices  prevailing  October  31,  1918,  alleged  that  this  was 
$343,702.16,  and  prayed  that  the  appraisers’  valuation  be 
set  aside,  and  that  the  court  determine  the  value  and  give 
plaintiff  judgment  against  the  United  States  for  the 
amount  thereof. 

The  Court  of  Claims  found  the  facts  as  indicated  above. 
As  a  conclusion  of  law,  it  decided  that  the  petition  should 
be  dismissed  for  want  of  jurisdiction.  It  entered  judg¬ 
ment  that  the  plaintiff  was  not  entitled  to  recover,  and 
that  the  petition  be  dismissed. 

Plaintiff  was  not  entitled  to  recover  the  value  of  the 
properties  it  turned  over  to  the  United  States,  There 
was  no  expropriation.  The  transfer  was  made  under  the 
agreement. 

The  valuation  under  the  agreement  was  not  required 
to  be  made  on  the  basis  of  war  conditions  and  prices  then 
prevailing.  The  appraisal  was  to  take  place  as  of  the 
time,  and  it  was  to  be  made  as  if,  the  lease  had  terminated. 
The  purpose  of  the  two  appraisals  provided  for  in  the 
lease, — one  at  the  beginning  and  the  other  at  the  end  of 
the  term — was  to  find  the  changes  which  had  occurred  in 
the  value  of  the  properties  due  to  changes  in  condition  of 
the  things  received  by  the  lessee  at  the  beginning  and 
returned  to  lessors  at  the  end  of  the  term,  and  also  the 
changes  due  to  retirements,  additions  and  betterments 
during  the  term.  It  is  apparent  from  the  provisions  of 
the  lease, — and  in  his  argument  before  the  court  plaintiff’s 
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counsel  conceded, — that  it  was  not  intended  that  any  gain 
or  loss  to  lessors  or  lessee  should  result  from  differences 
between  unit  prices  existing  at  the  beginning  of  the  term 
and  those  prevailing  at  its  expiration.  Plainly,  it  was  not 
the  intention  of  the  agreement  to  give  plaintiff  the  benefit 
of  high  prices  then  prevailing.  It  was  not  the  owner,  and 
its  lease  was  about  to  expire.  On  the  basis  of  the  ap¬ 
praisals  provided  for  in  the  lease,  it  would  have  been 
entitled  to  receive  no  more  than  $12,654.28.  The  parties 
knew  that  prices  in  October,  1918,  were  much  higher  tha,n 
those  on  which  the  appraisal  of  March  31,  1909,  was  made, 
and  that,  if  they  were  to  be  taken  as  the  basis  of  appraisal 
under  the  agreement,  plaintiff,  by  mere  rise  of  prices 
applicable  to  property  it  did  not  own,  would  profit  enor¬ 
mously.  It  was  not  in  position  to  exact  any  such  amount. 
The  provisions  of  the  agreement  show  that  the  parties 
intended  to  make  no  change  in  the  basis  of  valuation. 
The  appraisal  was  to  be  made  as  if  the  lease  had  ter¬ 
minated  and  on  the  same  basis  of  prices  and  conditions. 
This  so  plainly  appears  from  the  language  of  the  agree¬ 
ment  that  elucidation  is  not  necessary. 

Plaintiff  did  not  seek  to  recover  on  the  basis  of  the 
appraisal  made  under  the  agreement  with  the  United 
States,  but  on  the  contrary,  it  assailed  that  valuation  as 
null  and  void.  The  only  ground  of  attack  relied  on  in  this 
Court  was  that  the  appraisers  misconstrued  and  misap¬ 
plied  the  agreement.  But,  as  above  indicated,  we  hold 
there  was  no  misinterpretation.  The  facts  found  are  not 
sufficient  to  entitle  the  plaintiff  to  have  the  award  set 
aside,  or  to  any  relief  in  a  court  of  equity.  Therefore,  the 
jurisdiction  of  the  Court  of  Claims  to  grant  equitable 
relief  need  not  be  considered. 


J udgment  affirmed. 


GORHAM  MFG.  CO  v.  TAX  COMM. 

Counsel  for  Parties. 
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GORHAM  MANUFACTURING  COMPANY  v.  STATE 
TAX  COMMISSION  OF  THE  STATE  OF  NEW 
YORK,  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  5.  Argued  April  21,  1924. — Decided  November  17,  1924. 

1.  A  taxpayer  who  has  not  exhausted  the  remedy  provided  before 
an  administrative  board  to  secure  the  correct  assessment  of  a  tax, 
will  not  be  heard  to  assert  its  invalidity  in  a  suit  to  enjoin  its 
collection.  P.  270. 

2.  So  held,  where  a  foreign  corporation  attacked  on  constitutional 
grounds  a  tax  for  the  privilege  of  doing  business  in  New  York, 
assessed,  on  the  basis  of  allocated  income,  under  Art.  9-A  of  the 
New  York  Tax  Law,  as  amended  in  1918,  but  had  failed  to  exercise 
its  right  under  §  218  of  that  Article  to  apply  for  a  revision  and 
obtain  a  hearing  before  the  State  Tax  Commission,  at  which  it 
might  have  submitted  evidence,  and  upon  which,  if  it  appeared 
that  the  account  included  taxes  which  could  not  have  been  law¬ 
fully  demanded,  the  Commission  would  have  been  required  to 
resettle  the  same  “  according  to  law  and  the  facts,”  and  adjust 
the  tax  accordingly. 

274  Fed.  975,  affirmed. 

Appeal  from  a  decree  of  the  District  Court  which  dis¬ 
missed,  upon  final  hearing,  a  bill  to  enjoin  collection  of 
a  tax.  See  the  next  case,  post,  p.  271. 

Mr.  James  M.  Beck,  with  whom  Mr.  George  Carlton 
Comstock,  Mr.  Robert  C.  Beatty  and  Mr.  Harold  T. 
Edwards  were  on  the  briefs,  for  appellant. 

Mr.  Carl  Sherman,  Attorney  General  of  the  State  of 
New  York,  and  Mr.  C.  T.  Dawes,  for  appellees,  submitted. 

Mr.  Ernest  G.  Metcalfe  and  Mr.  Randolph  W.  Branch, 
by  leave  of  Court,  filed  a  brief  as  amid  curiae. 

19458° — 25 - 21 
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Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

The  Gorham  Manufacturing  Company  brought  this 
suit  in  equity  in  the  District  Court  to  enjoin  the  collection 
of  a  tax  assessed  against  it  under  Article  9- A  of  the  Tax 
Law  of  New  York,  alleging  that  the  provisions  of  this 
Article  were  in  conflict  with  the  due  process  clause  of  the 
Fourteenth  Amendment  and  the  commerce  clause  of  the 
Constitution.  The  District  Court,  upon  final  hearing, 
dismissed  the  bill.  274  Fed.  975.  And  this  direct  appeal 
was  prosecuted.  Jud.  Code,  §  238.1 

This  Article 2 * * * * *  provides  that  for  the  privilege  of  doing 
business  in  the  State  every  foreign  manufacturing  and 
mercantile  corporation 8  shall  pay  in  advance  an  annual 
franchise  tax,  to  be  computed  by  the  State  Tax  Commis¬ 
sion,  at  the  rate  of  three  per  centum,  upon  the  net  income 
of  the  corporation  for  the  preceding  year.  §§  209,  215, 
This  net  income  is  “  presumably  the  same  ”  as  that  upon 
which  the  corporation  is  required  to  pay  a  tax  to  the 
United  States,  §  209;  but  the  amount  thereof  as  returned 
to  the  United  States  is  subject  to  any  correction  for  fraud, 
evasion  or  errors,  ascertained  by  the  Commission.  §  214. 
If  the  entire  business  of  the  corporation  is  not  transacted 
within  the  State,  the  tax  is  to  be  based  upon  the  portion 
of  such  ascertained  net  income  determined  by  the  propor¬ 
tion  which  the  aggregate  value  of  specified  classes  of  the 

1  This  case  was  formerly  before  this  Court  in  Gorham  Manufactur¬ 
ing  Co.  v.  Wendell,  261  U.  S.  1,  in  which  a  substitution  of  parties  was 
allowed. 

2  This  Article  was  inserted  in  the  Tax  Law  (Consol.  Laws  of  1909, 

c.  60,  p.  4021),  by  the  Laws  of  1917,  c.  726,  p.  2400,  and  thereafter 

amended  by  the  Laws  of  1918,  c.  271,  p.  927,  c.  276,  p.  938,  and  c. 

417,  p.  1259,  all  of  which  were  in  effect  when  the  tax  in  question  was 

assessed.  The  references  in  the  opinion  are  to  the  provisions  as  they 

stood  after  these  amendments. 

8  With  certain  exceptions  not  here  material. 
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assets  of  the  corporation  within  the  State  bears  to  the 
aggregate  value  ,  of  all  of  such  classes  of  assets  wherever 
located.  §  214.  The  corporation  shall  make  the  Com¬ 
mission  a  report  showing  the  State  of  its  organization 
“  and  the  kind  of  business  transacted  ” ;  the  amount  of 
its  net  income  for  the  preceding  year  as  returned  to  the 
United  States,  and,  if  inaccurate,-  the  amount  claimed  to 
be  its  net  income;  the  value  of  the  specified  classes  of  its 
assets,  within  the  State  and  wherever  located;  and  such 
other  facts  as  the  Commission  may  require  for  the  purpose 
of  making  the  computation  required.  §  211.  The  Com¬ 
mission  shall  audit  and  state  the  account  and  compute 
the  tax  thereon.  §  219a. 

If  within  one  year  after  the  account  is  audited  and 
stated  the  corporation  files  an  application  for  revision, 
“  the  commission  shall  grant  a  hearing  thereon  and  if  it 
shall  be  made  to  appear  upon  any  such  hearing  by  evi¬ 
dence  submitted  to  it  or  otherwise,  that  any  such  account 
included  taxes  or  other  charges  which  could  not  have  been 
lawfully  demanded,  or  that  payment  has  been  illegally 
.  .  .  exacted  of  any  such  account,  the  commission 

shall  resettle  the  same  according  to  law  and  the  facts, 
and  adjust  the  account  for  taxes  accordingly.”  §  218. 
The  determination  of  the  Commission  upon  any  applica¬ 
tion  for  revision  may  be  reviewed,  both  upon  the  law  and 
the  facts,  upon  certiorari  by  the  Supreme  Court,  on  all 
the  evidence,  papers  and  proceedings  before  the  Commis¬ 
sion,  and,  if  found  erroneous  or  illegal,  the  account  shall  be 
corrected  and  restated;  and  from  any  determination  by 
the  Supreme  Court  an  appeal  may  be  taken  to  the  Court 
of  Appeals.4  ,§§  199,  219. 

*  But  no  certiorari  shall  be  granted  unless  the  full  amount  of  the 
tax,  interest  and  other  charges  audited  and  stated  in  the  account,  has 
been  “  deposited  ”  with  the  State  Comptroller.  §  219. 
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Thq  Gorham  Company  is  a  Rhode  Island  corporation, 
engaged,  under  its  charter,  in  the  business  of  manufactur¬ 
ing  and  selling  silverware,  bronze  and  metal  ware.  All 
of  its  manufacturing  is  done  in  Rhode  Island.  It  has 
there  its  main  office  and  sells  its  ware  to  customers  in  all 
the  States  of  the  Union  and  some  foreign  countries.  It 
also  has;  a  branch  office  and  showrooms  in  New  York  City, 
where  it  keeps  on  hand  a  stock  of  its  ware,  partly  samples, 
makes  sales  to  customers  from  such  stock  and  takes  orders 
for  ware  to  be  shipped  from  the  Rhode  Island  factory. 
In  1917,  however,  it  also  engaged  extensively  in  the  manu¬ 
facture  and  sale  of  munitions.  No  part  of  this  business 
was  carried  on  in  New  York. 

The  Company,  in  1918,  made  a  report  to  the  Commis¬ 
sion  in  compliance  with  the  Tax  Law.  In  this  report, 
both  as  originally  filed  and  later  amended,  it  stated  that 
the  business  which  it  transacted  was  “  manufacturing  and 
selling  silverware,  bronze  and  metal  ware  ” ;  gave  the 
amount  of  its  Pet  income  for  the  year  1917  as  determined 
by  the  United  States,  clainring  only  one  deduction  there¬ 
from,  namely,  the  amount  paid  for  federal  income  taxes, 
and  stated  the  aggregate  values  of  the  classes  of  its  assets 
specified  in  the  Tatf  Law,  both  in  New  York  and  wherever 
located.  It  did  not,  however,  show  that  it  was  also  en¬ 
gaged  in  manufacturing  and  selling  munitions,  that  its  net 
income  as  reported  was  derived  to  any  extent  from  that 
business,  or  that  it  did  not  manufacture  any  ware  in 
New  York. 

The  Commission  thereupon  audited  and  stated  the 
Company’s  account,  and  computed  the  tax  thereon,  of 
which  it  gave  the- Company  notice.5  The  Company,  how- 

5  The  aniount  of  this  tax  was  somewhat  larger  than  that  which 
would  result,  as  a  matter  of  calculation,  from  the  figures  set  forth  in 
the  Company’s  report.  It  is  stated  in  the  opinion  of  the  District 
Court  that  the  “  tax  as  actually  assessed  contained  a  duplication  of  the 
accounts  receivable.”  And  it  is  conceded  that  the  Commission  did 
not  deduct  the  federal  income  taxes  from  the  net  income. 
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ever,  did  not  apply  to  the  Commission  for  a  revision  of 
the  account  and  resettlement  of  the  tax,  but,  within  less 
than  one  year  after  the  account  had  been  audited  and 
stated,  brought  this  suit  in  the  federal  court  to  enjoin  the 
collection  of  the  tax. 

The  Company  insists  that  the  inclusion  in  the  net  in¬ 
come  upon  which  the  tax  was  based  of  the  income  derived 
from  business  not  carried  on  in  New  York,  in  the  manu¬ 
facture  and  sale  of  munitions  and  the  manufacture  of 
ware,  and  the  allocation  of  that  net  incotoe  to  New  York 
by  the  statutory  ratio  into  which  only  certain  assets 
entered,  has  resulted  in  an  assessment  against  it  of  a  tax 
based  upon  an  allocated  income  greatly  in  excess  of  that 
in  fact  derived  from  the  business  of  selling  ware  which  it 
carried  on  within  the  State.  The  grounds  upon  which  it 
challenges  the  constitutionality  of  the  law  are,  in  sub¬ 
stance,  as  summarized  in  it's  brief:  (1)  That  a  State  can¬ 
not  constitutionally  levy  a  tax  computed  on  an  allocated 
part  of  the  total  net  income  of  a  foreign  corporation, 
where  the  allocation  includes  certain  arbitrarily  selected 
factors,  none  of  which  are  determinative  of  net  income, 
and  omits  other  factors  equally  important,  and  the  result 
is  to  allot  more  income  to  the  State  than  was  earned  there 
and  employ  income  totally  unrelated  thereto  to  enlarge 
the  measure  of  the  tax;  and  (2)  That  such  a  tax  upon  the 
income  earned  without  the  State  by  a  foreign  corporation 
engaged  principally  in  interstate  commerce,  is  a  direct 
burden  upon  such  commerce. 

We  are  of  the  opinion,  however,  that,  without  reference 
to  these  constitutional  questions,  the  bill  was  properly 
dismissed  by  the  District  Court  because  of  the  failure  of 
the  Company  to  avail  itse  of  the  administrative  remedy 
provided  by  the  statute  for  the  revision  and  correction  of 
the  tax. 

A  taxpayer  who  does  not  exhaust  the  remedy  provided 
before  an  administrative  board  to  secure  the  correct  as- 
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sessment  of  a  tax,  cannot  thereafter  be  heard  by  a  judicial 
tribunal  to  assert  its  invalidity.  Famcomb  v.  Denver, 
252  U.  S.  7,  10;  MUheim  v.  Moffat  Tunnel  District,  262 
U.  S.  710,  723;  McGregor  v.  Hogan,  263  U.  S.  234,  238; 
First  National  Bank  v.  Weld  County,  264  U.  S.  450,  455. 

The  Company  did  not  report  to  the  Commission  any  of 
the  facts  upon  which  it  now  challenges  the  validity  of  the 
tax.  Its  report  indicated  that  its  net  income  was  derived 
solely  from  carrying  on  in  New  York  and  elsewhere  the 
unitary  business  of  manufacturing  and  selling  ware. 
After  the  account  had  been  audited  and  the  tax  computed, 
it  was  entitled,  as  a  matter  of  right,  to  make  application 
for  a  revision  of  the  tax  and  to  a  hearing  before  the  Com¬ 
mission,  at  which  it  might  submit  evidence;  and  if  it 
appeared  that  the  account  included  taxes  which  could  not 
have  been  lawfully  demanded,  the  Commission  was  re¬ 
quired  to  resettle  the  same  “  according  to  law  and  the 
facts  ”,  and  adjust  the  tax  accordingly.  The  Company, 
however,  made  no  application  to  the  Commission  for  a 
revision  of  the  tax;  it  submitted  no  evidence  to  the  Com¬ 
mission  as  to  any  of  the  matters  on  which  it  now  relies, 
either  as  to  the  inclusion  of  profits  derived  from  the  muni¬ 
tions  business  or  otherwise;  and  it  did  not  request  the 
Commission  to  resettle  the  tax  on  the  ground  of  any  error 
or  invalidity,  in  matter  either  of  fact  or  law. 

Under  these  circumstances  we  think  that  the  Company, 
having  failed  to  avail  itself  of  the  administrative  remedy 
provided  by  the  statute  for  the  correction  of  the  tax,  was 
not  entitled  to  maintain  a  bill  in  equity  for  the  purpose 
of  enjoining  its  collection. 

The.  decree  of  the  District  Court  is 


Affirmed. 
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ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK. 
No.  10.  Argued  April  21,  1924. — Decided  November  17,  1924. 

1.  The  tax  imposed  on  foreign  corporations  by  Art.  9-A  of  the 
Tax  Law  of  New  York,  as  amended,  is  not  a  direct  tax  on  allo¬ 
cated  income  but  a  tax  for  the  privilege  of  doing  business  in  the 
State  measured  by  allocated  income  of  the  previous  year.  P.  280. 

2.  When  the  business  of  a  foreign  corporation  consists  in  a  series 
of  transactions  beginning  with  the  manufacture  of  goods  in  its 
home  country  and  ending  in  their  sale  there  and  in  other  places — 
the  profits  accruing  only  with  the  sales— a  State  of  this  country 
in  which  part  of  the  business  is  transacted  is  justified  in  attributing 
to  that  part  a  just  proportion  of  the  net 'profits  earned  by  the 
corporation  from  its  business,  as  a  whole  during  the  preceding 
year,  as  a  basis  for  a  tax  upon  its  privilege  of  doing  local  business 
during  the  year  to  follow.  Underwood  Typewriter  Co.  v.  Chamber¬ 
lain,  264  U.  S.  113;  Wallace  v.  Hines,  253  U.  S.  66,  69.  P.  280. 

3.  A  tax  on  a  British  corporation  for  the  privilege  of  doing  business 
in  New  York  during  the  ensuing  year  computed  under  Art.  9-A 
of  the  State  Tax  Law  on  a  portion  of  the  total  net  income  of 
the  year  last  preceding,  the  portion  being  determined  by  the  ratio 
between  the  value  of  such  assets  of  the  corporation  of  certain 
classes — real  and  tangible  personal  property,  bills  and  accounts 
receivable,  and  shares  in  other  corporations — as  were  located  in 
New  York,  and  the  value  of  all  its  assets  of  those  classes,  held  not 
arbitrary  or  unreasonable,  and  not  a  violation  of  due  process  of  law 
or  an  unconstitutional  burden  on  foreign  commerce.  P.  282. 

4.  A  tax  thus  computed  on  allocated  net  income  of  the  past  year 
for  the  privilege  of  continuing  local  business  during  the  year  ensu¬ 
ing,  should  not  be  deemed  invalid  merely  because  the  local  business 
of  the  preceding  year  yielded  no  net  income,  especially  where  the 
state  law  relieves  the  corporation  from  any  personal  property  tax. 
P.  284. 

5.  An  objection  to  a  state  tax  not  raised  before  the  state  taxing 
authorities  or  in  the  state  courts  cannot  be  assigned  for  error  and 
reviewed  in  this  Court.  P.  285. 

198  App.  Div.  963  ;  232  N.  Y.  42,  affirmed. 
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Error  to  a  judgment  of  the  Supreme  Court  of  New 
York,  entered  on  remittitur  from  the  Court  of  Appeals, 
confirming  a  tax  assessment. 

Mr.  James  M.  Beck,  with  whom  Mr.  George  Carlton 
Comstock,  Mr.  Robert  C.  Beatty  and  Mr.  Harold  T.  Ed¬ 
wards  were  on  the  briefs,  for  plaintiff  in  error. 

I.  The  tax  is  unconstitutional  as  in  effect  taxing  in¬ 
come  and  property  without  the  State.  Wallace  v.  Hines, 
253  U.  S.  66;  Union  Tank  Line  Co.  v.  Wright,  249  U.  S. 
275;  Meyer  v.  Wells,  Fargo  &  Co.,  223  U.  S.  298;  Fargo  v. 
Hart,  193  U.  S.  490;  People  v.  Knapp,  230  N.  Y.  48;  231 
N.  Y.  516;  certiorari  denied,  256  U.  S.  702;  International 
Paper  Co.'v.  Massachusetts ,  246  U.  S.  135;  Looney  v. 
Crane  Co.,  245  U.  S.  178;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  1;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Texas,  210  U.  S.  217;  Delaware,  L.  &  W.  R.  R.  Co.  v. 
Pennsylvania,  198  U.  S.  341 ;  Underwood  Typewriter  Co. 
v.  Chdmberlain,  254  U.  S.  113. 

•If  a  taxing  measure  purports  to  value  the  privilege  of 
doing  business  within  the  State,  it  cannot  arbitrarily  in¬ 
flate  that  value  by  operations  which  take  place  beyond 
its  borders;  neither  can  the  taxing  power  increase  the 
value  of  property  which  it  taxes  by  attaching  thereto 
some  unrelated  factor. 

A  State  may  not  tax  the  property  employed  or  the 
business  done  without  the  State.  Neither  may  it  tax  the 
profits  therefrom  as  such  nor  by  taking  them  as  a  meas¬ 
ure  for  the  tax. 

This  statute  is  inherently  arbitrary,  and  therefore  in¬ 
valid,  because  it, wholly,  or  at  least  in  a  substantial 
degree,  disregards  realities  and  is  thus  intrinsically  un¬ 
workable  as  a  formula  for  allocating  income,  as  the  tax 
measure,  witji  a  fair  degree  of  accuracy.  Where  income  is 
the  measure,  the  formula  must  be  tested  on  the  basis  of 
the  substantial  (not  necessarily  mathematical)  correct- 


271 


BASS,  ETC.,  LTD.,  v.  TAX  COMM. 

Argument  for  Plaintiff  in  Error, 


273 


ness  with  which  it  divides  income  into  state  earned  and 
extra-state  earned. 

A  statute  purporting  to  allocate  income  to  the  State 
must  show  a  real  design  to  accomplish  that  result.  If 
it  prescribes  a  rigid  formula,  leaving  no  discretion  in 
the  taxing  authorities  to  correct  inequalities,  its  valid¬ 
ity  depends  upon  the  relation  of  the  factors  pre¬ 
scribed  therein  to  this  essential  .aim.  If  no  such  re¬ 
lation  exists,  the  method  is  arbitrary.  “  Taxes  must  fol¬ 
low  realities,  not  mere  deductions  front  inadequate  or 
irrelevant  data.”  Union  Tank  Line  Co.  v.  Wright, 
supra ,  286. 

'  This  reasoning  is  in  truth  the  fundamental  basis  of 
the  unit  rule  which,  however,  has  been  expressly 
limited  to  common  carriers,  ( Adams  Express  Co.  v. 
Ohio,  165  U.  S.  194;  166  U.  S.  185),  but  even  within 
its  limits  the  unit  rule  has  never  sanctioned  an  arbi¬ 
trary  or  artificial  basis  for  computation.  Fargo  v.  Hart, 
supra;  Meyer  v.  Wells,  Fargo  &  Co.,  supra;  Union 
Tank  Line  Co.  v.  Wright,  supra;  Wallace  v.  Hines, 
supra. 

In  those  cases,  as  here,  the  taxpayer  was  a  foreign  cor¬ 
poration  doing  business  in  and  out  of  the  State,  and  the 
amount  of  property  taxable  was  determined  by  a  propor¬ 
tion  of  the  selected  local  assets  to  their  total  everywhere. 
The  tax  was  held  void  by  this  Court  because  its  basis  or 
measure  included  extra-state  property.  This  fact  ren¬ 
dered  all  other  considerations  immaterial.  The  inquiry 
was  held  objective  and  not  subjective,  and  the  formula, 
means,  or  method  by  which  the  tax  was  arrived  at 
unavailing  to  save  the  statute  and  tax. 

II.  The  method  of  apportionment  prescribed  by  § .214 
of  Art.  9-A  is  inherently  arbitrary.  Union  Tank  Line  Co. 
v.  Wright,  249  U.  S,  283. 

The  real  value  of  income  produced  in  New  York  cannot 
be  ascertained  with  approximate  accuracy  by  the  statute 


274 


OCTOBER  TERM,  1924. 

Argument  for  Plaintiff  in  Error. 


266  U.  S. 


in  question  and  the  statute  is  therefore  inherently  arbi¬ 
trary  for  the  following  reasons: 

1.  It  attempts  an  allocation  of  the  entire  net  income, 
rather  than  that  local  or  partially  within  and  without, 
and  as  such  includes  that  which  is  foreign.  Neither  the 
allocating  assets  nor  the  income  are  part  of  “an  organic 
system  of  wide  extent/’  Wallace  v.  Hines,  supra,  69. 
Being  a  manufacturing  corporation,  the  presence  of  a 
pla<nt  in  one  jurisdiction  and  a  store  in  another  does  not 
make  it  such  a  system.  Adams  Express  Co,  v.  Ohio,  165 
U.  S.  222;  Fargo  v.  Hart,  supra;  Meyer  v.  Wells,  Fargo 
&  Co.,  supra ;  Union  Tank  Line  Co.  v.  Wright,  supra. 
The  so-called  unit  rule  has  never  been  applied  where  no 
part  of  the  basic  measure  was  in  the  State. 

2.  It  allocates  income  from  all  sources,  but  in  propor¬ 
tioning  ratio  assets  .arbitrarily  excludes  many  sources  from 
the  assets  by  which  such  income  is  allocated. 

3.  The  purely  arbitrary  and  unreasonable  formula  is 
based  upon  the  inaccurate  presumption  that  every  dollar 
of  ratio  assets  everywhere  has  the  same  yield  of  net 
income. 

4.  Allocation  is  on  the  basis  of  the  “  average  monthly 
values  ”  of  the  ratio  assets.  These  are  arrived  at  by  ascer¬ 
taining  the  value  in  each  month,  adding  the  twelve  valua¬ 
tions,  and  dividing-  the  result. 

5.  An  indicium  of  arbitrariness  in  the  formula  is  its 
failure  to  recognize  an  unreasonable  result. 

The  conclusion  to  be  drawn  from  a  study  of  the  scheme 
of  allocation  of  this  law  is  that  it  bears  no  relation  to 
the  net  income  received  or  earned  either  within  or  with¬ 
out  the  State,  as  the  factors  chosen  are  not  determinative 
of  the  yield  of  any  net  income,  its  aggregate  amount  or 
the  rate  of  return.  Any  approximation  to  the  actual  is 
accidental.  The  apportionment  resulting  is  not  income 
earned  or  received  in  the  State  of  New  York. 

III.  A  tax  of  a  foreign  corporation,  engaged  principally 
in  interstate  or  foreign  commerce,  on  its  property  with- 
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out  the  State,  is  a  direct  burden  on  such  commerce  and  is 
therefore  unconstitutional.  Meyer  v.  Wells ,  Fargo  &  Co., 
223  U.  S.  298;  Bowman  v.  Continental  OH  Co.,  256  U.  S. 
642;  Dahnke-W alker  Co.  v.  Bondurant,  257  U.  S.  282; 
Eureka  Pipe  Line  Co.  v.  Hallanan,  257  U.  S.  265;  Cham¬ 
plain  Realty  Co.  v,  Brattleboro,  260  U.  S.  366;  Phipps 
v.  Cleveland  Refg.  Co.,  261  U.  S.  449;  Western  Union 
Tel.  Co.  v.  Kansas,  216  U.  S.  1; ,  Looney  v.  Crane  Co., 

245  U.  S.  178;  International  Paper  Co.  v.  Massachusetts, 

246  U.  S.  135. 

IV.  The  tax  is  unconstitutional  as  based  on  an  alloca¬ 
tion  which  includes  the  value  of  Shares-  of  stocks  of  other 
corporations  to  the  extent  of  ten  per  centum  only  of  the 
real  and  tangible  personal  property.  People  v.  Knapp, 
230  N.  Y.  48. 

V.  The  reasons  given  in  the  opinion  of  the  Court  of 
Appeals  do  not  sustain  the  statute  or  the  tax. 

The  brief  for  the  defendant  in  error  deals  with  a  con¬ 
ceded  lack  of  any  net  income  whatever  in  the  State  and 
a  consequent  apportionment  of  net  income  earned  wholly 
in  foreign  countries.  It  seeks  to  escape  the  consequences 
of  such  a  resort  to  a  foreign  measure  for  a  state  tax,  in 
effect  taxing  income  without  the  State,  by  reasoning  that 
there  were  some  taxable  assets  in  the  State  and  a  tax 
could  have  been  imposed  thereon.  Therefore,  in  the 
absence  of  such  a  lawful  tax,  the  tax  imposed  by  the 
statute  may  be  taken  as  a  substitute.  None  of  the  cases 
cited  ( Shaffer  v.  Carter,  252  U.  S.  37;  U.  S.  Glue  Co.  v. 
Oak  Creek,  247  U.  S.,  321 ;  Maxwell  v.  Bugbee,  250  U.  S. 
525)  supports  such  conclusion.  See  International  Paper 
Co.  v.  Massachusetts,  246  TJ.  S.  135. 

Mr.  Carl  Sherman,  Attorney  General  of  the  State  of 
New  York,  and  Mr.  C.  T.  Dawes,  for  defendant  in  error, 
submitted. 

The  State  is  taxing  a  privilege  to  carry  on  a  business 
within  its  borders.  It  is  not  a  tax  on  income,  but  total 
net  income  of  the  corporation  is  apportioned  upon  the 
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basis  of  capital  invested  here  and  business  carried  on 
here,  and  such  apportioned  net  income  is  used  as  a  meas¬ 
ure  of  the  value  of  the  franchise.  People  v.  Knapp, 
187  App.  Div.  89;  227  N.  Y.  64;  Bass,  Ratcliff  &  Gretton, 
Ltd.  v.  State  Tax  Comm.,  232  N.  Y.  42;  New  York  v. 
Jersawit,  263  U.  S.  493. 

Such  a  tax  can  be  measured  in  any  fashion  the  State 
desires  ( Home  Ins.  Co.  v.  New  York,  134  U.  S.  594; 
Kansas  City,  etc.,  Ry.  Co.  v.  Kansas,  240  U.  S.  227 ; 
Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107 ;  Cadwalader  v. 
Lederer,  273  Fed.  879,)  but  the  plan,  of  course,  must 
stand  the  test  of  constitutionality  with  regard  to  the 
result  it  works. 

'  Even  assuming  the  tax  were  an  income  tax  upon  cor¬ 
porations,  if  the  method  of  taking  part  of  entire  net 
income  produces  no  heavier  burden  than  a  tax  upon  the 
conduct  of  the  business  in  New  York  measured  in  an¬ 
other  way,  then  the  statute  is  a  fair  and  equitable  one. 
Shaffer  v.  Carter,  252  U.  S.  37;  Underwood  Typewriter 
Co.  v.  Chcmberlain,  254  U.  S.  113. 

Under  the  New  York  statute  all  of  plaintiff  in  error’s 
real  and  tangible  personal  property  in  foreign  countries, 
its  bills  and  accounts  receivable  and  corporate  stocks 
owned  in  foreign  countries  have  been  assigned  outside  the 
State  and  operate  to  lessen  the  New  York  tax.  Property 
across  the  seas  is  brought  into  consideration  upon  the 
same  principle  as  has  been  propertyTocated  in  this  coun¬ 
try  but  outside  the  taxing  State.  Underwood  Typewriter 
Co.  v.  Chamberlain,  254  U.  S.  113;  U.  S.  Glue  Co.  v.  Oak 
Creek,  247  U.  S.  321 ;  Gorham  Mjg.  Co.  v.  State  Tax  Com¬ 
mission,  274  Fed.  975.  See  Wallace  v.  Hines,  253  U.  S. 
66;  Postal  Telegraph-Cable  Co.  v.  Fremont,  255  U.  S. 
124;  Pullman  Co.  v.  Adams,  189  U.  S.  420;  Williams  v. 
Talladega,  226  U.  S.  404;  Postal  Telegraph-Cable  Co.  v. 
Richmond,  249  U.  S.  252;  Maxwell  v.  Bugbee,  250  U.  S. 
525 ;  Kansas  City,  etc.,  Ry.  Co.  v.  Kansas,  240  U.  S.  227. 
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The  tax  is  a  substitute  for  a  personal  property  tax, 
and  the  burden  is  no  greater  than  such  a  tax  would  pro¬ 
duce. 

The  plaintiff  is  not  in  position  to  claim  unconstitu¬ 
tionality  because  of  the  limitation  of  its  stock-holdings 
in  other  corporations  to  ten  per  centum  of  its  real  and 
tangible  personal  property.  It  made  no  such  claim  be¬ 
fore  the  State  Tax  Commission.  People  v.  Knapp ,  230 
N.  Y.  48. 

Mr.  Ernest  G.  Metcalfe  and  Mr.  Randolph  W.  Branch, 
by  leave  of  Court,  filed  a  brief  as  amici  curiae. 

Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

This  case  involves  the  constitutional  validity  of  Ar¬ 
ticle  9- A  of  the  Tax  Law  of  New  York  under  consideration 
in  Gorham  Manufacturing  Co.  v.  State  Tax  Commission, 
No.  5,  just  decided,  ante,  265. 

This  article 1  provides  that  for  the  privilege  of  doing 
business  in  the  State  a  foreign  manufacturing  and  mer¬ 
cantile  corporation  shall  pay,  in  advance,  an  annual  fran¬ 
chise  tax,  to  be  computed  by  the  State  Tax  Commission, 
at  the  rate  of  three  per  centum,  upon  the  net  income  of 
the  corporation  for  the  preceding  year.  §§  209, 2  215. 
This  net  income  is  “  presumably  the  same  ”  as  that  upon 
which  the  corporation  is  required  to  pay  a  tax  to  the 
United  States,  §  209;  but  the  amount  thereof  as  returned 
to  the  United  States  is  subject  to  any  correction  for  fraud, 
evasion  or  errors,  ascertained  by  the  Commission.  §  214. 
If  the  entire  business  of  the  corporation  is  not  transacted 

1  Consol.  Laws  of  19Q9,  c.  60,  as  amended  by  the  Laws  of  1917,  c. 
726,  and  the  Laws  of  1918,  c.  271,  c.  276,  and  c.  417.  See  the  opinion 
in  the  Gorham  Mjg.  Co.  Case,  note  2,  ante,  266. 

2  This  section  is  entitled:  “Franchise  tax  on  corporations  based 

on  net  income.” 
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within  the  State,  the  tax  is  to  be  based  upon  the  portion 
of  such  ascertained  net  income  determined  by  the  propor¬ 
tion  which  the  aggregate  value  of  specified  classes  of  the 
assets  of  the  corporation  within  the  State  bears  to  the 
aggregate  value  of  all  such  classes  of  assets  wherever 
located.  The  classes  of  assets  which  are  to  enter  into  this 
ratio — hereinafter  termed  the  segregated  assets — are:  real 
property  and  tangible  personal  property;  bills  and  ac¬ 
counts  receivable  resulting  from  the  manufacture  and 
sale  of  merchandise  and  services  performed;  and  shares 
of  stock  owned  in  other  corporations,  not  exceeding  ten 
per  centum  of  the  real  and  tangible  personal  property, 
which  are  to  be  allocated  according  to  the  location  of  the 
physical  property  representing  such  stock.  §  214.3  The 
corporation  is  to  be  exempt  from  any  personal  property 
tax.  §  219-j. 

Bass,  Ratcliff  &  Gretton,  Ltd.,  is  a  British  corporation, 
engaged  in  brewing  and  selling  Bass’s  ale.  All  its  brewing 
is  done  and  a  large  part  of  its  sales  are  made  in  England ; 
but  it  formerly  imported  a  portion  of  its  product  into 
the  United  States  which  it  sold  through  branch  offices 

3  The  average  value  of  the  shares  of  stock  is  taken;  the  average 
monthly  value  of  the  other  assets.  The  entire  provision  as  to  the 
allocation  of  net  income,  which  is  here  broadly  summarized,  is  set 
forth  in  the  margin  of  the  opinion  in  People  v.  Knapp,  230  N.  Y. 
48,  53. 

This  Article  also  provides  that  the  corporation  shall  make  a  report 
to  the  Commission  showing  its  net  income  as  returned  to  the  United 
States  and  the  matters  which  are  to  enter  into  the  allocation  of 
the  net  income;  that  the  Commission  shall  state  the  account  and 
compute  the  tax;  and  that,  if  an  application  for  revision  is  made, 
the  Commission  shall  grant  a  hearing,-  upon  evidence,  and  adjust 
the  tax,  “  according  to  law  and  the  facts.”  And  it  further  provides 
for  a  review  of  the  determination  of  the  Commission,  upon  certiorari 
by  the  Supreme  Court,  both  upon  the  law  and  the  facts;  and  for 
an  appeal  from  the  Supreme  Court  to  the  Court  of  Appeals.  These 
various  provisions  are  set  forth  in  the  opinion  in  the  Gorham  Mfg. 
Co.  Case. 
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located  in  New-  York  City  and  in  Chicago.  On  its  report 
to  the  New  York  Tax  Commission — amended  under  pro¬ 
test — -the  Commission  computed  and  assessed  its  franchise 
tax  for  the  year  commencing  November  1,  1918.  At  a 
hearing  granted  on  an  application  for  revision,  the  Com¬ 
mission  adhered  to  the  original  assessment.  The  Com¬ 
pany  then  paid  the  tax  under  protest.  The  determi¬ 
nation  of  the  Commission  was  subsequently  confirmed, 
upon  a  writ  of  certiorari,  by  the  Appellate  Division  of  the 
Supreme  Court,  198  App.  Div.  963  ;  and  the  order  of  that 
court  was  affirmed,  upon  appeal,  by  the  Court  of  Appeals. 
232  N.  Y.  42.  The  record  was  remitted  to  the  Supreme 
Court,  to  which  this  writ  of  error  was  directed,  Hodges  v. 
Snyder,  261  U.  S.  600. 

It  is  undisputed  that,  for  the  year  preceding  that  for 
which  this  franchise  tax  was  assessed,  the  Company,  as 
reported  to  the  United  States,  had  no  net  income  upon 
which  it  was  subject  to  a  federal  income  tax.  Its  total 
net  income,  however,  from  all  its  business,  wherever  car¬ 
ried  on,  was  $2,185,600.*  The  value  .of  its  segregated 
assets,  wherever  located,  was:  real  property,  $785,675; 
tangible  personal  property,  $2,105,105;  bills  and  accounts, 
$321,625;  and  shares  of  stock  of  other  corporations,  $845,- 
195.  Limiting  the  value  of  the  shares  of  stock  to  ten  per 
centum  of  the  aggregate  real  and  tangible  personal  prop¬ 
erty,  that  is,  . to  $289,078,  made  the  aggregate  value  of  its 
segregated  property,  wherever  located,  $3,501,483.  The 
value  of  its  segregated  assets  in  New  York  was  as  fol¬ 
lows:  bills  .and  accounts,  $20,449;  and  tangible  personal 
property,  $23,668.  This  made  the  aggregate  value,  of  its 
segregated  property  in  New  York  $44,117.  Taking  the 
entire  net  income,  $2,185,600,  as  the  basis  for  the  assess¬ 
ment  of  the  tax,  the  Commission  allocated  to  New  York 

4  If  the  corporation  is  organized  under  the  laws  of  another  country 
it  is  required  to  state  its  entire  net  income.  §  211. 
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the  proportion  thereof  which  the  segregated  assets  in 
New  York  bore  to  the  segregated  assets  wherever  located, 
amounting  to  $27,537.68;  and  upon  this  sum  computed 
the  franchise  tax,  at  the  rate  of  three  per  centum,  that  is, 
$826.14. 

The  Company  contends  that  this  tax  is  not  based  upon 
any  net  income  derived  from  the  business  which  it  car¬ 
ried  on  in  New  York  but  upon  a  portion  of  its  net  income 
derived  from  business  carried  on  outside  of  the  United 
States  which  under  the  provisions  of  the  statute  has 
been  arbitrarily  allocated  to  its  New  York  business,  and 
that  such  imposition  of  the  tax  deprives  it  of  its  property 
in  violation  of  the  due  process  clause  of  the  Fourteenth 
Amendment  and  imposes  a  direct  burden  upon  its  foreign 
commerce  in  violation  of  the  commerce  clause  of  the  Con¬ 
stitution. 

1.  We  see  no  reason  to  doubt  the  accuracy  of  the  state¬ 
ment  made  by  the  Court  of  Appeals  in  the  present  case 
that  the  franchise  tax  imposed  by  the  statute  is  “pri¬ 
marily  a  tax  levied  for  the  privilege  of  doing  business 
in  the  State.”  It  is  not  a  direct  tax  upon  the  allocated 
income  of  the  corporation  in  a  given  year,  but  a  tax  for 
the  privilege  of  doing  business  in  one  year  measured  by 
the  allocated  income  accruing  from  the  business  in  the 
preceding  year.  See  New  York  v.  Jersawit,  263  U.  S. 
493,  496. 

2.  The  question  of  the  constitutionality  of  this  tax  as 
applied  in  the  present  case  is  controlled,  in  its  essential 
aspects,  by  the  decision  in  Underwood  Typewriter  Co.  v. 
Chamberlain,  254  U.  S.  113,  120.  There  the  Connecticut 
statute  imposed  upon  foreign  corporations  doing  business 
partly  within  and  partly  without  the  State  an  annual  tax 
of  two  per  cent,  upon  the  net  income  earned  during  the 
preceding  year  on  business  carried  on  within  the  State, 
ascertained  by  taking  such  proportion  of  the  whole  net 
income  on  which  the  corporation  was  required  to  pay  a 
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tax  to  the  United  States  as  the  value  of  its  real  and  tan¬ 
gible  personal  property  within  the  State  bore  to  the  value 
of  all  of  its  real  and  tangible  personal  property.  The 
Underwood  Typewriter  Company,  a  Delaware  corpora¬ 
tion,  was  engaged  in  manufacturing  and  selling  type¬ 
writers  and  supplies.  All  its  manufacturing  was  done  in 
Connecticut,  but  the  greater  part  of  its  sales  was  made 
from  branch  offices  in  other  States.  It  contended  that  the 
tax  was  an  unconstitutional  burden  on  interstate  com¬ 
merce  ;  and  that  it  violated  the  Fourteenth  Amendment 
in  that  it  imposed,  directly  or  indirectly,  a  tax  on  income 
arising  from  business  conducted  outside  of  the  State.  In 
support  of  the  latter  objection  it  showed  that  while  47 
per  cent,  of  its  real  estate  and  tangible  personal  property 
was  located  in  Connecticut,  resulting,  under  the  method 
of  apportionment  of  the  net  income  required  by  the  stat¬ 
ute,  in  attributing  47  per  cent,  of  its  total  net  income  to 
the  operations  in  Connecticut,  in  fact  about  $1,300,000 
of  its  net  profits  were  received  in  other  States  and  only 
about  $43,000  in  Connecticut.  The  court,  in  sustaining 
the  validity  of  the  tax,  said:  “  But  this  showing  wholly 
fails  to  sustain  the  objection.  The  profits  of  the  corpo¬ 
ration  were  largely  earned  by  a  series  of  transactions  be¬ 
ginning  with  manufacture  in  Connecticut  and  ending  with 
sale  in  other  States.  In  this  it  was  typical  of  a  large  part 
of  the  manufacturing  business  conducted  in  the  State. 
The  legislature  in  attempting  to  put  upon  this  business 
its  fair  share  of  the  burden  of  taxation  was  faced  with 
the  impossibility  of  allocating  specifically  the  profits 
earned  by  the  processes  conducted  within  its  borders. 
It,  therefore,  adopted  a  method  of  apportionment  which, 
for  all  that  appears  in  this  record,  reached,  and  was  meant 
to  reach,  only  the  profits  earned  within  the  State.  ‘  The 
plaintiff’s  argument  on  this  branch  of  the  case,’  as  stated 
by  the  Supreme  Court  of  Errors,  ‘  carries  the  burden  of 
showing  that  47  per  cent,  of  its  net  income  is  not  reason- 
194580 — 25 - 22 
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ably  attributable,  for  purposes  of  taxation,  to  the  manu-. 
facture  of  products  from  the  sale  of  which  80  per  cent,  of 
its  gross  earnings  was  derived  after  paying  manufactur¬ 
ing  costs/  The  corporation  has  not  even  attempted  to 
show  this;  and  for  aught  that  appears  the  percentage  of 
net  profits  earned  in  Connecticut  may  have  been  much 
larger  than  47  per  cent.  There  is,  consequently,  nothing 
in  this  record  to  show  that  the  method  of  apportionment 
adopted  by  the  State  was  inherently  arbitrary,  or  that  its 
application  to  this  corporation  produced  an  unreasonable 
result.” 

So  in  the  present  case  we  are  of  opinion  that,  as  the 
Company  carried  on  the  unitary  business  of  manufac¬ 
turing  and  selling  ale,  in  which  its  profits  were  earned 
by  a  series  of  transactions  beginning  with  the  manufac¬ 
ture  in  England  and  ending  in  sales  in  New  York  and 
other  places— the  process  of  manufacturing  resulting  in 
no  profits  until  it  ends  in  sales — the  State  was  justified  in 
attributing  to  New  York  a  just  proportion  of  the  profits 
earned  by  the  Company  from  such  unitary  business.-  In 
Wallace  v.  Hines,  253  U.  S.  66,  69,  it  was  recognized  that 
a  State,  in  imposing  an  excise  tax  upon  foreign  corpora¬ 
tions  in  respect  to  doing  business  within  the  State,  may 
look  to  the  property  of  such  corporations  beyond  its  bor¬ 
ders  to  “get  the  true  value  of  the  things  within  it,  when 
they  are  part  of  an  organic  system  of  wide  extent,”  giving 
the  local  property  a  value  above  that  which  it  would 
otherwise  possess,  and  may  therefore  take  into  account 
property  situated  elsewhere  when  it  “  can  be  seen  in  some 
plain  and  fairly  intelligible  way  that  it  adds  to  the  value 
of  the  [property],  and  the  rights  exercised  in  the  State.” 
This  is  directly  applicable  to  the  carrying  on  of  a  unitary 
'business  of  manufacture  and  sale  partly  within  and  partly 
without  the  State. 

Nor  do  we  find  that  the  method  of  apportioning  the 
net  income  on  the  basis  of  the  ratio  of  the  segregated 
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assets  located  in  New  York  and  elsewhere,  was  inherently 
arbitrary  or  a  mere  effort  to  reach  profits  earned  elsewhere 
under  the  guise  of  legitimate  taxation.  The  principal 
factors  entering  into  this  allocation  are,  as  in  the  Under¬ 
wood  Case,  the  real  and  tangible  personal  property  of 
the  corporation.  We  see  nothing  arbitrary  in  also  includ¬ 
ing  bills  and  accounts  receivable  resulting  from  the  manu¬ 
facture  and  sale  of  merchandise  and  services  performed, 
or  in  taking  average  monthly  values  as  the  measure  of  all 
the  segregated  assets  except  shares  of  stock.  And  in  the 
present  case  the  inclusion  of  a  portion  of  the  shares  of 
stock  in  other  corporations, — none  of  which  were  allo¬ 
cated  to  New  York — resulted  in  the  Company’s  favor, 
and  reduced  the  income  allocated  to  New  York  to  less 
than  it  otherwise  would  have  been. 

It  is  not  shown  in  the  present  case,  any  more  than  in 
the  Underwood  Case,  that  this  application  of  the  statu¬ 
tory  method  of  apportionment  has  produced  an  unreason¬ 
able  result.  The  fact  that  the  Company  may  not  have 
had  any  net  income  upon  which  it  was  subject  to1  payment 
of  income  fax  to  the  Federal  Government,  obviously  does 
not  show  that  it  received  no  net  income  from  the  busi¬ 
ness  which  it  carried  on  in  New  York.  There  is  no  evi¬ 
dence  in  the  record  as  to  whether  the  Company  received 
any  net  income  from  its  New  York  business,  or  the 
amount  of  the  profit  and  loss  on  that  business,  if  any, 
either  considered  separately  or  in  connection  with  the 
manufacturing  business  carried  on  in  Great  Britain.5 

5  The  statement  in  the  opinion  of  the  Court  of  Appeals  that  the 
Company’s  “  net  income  from  the  New  York  business  was  nothing  ”, 
wag  apparently  made  inadvertently.  There  is  no  showing  except 
as  to  the  gross  sales,  and  the  “  expenses  ”,  which  were  about  one- 
fourth  of  the  gross  safes;  nothing  appearing  as  to  manufacturing 
costs  or  other  charges;  and  nothing  from  which  the  question  of 
ultimate  net  profit  or  loss  that  entered  either  into  the  separate 
business  in  New  York  or  into  the  total  net  income  of  the  Com¬ 
pany  accruing  from  the  manufacture  and  sale  of  the  ale,  can  be  ascer¬ 
tained. 
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3.  Furthermore,  the  statutory  method  of  apportion¬ 
ment  not  being  shown  to  be  arbitrary  or  unreasonable,  we 
think  that  the  Court  of  Appeals  rightly  held  that  the 
tax  imposed  for  the  carrying  on  of  the  business  in  New 
York  is  not  invalid  merely  because  in  the  preceding  year 
the  business  conducted  in  New  York  may  have  yielded 
no  net  income.  There  is  no  sufficient  reason  why  a 
foreign  corporation  desiring  to  continue  the  carrying 
on  of  business  in  the  State  for  another  year — from 
which  it  expects  to  derive  a  benefit — should  be  relieved 
of  a  privilege  tax  because  it  did  not  happen  to  have 
made  any  profit  during  the  preceding  year.  This  is 
especially  true  where,  as  in  the  present  case,  the  cor¬ 
poration  is  entirely  relieved  of  any  personal  property 
tax.  See  U.  S.  Express .  Co.  v.  Minnesota ,  223  U.  S. 
335,  346. 

4'.  The  Company  furthermore  urges  that  in  any  event 
it  should  have  been  permitted  to  include  in  the  statu¬ 
tory  ratio  the  entire  value  of  the  stocks  which  it  owned 
in  other  corporations.  This  contention  is  based  upon 
the  fact  that,  in  the  previous  case  of  People  v.  Knapp, 
230  N.  Y.  48,  it  had  been  held  that  in  so  far  as  the  stat¬ 
ute  provided  that  in  the  allocation  of  income  the  value  of 
stocks  of  other-corporations  should  not  be  taken  into  con¬ 
sideration  beyond  ten  per  cent,  of  the  real  and  tangible 
personal  property,  although  the  entire  dividend  from 
such  stocks  was  included  in  the  net  income  which  was 
the  basis  of  the  allocation,  the  statute  was  unconstitu¬ 
tional,  and  that  the  taxpayer  in  such  case  should  be  per¬ 
mitted  to  include  in  the  statutory  allocation  the  entire 
value  of  the  stocks  which  it  owned  in  other  corporations. 
As  to  this  matter  it  is  sufficient  to  say  that  it  does  not 
appear  from  the  record  in  the  present  case  that  the  shares 
of  stock  which  the  Company  owned  in  other  corporations 
had  yielded  any  dividends  which  were  included  in  its 
total  net  income;  and  further;  that  this  question,  so  far 
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as  appears  from  the  record,  was  not  raised  by  the  Com¬ 
pany  either  before  the  Commission  or  the  state  courts, 
in  each  of  which  its  objections  to  the  validity  of  the  tax 
were  phrased  in  terms  haying  no  reference  to  this  specific 
question.  And  not  having  been  raised  in  the  Court  of 
Appeals  or  passed  on  by  that  court,  it  is  not  a  question 
which  can  now  be  reviewed  by  this  Court  under  an  assign¬ 
ment  of  errors  raising  it  here  for  the  first  time. 

The  judgment  of  the  Court  of  Appeals  is  accordingly 

Affirmed. 

Mr.  Justice  McReynolds  dissents. 


ENDICOTT  JOHNSON  CORPORATION  v.  ENCY¬ 
CLOPEDIA  PRESS,  INC. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NEW 

YORK. 

No.  41.  Submitted  October  7,  1924. — Decided  November  17,  1924. 

1.  Due  process  of  law  does  not  require  that  a  judgment  debtor, 
who  had  his  day  in  court  before  the  judgment  was  rendered,  shall 
be  given  additional  notice  and  opportunity  to  be  heard  before  issu¬ 
ance  of  a  garnishment  to  satisfy  the  judgment.  P.  288. 

2.  A  statute  (N.  Y.  Code  Civ.  Proc.,  §  1391,)  providing  for  an  exe¬ 
cution  which,  when  served  on  the  employer  of  a  judgment  debtor, 
becomes  a  lien  and  continuing  levy  on  a  percentage  of  future  wages 
of  the  latter,  requiring  the  former  to  pay  them  to  the  officer  as 
they  become  due  or  be  liable  to  an  action  therefor  by  the  judgment 
creditor  in  which  the  recovery  shall  be  applied  upon  the  execution, 
does  not  deprive  the  garnishee  or  the  judgment  debtor  of  property 
without  due  process  of  law  by  interference  with  their  liberty  of 

contract.  P.  290.  ... 

3.  Nor  does  such  procedure  impair  any  substantial  constitutional 

right  of  the  garnishee  because  it  .  entails  additional  expense  of 
bookkeeping.  Id*. 

4.  The  contention  that  such  a  statute  is  void  because  contrary  to 
public  policy  does  not  present  a  federal  question.  Id. 

200  App.  Div.  847  ;  234  N.  Y.  627,  affirmed. 
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Error  to  a  judgment  of  the  Supreme  Court  of  New 
York,  entered  on  remittitur  from  the  Court  of  Appeals, 
affirming  a  judgment  against  a  garnishee. 

Mr.  Maurice  E.  Page  for  plaintiff  in  error. 

Mr.  Thomas  B.  Merchant  for  defendant  in  error. 

Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

This  case  involves  the  constitutional  validity  of  §  1391 
of  the  New  York  Code  of  Civil  Procedure  relating  to  the 
garnishment  of  wages  and  other  choses  in  action  of  a  judg¬ 
ment  debtor. 

This  section  of  the  Code,  as  amended  by  the  Laws  of 
1919,  c.  278, 1  provides  that  where  a  judgment  has  been  re¬ 
covered  and  an  execution  thereon  returned  unsatisfied, 
the  judgment  creditor  may  apply  to  the  court  without 
notice  to  the  judgment  debtor,  and  on  satisfactory  proof 
that  any  wages,  debts,  earnings,  salary,  income  from  trust 
funds  or  profits,  are,  or  will  thereafter  become,  due  and 
owing  to  the  judgment  debtor,  to  the  amount  of  twelve 
dollars  or  more  per  week,  a  judge  or  justice  shall  order  that 
an  execution  issue  against  such  wages,  etc.,  of  the  judg¬ 
ment  debtor.  On  presentation  of  such  execution  by  the 
collecting  officer  to  the  person  from  whom  such  wages, 
etc.,  are  or  may  become  due  and  owing,  the  execution  shall 
become  a  lien  and  continuing  levy  upon  such  wages,  etc., 
to  the  amount  specified  in  the  execution,  not  exceeding  ten 
per  centum  thereof,  until  the  execution  is  fully  satisfied. 
Any  person  to  whom  the  execution  is  presented,  who  is  or 
becomes  indebted  to  the  judgment  debtor,  shall,  while  the 
execution  remains  a  lien  upon  the  indebtedness,  pay  over 
to  the  officer  the  amount  of  the  indebtedness  prescribed 

1  After  the  institution  of  this  suit  this  section  of  the  Code  was  re¬ 
enacted  as  §  684  of  the  Civil  Practice  Act.  Laws  of  1920,  c.  925. 
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by  the  execution  until  it  is  wholly  satisfied ;  and  such  pay¬ 
ment  shall  be  a  bar  to  any  action  therefor  by  the  judgment 
debtor.  If  such  person  fails' or  refuses  to  pay  over  to  the 
officer  the  percentage  of  such  indebtedness,  he  shall  be 
liable  to  an  action  therefor  by  the  judgment  creditor;  and 
the  amount  recovered  shall  be  applied  towards  the  pay¬ 
ment  of  the  execution.  Either  party  may  apply  at  any 
time  for  such  modification  of  the  execution  as  shall  be 
deemed  just. 

The  Encyclopedia  Press,  Inc.,  having  duly  recovered  a 
judgment  in  the  Supreme  Court  of  New  York  against  an 
employee  of  the  Endicott  Corporation  receiving  weekly 
wages  of  more  than  twelve  dollars,  was  awarded,  ex  parte, 
under  this  section  of  the  Code,  an  execution  against  his 
wages,  directing  the  Corporation  to  pay  over  each  week 
ten  per  centum  thereof  until  the  execution  was  satisfied. 
The  Corporation  failed  and  refused  so  to  do,  and  con¬ 
tinued  to  pay  the  employee  his  entire  weekly  wages 
as  they  became  due. 

The  Encyclopedia  Press  thereupon  brought  suit  in  the 
Supreme  Court  against  the  Corporation,  upon  the  execu¬ 
tion,  for  the  accumulated  percentages  of  the  weekly  wages 
that  it  had  not  paid  over.  Judgment  was  recovered; 
which,  upon  successive  appeals,  was  affirmed,  without 
opinions,  by  the  Appellate  Division  and  the  Court  of  Ap¬ 
peals.  200  App.  Div.  847;  234  N.  Y.  627.2  The  record 
was  remitted  to  the  Supreme  Court,  to  which  this  writ  of 

error  was  directed.  t 

The  Corporation  contends  that  §  1391  of  the  Code  is  in 
conflict  with  the  due  process  clause  of  the  Fourteenth 
Amendment,  in  that  it  authorizes  the  issuance  of  a  gar¬ 
nishment  execution'without  notice  to  the  judgment  debtor 
or  affording  him  a  hearing,  and,  further,  in  that  it  inter- 

2  See  the  opinions  of  the  Supreme  Court  and  Appellate  Division  m 
an  earlier  ease  involving  similar  questions.  189  N.  Y.  Supp.  67d; 
199  App.  Div.  194. 
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feres  with  the  liberty  of  contract  between  the  judgment 
debtor  and  the  garnishee. 

1.  We  assume  for  present  purposes  that  a  garnishee 
sued  upon  the  execution  has,  by  reason  of  the  nature  of 
the  cause  of  action  and  the  liability  which  this  section  im¬ 
poses  upon  him,  the  right  to  challenge  its  constitutionality 
on  the  ground  that  it  is  wanting  in  due  process  as  against 
the  judgment  debtor.  See  High  v.  Bank  of  Commerce, 
95  Cal.  386. 

The  words  “  due  process  of  law,”  when  applied  to  judi¬ 
cial  proceedings,  “  mean  a  course  of  legal  proceedings  ac¬ 
cording  to  those  rules  and  principles  which  have  been 
established  in  our  systems  of  jurisprudence  for  the  pro¬ 
tection  and  enforcement  of  private  rights.”  Pennoyer  v. 
Neff,  95  U.  S.  714,  733;  Scott  v.  McNeal,  154  U.  S.  34, 
46.  They  require  a  proceeding  which,  observing  the  gen¬ 
eral  rules  thus  established,  follows  forms  of  law  appropri¬ 
ate  to  the  case  and  just  to  the  parties  to  be  affected;  and 
which,  whenever  it  is, necessary  for  the  protection  of  the 
parties,  gives  them  an  opportunity  to  be  heard  respecting 
the  justice  of  the  judgment  sought.  Hagar  v.  Reclama¬ 
tion  District,  111  U.  S.  701,  708.  However,  the  estab¬ 
lished  rules  of  our  system  of  jurisprudence  do  not  require 
that  a  defendant  who  has  been  granted  an  opportunity  to 
be  heard  and  has  had  his  day  in  court,  should,  after  a 
judgment  has  been  rendered  against  him,  have  a  further 
notice  and  hearing  before  supplemental  proceedings  are 
taken  to  reach  his  property  in  satisfaction  of  the  judg¬ 
ment.  Thus,  in  the  absence  of  a  statutory  requirement, 
it  is  not  essential  that  he  be  given  notice  before  the  is¬ 
suance  of  an  execution  against  his  tangible  property; 
after  the  rendition  of  the  judgment  he  must  take  “’notice 
of  what  will  follow,”  no  further  notice  being  “necessary 
to  advance  justice.”  Ayres  v.  Campbell,  9  Iowa,  213, 
216;  Reid  v.  Railway  Co.,  32  Pa.  St.  257,  258;  Foster  v! 
Young,  172  Cal.  317,  322;  McAnaw  v.  Mat  this,  129  Mo 
142,  152. 
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There  is  no  more  reason  why  the  judgment  debtor 
should  be  entitled  to  notice  before  the  issue  of  an  execu¬ 
tion  provided  by  statute  as  supplemental  process  to  im¬ 
pound,  in  satisfaction  of  the  judgment,  choses  in  action  due 
to  Lim  which  cannot  be  reached  by  an  ordinary  execution. 
No  established  rule  of  our  system  of  jurisprudence  re¬ 
quires  that  such  notice  be  given.  On  the  contrary,  it  has 
been  frequently  held  in  the  state  courts  that,  in  the  ab¬ 
sence  of  a  statutory  requirement,  it  is  not  essential  that 
the>  judgment  debtor  be  given  notice  and  an  opportunity 
to  be  heard  before  the  issuance  of  such  garnishment. 
High  v.  Bank  of  Commerce,  supra,  p.  387;  Coffee  v. 
Haynes,  124  Cal.  561,  565;  Ketcham  v.  Kent,  115  Mich. 
60,  63;  Hexter  v.  Clifford,  5  Col.  168,  173;  Kesler  v.  St. 
John,  22  Iowa,  565,  566;  Phillips  v.  Germon,  43  Iowa, 
101,  102;  Smith  v.  Dickson,  58  Iowa,  444,  445;  Pistchal  v. 
Durant,  168  App.  Div.  100,  102.  And  see  Daigle  v.  Bird, 
22  La.  Ann.  138,  139;  Chanute  v.  Martin,  25  Ill.  63,  65; 
Cross  v.  Brown,  19  R.  I.  220;  Winner  v.  Hoyt,  68  Wis. 
278,  286.  In  High  v.  Bank  of  Commerce,  supra,  in  which 
the  constitutionality  of  a  garnishment  statute  was  chal¬ 
lenged  because  it  did  not  require  notice  to  the  judgment 
debtor  before  issuance  of  the  writ,  the  court  said:  “So 
far  as  the  judgment  debtor  is  concerned,  he  cannot  com¬ 
plain;  he  is  a  party  to  the  judgment,  and  is  fully  aware  of 
the  legal  effect  of  it,  viz.,  that  what  his  debtors  owe  him 
can  be  applied,  by  proper  proceedings  in  the  action  which 
is  still  pending,  to  the  satisfaction  of  his  judgment  debts; 
and  due  process  of  law  has  been  had  to  make  him  aware  of 
that  fact.  If,  then,  anything  is  due  from  his  debtor,  he 
is  not  injured  if  it  is  so  applied.  If  nothing  is  due  him 
from  such  debtor,  then  the  matter  is  of  no  concern  to 
him.  ;  .  .  We  therefore  see  no  force  in  the  sugges¬ 
tion  that  the  statute  is  unconstitutional,  in  that  the  judg¬ 
ment  debtor  has  under  it  no  notice  of  the  supplementary 
proceeding  after  judgment  affecting  his  rights  of  prop- 
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erty.”  And  in  Ketcham  v.  Kent,  supra,  the  court  aptly 
said  that  if  notice  were  given  the  judgment  debtor  before 
issuing  the  garnishment,  “  the  very  advantage  sought  by 
the  writ  would  possibly  be  of  no  avail,  as  a  disposition 
could  be  made  of  the  fund  or  property  before  service  could 
be  had.” 

We  conclude  that  the  provision  of  §  1391  of  the  Code 
authorizing  the  issue  of  a  garnishment  execution  on  the 
ex  parte  application  of  the  judgment  creditor,  is  not  in 
conflict  with  the  due  process  clause. 

2.  Nor  does  this  section  deprive  the  judgment  debtor 
and  garnishee  of  property  without  due  process  of  law  by 
interference  with  their  liberty  of  contract.  The  statute 
in  no  wise  prevents  them  from  making  such  contract  as 
they  choose,  but  merely  subjects  the  proceeds  of  the  con¬ 
tract  that  become  due  the  judgment  debtor  to  the  pay¬ 
ment  of  the  judgment  rendered  against  him.  This  is  not 
an  interference  with  the  right  of  contract  within  the 
meaning  of  the  due  process  clause.  Compare  Philprick  v. 
Philbrick,  39  N.  H.  468,  474,  and  Laird  v.  Carton,  196 
N.  Y.  169,  172,  The  suggestion  that  a  substantial  consti¬ 
tutional  right  of  the  garnishee  is  impaired  because  he  may 
be  put  to  some  additional  expense  of  bookkeeping  in 
keeping  his  account  with  the  judgment  debtor,  is  plainly 
without  merit. 

3.  It  is  further  contended  that  this  section  of  the  Code 
is  void  because  contrary  to  public  policy.  This,  however, 
does  not  present  a  federal  question. 


Affirmed. 
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ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK. 

No.  64.  Argued  October  13,  1924. — Decided  November  17,  1924. 

Decided  upon  the  authority  of  Endicott  Johnson  Corporation  v. 

Encyclopedia  Press,  Inc.,  ante,  p.  285. 

189  N.  Y.  Supp.  673;  199  App.  Div.  194;  234  N.  Y.  628,  affirmed. 

Error  to  a  judgment  of  the  Supreme  Court  of  New 
York,  entered  on  remittitur  from  the  Court  of  Appeals, 
affirming  a  judgment  against  a  garnishee. 

Mr.  Maurice  E.  Page  for  plaintiff  in  error. 

Mr.  Moe  Goldstein  appeared  for  defendant  in  error. 

Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

This  case,  like  Endicott  Johnson  Corporation  v..  En¬ 
cyclopedia  Press ,  Inc.,  No.  41,  just  decided,  ante,  285,  in¬ 
volves  the  constitutional  validity  of  §  1391  of  the  New 
York  Code  of  Civil  Procedure.  189  N.  Y.  Supp.  673 ;  199 
App.  Div.  194;  234  N.  Y.  628.  It  is  in  all  respects  simi¬ 
lar  to  the  Encyclopedia  Press  Case  and  governed  by  the 
decision  therein. 

The  judgment  is 

Affirmed. 
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SOVEREIGN  CAMP  WOODMEN  OF  THF  WORLD 
v .  O’NEILL  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  TEXAS. 

No.  58.  Submitted  October  9,  1924. — Decided  November  17,  1924. 

1.  A  decree  of  the  District  Court  dismissing  a  bill  upon  the  specific 
ground  of  want  of  jurisdiction  is  appealable  directly  to  this  Court 
under  Jud.  Code,  §  238.  P.  295. 

2.  It  is  a  settled  general  rule  that,  in  a  suit  based  on  diversity  of  citi¬ 
zenship  brought  against  several  defendants  to  enjoin  the  collection 
of  claims  against  the  plaintiff  which  are  separate  and  distinct 
although  depending  for  their  validity  upon  a  common  origin,  the 
test  of  jurisdiction  is  the  amount  of  each  separate  claim,  and  not 
their  aggregate  amount.  P.  295. 

3.  But  there  is  an  exception  to  this  rule,  where  the  bill  alleges,  not 
only  that  the  defendants’  claims  are  baseless,  but  that  they  origi¬ 
nated  and  are  being  prosecuted  in  pursuance  of  a  conspiracy  to  em¬ 
barrass  and  attempt  to  ruin  the  plaintiff,  the  amounts  of  the  par¬ 
ticular  claims  not  being  disputed  and  the  validity  of  all  depend¬ 
ing  on  the  same  issue.  P.  295. 

4.  In  such  case,  the  conspiracy  partakes  of  the  nature  of  a  fraudulent 
conspiracy,  and  ties  together  the  several  claims  as  one  claim  for 
jurisdictional  purposes,  making  their  aggregate  amount  the  value 
of  the  matter  in  controversy.  P.  297.  McDaniel  v.  Traylor,  196 
U.  S.  415;  212  U.  S.  428. 

5.  The  objection  that  relief  by  injunction  sought  against  proceedings 
in  a  state  court  is  prohibited  by  Jud.  Code,  §265,  goes  to  the 
equity  of  the  particular  bill  and  not  to  the  federal  court’s  jurisdic¬ 
tion  of  the  suit.  P.  298.  Smith  v.  Apple,  264  U.  S.  274. 

286  Fed.  734,  reversed. 

Appeal  from  a  decree  of  the  District  Court  which  dis¬ 
missed,  for  want  of  jurisdiction,  a  bill  to  enjoin  the  de¬ 
fendants  from  prosecuting  separate  actions  for  damages  in 
a  state  court  and  from  endeavoring  to  collect  money 
from  the  plaintiff  in  any  other.manner  by  reason  of  the 
matters  alleged. 
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Mr.  T.  D.  Gresham  for  appellant.  Mr.  D.  E .  Bradshaw 
and  Mr.  J.  Hart  Willis  were  also  on  the  brief. 

The  following  cases  were  cited:  Marshall  v.  Holmes, 
141  U.  S.  589;  National  Surety  Co.  v.  State  Bank,  120 
Fed.  593;  Wells  Fargo  &  Co.  v.  Taylor,  254  U.  S.  175;  Su¬ 
preme  Lodge  v.  Ray,  166  S.  W.  46;  1  Pomeroy  Eq.  Jur., 
3d  ed.,  §  269,  p.  445;  Virginia- C aro Una  Chemical  Co.  v. 
Home  Ins.  Co.,  113  Fed.  1;  Montgomery  Light  &  Power 
Co.  v.  Charles,  258  Fed.  723 ;  Commodores  Point  Terminal 
Co.  v.  Hudnall,  283  Fed.  150;  MdDaniel  v.  Traylor,  196 
U.  S.  415;  Louisville  &  Nashville  R.  R.  Co.  v.  Smith,  128 
Fed.  1;  Robinson  v.  Wemmer,  253  Fed.  790;  Texas  &  Pa¬ 
cific  Ry.  Co.  v.  Kuteman,  54  Fed.  547;  Petri  v.Creelpnan 
Lumber  Co.,  199  U.  S.  487. 

No  appearance  for  appellees. 

Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  in  equity  brought  in  the  District  Court  by 
the  Sovereign  Camp  Woodmen  of  the  World,  a  fraternal 
society  organized  under  the  laws  of  Nebraska,  against 
twenty-five  of  its  members,  all  citizens  of  Texas.  Federal 
jurisdiction  was  based  upon  the  diversity  of  citizenship, 
and  the  matter  in  controversy,  which,  it  was  averred,  ex¬ 
ceeded,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  three  thousand  dollars.  Jud.  Code,  §  24,  subd.  1. 

The,  bill  alleged,  in  substance,  that  the  defendants  had 
entered  into  an  agreement  and  conspiracy  to  embarrass 
and  attempt  to  ruin  the  Society;  that  pursuant  to  this 
agreement  and  conspiracy  they  endeavored  at  a  meeting 
of  the  Head  Camp  of  Texas  to  secure  their  election  as 
delegates  to  a  session  of  the  Sovereign  Camp  at  New 
York*  that  they  were  defeated  and  other  persons  were 
duly  elected  and  certified  to  the  Sovereign  Camp;  that 
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they  contested  the  election  and  appealed  to  the  Sovereign 
Camp,  which  decided  that  they  had  not  been  elected  and 
were  not  entitled  to  be  recognized  as  delegates  or  to  any 
privileges  or  perquisites  as  such,  and  seated  the  delegates 
certified  by  the  Head  Camp ;  that  under  the  constitution 
and  by-laws  of  the  Society  this  decision  was  final;  that 
nevertheless,  acting  in  concert  and  pursuant  to  their  joint 
agreement  and  conspiracy,  they  had  brought  twenty-five 
separate  actions  at  law  against  the  Society  in  a  local  court 
of  Texas  to  recover  amounts  ranging  from  $987.00  to 
$1,170.00,  which  they  severally  claimed  as  per  diem  and 
mileage  allowances  and  traveling  expenses  by  reason  of  at-, 
tending  the  Sovereign  Camp  as  delegates;1  that  in  each  of 
these  suits  the  same  cause  of  action  was  alleged,  in  iden¬ 
tical  language,  and  only  one  issue  was  involved  ip  all  of 
them; 2  that  there  was  no  merit  in  the  cause  of  action  set 
up  by  the  defendants  and  the  suits  were  wholly  without 
any  foundation;  that  if  the  Society  were  compelled  to 
defend  each  of  these  separate  suits,  it  would  be  subjected 
to  an.  enormous  expense.;  and  that  its  remedy  at  law  was 
inadequate:  wherefore  it  prayed  that  the  defendants  be 
enjoined  from  prosecuting  their  separate  suits  in  the 
state  court  or  endeavoring  to  collect  in  any  other  manner 
- - - - 1 - — - - 

1  The  bill  also  alleged  that  one  of  the  defendants  in  pursuance  of 

the  conspiracy  originally  brought  suit  in  the  state  court  against  the 
Society  for  $28,882,  alleging  that  the  other  defendants  had  transferred 
their  claims  to  him,  but  that,  upon  notice  of  a  petition  for  removal 
of  the  suit  to  the  federal  court,  he  had  amended  his  original  petition 
by  striking  out  the  averment  of  such  assignments  and  limiting  his 
claim  to  the  amount  claimed  to  be  due  him  individually;  and  that 
thereafter  the  other  defendants  had  brought  their  separate  suits  in 
the  state  court. 

2  It  appears  from  the  averments  of  the  bill  that  the  contention  of 
the  defendants  was  that  by  a  secret  exchange  of  ballot  boxes  forged 
and  fraudulent  votes  were  substituted  for  the  true  votes,  and  that 
they  were  elected  at  the  original  meeting  after  a  minority  of  the 
delegates  to  the  Head  Camp  had  withdrawn  to  hold  a  pretended 
separate  meeting. 
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any  sums  of  money  from  the  Society  by  reason  of  the 
matters  alleged. 

The  District  Court,  on  motion  of  the  defendants,  dis¬ 
missed  the  bill  on  the  ground  that  the  court  was  “  without 
jurisdiction”  thereof;  being  of  opinion  that  as  jurisdic¬ 
tion  was  based  on  diversity  of  citizenship,  the  requisite 
jurisdictional  amount  was  not  present,  since  each  of  the 
defendants  claimed  in  his  suit  in  the  state  court  an 
amount  less  than  $3,000,  and  that  §  265  of  the  Judicial 
Code  also  deprived  the  court  of  jurisdiction.  286  Fed. 
734. 

As  the  bill  was  dismissed  upon  the  specific  ground  of 
want-  of  jurisdiction,  the  direct  appeal  to  -this  Court  was 
properly  allowed.  Jud.  Code,  §  238;  Smith  v.  Apple,  264 
U.  S.  .274,  277. 

1.  It  is  the  settled  general  rule,  frequently  applied  by 
this  Court  in  tax  cases,  that  in  a  suit  based  on  diversity 
of  citizenship  brought  against  several  defendants  to  en¬ 
join  the  collection  of  claims  against  the  plaintiff  which 
are  separate  and  distinct — although  depending  for  their 
validity  upon  a  common  origin — the  test  of  jurisdiction 
is  the  amount  of  each  separate  claim,  and  not  their  aggre¬ 
gate  amount.  Walter  v.  Northeastern  Railroad,  .147  U.  S. 
370,  372;  Northern  Pacific  Railroad  v.  Walker,  148  U.  S. 
391, 392;  Fishback  v.  Western  Union  Telegraph  Co.,  161 U. 
S.  96,  100;  Citizens’  Bank  v.  Cannon,  164  U.  S.  319,  322. 
An  exception  to  this  general  rule  was,  however,  recognized 
in  McDaniel  v.  Traylor,  196  U.  S.  415,  427.  There  the 
heirs  of  one  Hiram  Evans,  an  intestate,  brought  suit  in  the 
circuit  court  against  several  defendants  to  enjoin  the  en¬ 
forcement  of  claims  that  had  been  allowed  as  liens  upon 
his  real  estate  by  orders  of  a  probate  court.  Each  claim 
was  less  than  the  requisite  jurisdictional  amount,  but 
their  aggregate  exceeded  that  sum.  The  bill  alleged  that 
these  claims  were  not  debts  of  the  intestate,  but  that  the 
defendants  had  conspired  and  confederated  with  the  ad- 
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ministrator  to  secure  their  payment  out  of  the  estate,  and 
that  the  orders  allowing  them  had  been  procured  as  the 
result  of  the  conspiracy  and  the  fraud  practiced  in  pursu¬ 
ance  thereof.  This  Court  reversed  a  decree  of  the  circuit 
court  dismissing  the  bill,  on  demurrer,  for  want  of  juris¬ 
diction,  and  held  that,  on  the  face  of  the  bill,  the  value  of 
the  matter  in  dispute  was  “  the  aggregate  amount  of  the 
claims  fraudulently  procured  by  the  defendants  acting  in 
combination  to  be  allowed  in  the  Probate  Court  as  claims 
against  the  estate.”  In  the  opinion,  after  referring  to  the 
class  of  cases  to  which  Walter  v.  Northeastern  Railroad 
belonged,  the  Court  said :  “  The  case  before  us,  however, 
is  presented  by  the  bill  in  an  entirely  different  aspect. 
The  case  may  be  regarded  as  exceptional  in  its  facts,  and 
may  be  disposed  of  without  affecting  former  decisions. 
There  is  no  dispute  as  to  the  amount  of  any  particular 
claim.  So  far  as  the  bill  is  concerned,  if  any  one  of  the 
specified  claims  is  good  against  the  estate  of  Hiram  Evans, 
then  all  are  good  .  .  .  The  matter  in  dispute  is  whether 
the  lands  .  .  .  can  bfe  sold  to  pay  all  the  claims,  in 
the  aggregate ,  which  the  defendants,  by  combination  and 
conspiracy,  procured  the  Probate  Court  to  allow  against 
the  estate  of  Hiram  Evans.  The  essence  of  the  suit  is  the 
alleged  fraudulent  combination  and  conspiracy  to  fasten 
upon  that  estate  a  liability  for  debts  of  John  Evans, 
which  were  held  by  the  defendants  and  which  they,  act¬ 
ing  in  combination,  procured,  in  cooperation  with  James 
Evans,  to  be  allowed  as  claims  against  the  estate  of 
Hiram  Evans.  By  reason  of  that  combination,  resulting 
in  the  allowance  of  all  those  claims  in  the  Probate  Court, 
as  expenses  of  administering  the  estate  of  Hiram  Evans! 
the  defendants  have  so  tied  their  respective  claims  to¬ 
gether  as  to  make  them,  so  far  as  the  plaintiffs  and  the 
relief  sought  by  them  are  concerned,  one*  claim.  The 
validity  of  all  the  claims  depends  upon  the  same  facts. 
The  lien  on  the  lands  which  is  asserted  by  each  defendant 
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has  its  origin  as  well  in  the  combination  to  which  all 
were  parties  as  in  the  orders  of  the  Probate  Court  which, 
in  furtherance  of  that  combination,  were  procured  by 
their  joint  action.” 

And  in  McDaniel  v.  Traylor,  212  U.  S.  428,  433 — on  a 
second  appeal — in  affirming  a  decree  of  the  circuit  court, 
made  on  return  of  the  case,  again  dismissing  the  suit  for 
want  of  jurisdiction,  upon  a  finding  that  the  allegation 
that  the  defendants  had  conspired  in  procuring  the  allow¬ 
ance  of  the  claims,  had  not  been  established,3  it  was  said: 
“As  we  have  already  seen,  it  was  the  fraudulent  combina¬ 
tion  and  conspiracy  which  united  the  claims  and  made  the 
aggregate  of  the  claims  the  matter  in  dispute.  By  reason 
of  that  combination  we  decided  the  claims  were  ‘  so  tied  ’ 
together  as  to  make  them,  *  so  far  as  the  plaintiffs  and  the 
relief  sought  by  them  are  concerned,  one  claim.’  ” 

We  find  that  under  the  allegations  of  the  present  bill 
the  case  comes  fairly  within  the  reason  of  the  exception 
recognized  in  the  McDaniel  Cases.  It  is  not  only  alleged 
that  the  defendants’  claims  are  without  foundationj  but 
that  they  originated  and  are  being  prosecuted  in  the  state 
court  in  pursuance  of  an  agreement  and  conspiracy  to 
embarass  and  attempt  to  ruin  the  Society.  There  is  no 
dispute  as  to  the  amount  of  any  particular  claim;  and  the 
validity  of  all  of  them  depends  upon  the  same  issue.  A 
conspiracy  to  prosecute,  by  concert  of  action,  numerous 
baseless  claims  against  the  same  person  for  the  wrongful 
purpose  of  harassing  and  ruining  him,  partakes  of  the 
nature  of  a  fraudulent  conspiracy;  and  in  a  suit  to  enjoin 

3  On  the  first  appeal  this  Coqrt  had  said  (p.  428) :  “  If  the  plaintiffs 
do  not  prove  such  a  combination  and  conspiracy,  in  respect,  at  least, 
of  so  many  of  the  specified  claims  as  in  the  aggregate  will  be  of  the 
required  amount,  then  their  suit  must  fail  for  want  of  jurisdiction  in 
the  Circuit  Court;  for,  in  the  absence  of  the  alleged  combination,  the 
claim  of  each  defendant  must,  according  to  our  decisions,  be  regarded, 
for  purposes  of  jurisdiction,  as  separate  from  all  the  others.” 

19458°— 26 - 23 
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them  from  being  separately  prosecuted,  it  must  likewise 
be  deemed  to  tie  together  such  several  claims  as  one  claim 
for  jurisdictional  purposes,  making  their  aggregate  amount 
the  value  of  the  matter  in  controversy.  We  conclude, 
therefore,  that,  on  the  face  of  the  bill,  the  District  Court 
had  jurisdiction  of  the  suit  by  reason  of  the  diversity  of 
citizenship  and  the  amount  in  controversy. 

2.  The  jurisdiction  thus  acquired  was  not  taken  away 
by  §  265  of  the  Judicial  Code,  providing  that,  except  in 
bankruptcy  cases,  “  the  writ  of  injunction  shall  not  be 
granted  by  any  court  of  the  United  States  to  stay  pro¬ 
ceedings  in  any  court  of  a  State.”  This  section  does  not 
deprive  a  district  court  of  the  jurisdiction  otherwise  con¬ 
ferred  by  the  federal  statutes,  but  merely  goes  to  the  ques¬ 
tion  of  equity  in  the  particular  bill;  making  it  the  duty  of 
the  court,  in  the  exercise  of  its  jurisdiction,  to  determine 
whether  the  specific  case  presented  is  one  in  which  relief 
by  injunction  is  prohibited  by  this  section  or  may  never¬ 
theless  be  granted.  Smith  v.  Apple,  supra,  p.  278. 

The  decree  is  reversed  and  the  cause  remanded  for  fur¬ 
ther  proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


STATE  OF  OKLAHOMA  v.  STATE  OF  TEXAS. 
UNITED  STATES,  intervener. 

IN  EQUITY. 

No.  13,  Original.  Argued  November  17,  1924. — Decided  November 

18,  1924 

A  receiver  appointed  by  this  Court  to  conserve  and  operate  private 
oil  wells  as  an  incident  to  an  interstate  boundary  suit,  is  not  sub¬ 
ject  to  a  state  occupation  tax,  laid  on  those  who  engage  in  pro¬ 
ducing  oil,  based  on  the  market  value  of  the  oil  produced.  •  P.  301. 
2.  But  where  the  net  proceeds  of  such  operations  by  the  receiver 
are  in  his  hands  ready  to  be  paid  over  to  the  persons  for  whose 
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ultimate  benefit  the  wells  were  operated,  and  many  of  these  have 
left  the  State  or  become  insolvent  during  the  receivership,  so  that 
collection  by  other  means  would  be  attended  by  embarrassment 
and  loss,  a  timely  petition  of  the  State  for  payment  of  such  taxes 
as  taxes  upon  the  several  beneficiaries,  from  the  respective  funds  so 
derived  and  held  by  the  receiver,  may  equitably  be  granted. 
P.  302. 

3.  Texas  held  entitled  to  payment  of  unpaid  taxes  laid  under  Art. 
7383,  Rev.  Civ.  Stats,  of  Texas,  as  amended,  out  of  net  funds 
derived  by  the  receiver  herein  from  his  operation  of  private  oil 
wells  in  Texas,  each  well  to  be  treated  as  a  separate  unit  in  com¬ 
puting  the  taxes  and  making  the  payments,  the  tax  as  to  each 
well  to  be  computed  on  its  full  production  during  the  receivership, 
payment  in  each  case  to  be  limited  to  the  net  balance  on  hand.  Id. 

4.  As  between  owners  of  wells  and  lessees,  the  amounts  so  paid  for 
taxes  shall  be  charged  against  lessees.  Id. 

5.  The  petition  of  Texas  for  payment  of  additional  taxes,  under  Laws 
of  1917,  c.  30,  §  11,  comes  so  late  that  it  cannot  equitably  be 
allowed,  since  to  grant  it  would  require  readjustment  of  many  of 
the  receiver’s  accounts,  delay  distribution  of  large  funds  in  his 
hands  and  be  distinctly  prejudicial  to  many  claimants.  Id. 

Petition  of  the  State  of  Texas  that  the  receiver  herein 
be  directed  to  pay  the  gross  production  tax  due  under  Art. 
7383,  Rev.  Civ.  Stats,  of  Texas,  as  amended,  upon  the  oil 
produced  in  Texas  during  the  receivership  from  wells  in 
the  hands  of  the  receiver;  and  also  a  like  tax  under  Laws 
of  Texas,  1917,  c.  30.  See  also,  265  U.  S.  513,  par.  4. 

Mr.  Thomas  Watt  Gregory  and  Mr.  W.  A.  Keeling, 
Attorney  General  of  the  State  of  Texas,  with  whom  Mr. 
G.  Carroll  Todd  was  on  the  brief,  for  Texas. 

Mr.  John  Spalding  Flannery  for  Frederic  A.  Delano, 
receiver. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 

the  Court. 

At  the  last  term  the  State  of  Texas  presented  a  petition 
for  an  order  requiring  the  receiver  to  pay,  out  of  the  pro- 
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ceeds  from  receivership  wells  found  to  be  south  of  the  in¬ 
terstate'  boundary,  the  gross-production  tax  which  the 
state  law  exacts  of  those  who  engage  in  producing  crude 
oil  from  wells  within  the  State.  On  consideration  of  the 
petition  the  Court  issued  to  the  receiver  the  instructions 
which  are  set  forth  in  paragraph  4  of  the  order  of  June  9, 
last,  265  U.  S.  513.  The  receiver  collected  the  requisite 
data  and  otherwise  prepared  to  make  payments  of  the 
tax  computed  on  so  much  of  the  oil  produced  from  each 
well  as  was  represented  by  the  proceeds  actually  im¬ 
pounded  in  his  hands.  But  the  State  questioned  that 
mode  of  computation  and  insisted  that  the  total  produc¬ 
tion  be  taken  as  the  basis  of  the  computation;  so  the  re¬ 
ceiver  withheld  payment  until  the  question  could  be 
brought  to  the  attention  of  the  Court. 

In  other  paragraphs  of  the  order  of  June  9  the  receiver 
was  instructed  to  make  necessary  preparations  for  closing 
up  the  receivership,  to  have  his  books  and  accounts  ex¬ 
amined  and  audited  by  designated  public  acountants,  to 
surrender  the  oil  wells  to  the  rightful  claimants,  and  to  pay 
the  net  proceeds  remaining  in  his  hands  to  the  owners, 
lessees,  etc.,  entitled  to  them.  There  were  pressing  rea¬ 
sons  why  this  work  should  go  ahead  and  not  be  deferred 
until  the  tax  question  was  settled.  The  receiver  accord¬ 
ingly  set  aside  from  the  impounded  proceeds  from  each 
well,  in  so  far  as  they  were  sufficient,  the  amount  which 
would  be  required  to  pay  the  tax  in  respect  of  that  well  in 
the  event  the  computation  should  be  based  on  the  full 
production;  and  he  then  proceeded  with  the  work.  That 
work  is  now  far  advanced,  some  of  it  being  completed. 
The  receiver’s  books  and  accounts  have  been  audited; 
statements  of  the  receipts  and  expenses  pertaining  to  each 
well,  certified  by  the  public  acountants,  have  been  trans¬ 
mitted  to ,  the  several  owners,  lessees,  etc. ;  the  time 
allotted  for  presenting  objections  has  expired,  and  the 
checks  for  the  balances  shown  to  be  awaiting  disburse- 
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ment,  after  deducting  the  amount  set  aside  for  the  gross- 
production  tax  and  a  further  sum  to  cover  remaining  re¬ 
ceivership  expenses,  have  been  drawn  and  are  ready,  for ' 
transmission,  save  in  exceptional  instances  where  conflict¬ 
ing  claims  need  to  be  adjusted  or  determined. 

The  State  now  presents  a  supplemental  petition  asking 
that  the  instructions  given  on  the  original  petition  be  so 
modified  as  to  require  that  payments  of  the  gross-produc¬ 
tion  tax  be  computed  on  the  full  production,  and  also  to 
require  payment  of  another  tax  not  mentioned  before. 

The  gross-production  tax  is  prescribed  by  Article  7383 
of  the  Revised  Civil  Statutes  of  Texas  and  an  amendment 
adopted  in  1923,  c.  45,  2d  Called  Sess.  It  is  denominated 
an  “  occupation  tax  ”  and  is  laid  on  all  who  engage  in  pro¬ 
ducing  crude  oil  from  wells  within  the  State.  Up  fo 
April  1,  1923,  the  tax  was  one  and  one-half  per  cent,  of  the 
market  value  of  the  oil  and  since  that  date  it  has  been  two 
per  cent.  The  other  tax  is  prescribed  by  §11  of  an  act 
passed  in  1917  to  regulate  common-carrier  pipe  lines  en¬ 
gaged  in  transporting  crude  oil,  c.  30,  Laws  1917.  It  is 
laid  on  the  same  persons  and  in  the  same  manner  as  the 
gross-production  tax  and  is  to  be  used  in  paying  salaries 
and  expenses  incident  to  the  enforcement  of  the  pipe-line 
regulations.  The  tax  is  one-twentieth  of  one  per  cent,  of 
the  market  value  of  the  oil  produced. 

This  is  an  interstate-boundary  suit  and  has  been  enter¬ 
tained  in  virtue  of  the  original  jurisdiction  which  the  Con¬ 
stitution  confers  oh  this  Court  in  respect  of  controversies 
between  States.  The  appointment  of  the  receiver  and  the 
conduct  of  the  receivership,  like  the  other  proceedings, 
have  been  in  virtue  of  that  jurisdiction.  In  all  that  the  re¬ 
ceiver  has  done  he  has  been  the  Court’s  agent  and  repre¬ 
sentative.  In  operating  the  oil  wells  in  the  area  in  dispute 
he  was  not  engaged  in  a  business  or  pursuing  an  occupa¬ 
tion  in  the  ordinary  acceptation  of  those  terms,  but  as  an 
officer  of  the  Court  was  conserving  the  property  within 
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that  area  for  the  benefit  of  those  to  whom  it  ultimately 
might  prove  to  belong.  The  State  recognizes  that  all  this 
is  true,  and  so  does  not  seek  to  subject  the  receiver  to  the 
taxes  described  but  only  to  have  them  paid  out  of  the  pro¬ 
ceeds  of  the  oil  production  which  are  in  his  hands  and 
ready  to  be  paid  over  to  those  for  whose  ultimate  benefit 
the  wells  have  been  operated.  In  other  words,  the  State 
seeks,  through  the  equitable  aid  of  the  Court,  to  have  the 
taxes  paid  out  of  these  proceeds  before  they  are  turned 
over  to  the  beneficiaries  on  whom  the  taxes  otherwise 
would  fall.  This  aid  is  invoked  on  the  ground  that  dur¬ 
ing  the  receivership  many  of  the  beneficiaries  have  be¬ 
come  insolvent  or  left  the  State,  so  that  the  collection  of 
the  taxes  by  other  means  would  be  attended  with  em¬ 
barrassment,  and  in  some  instances  be  impossible. 

As  to  the  gross-production  tax,  we  think  the  State  is 
equitably  entitled  to  the  relief  sought,  and  that  the 
amounts  to  be  paid  should  be  computed  on  the  full  pro¬ 
duction.  Sufficient  money  has  been  set  aside,  and  the 
payments  can  be  made  without  material  inconvenience  or 
appreciable  interruption  of  other  work.  In  a  few  in¬ 
stances  the  tax  already  has  been  paid  by  parties  in  in¬ 
terest  ;  and  of  course  it  should  not  be  paid  again.  There 
are  also  instances  where  a  part  only  of  the  proceeds  was 
impounded  and  the  net  balance  in  the  receiver’s  hands  is 
not  sufficient  to  pay  the  full  tax.  In  such  cases  the  pay- 
-ment  necessarily  will  be  limited  to  the  net  balance  in 
hand.  Because  of  the  difference  in  ownership  each  well 
should  be  treated  as  a  separate  unit  in  computing  the  tax 
and  making  the  payments.  As  between  owners  arid 
lessees  the  amourits  paid  should  be  charged  against  the 
lessees,  on  whom  as  between  the  two  the  tax  would  fall. 

As  to  the  other  tax,  we  think  the  State’s  request  should 
be  denied.  It  comes  so  late  that  the  weight  of  equitable 
considerations  is  against  its  allowance.  Tt)  grant  it  would 
require  a  readjustment  of  many  of  the  receiver’s  accounts; 
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would  delay  the  distribution  of  the  proceeds,  which  in  the 
aggregate  reach  large  figures,  and  would  be  distinctly 
prejudicial  to  many  claimants.  Other  objections  to  it 
have  been  suggested,  but  they  need  not  be  considered. 

An  order  will  be  entered  in  accordance  with  this  opinion. 


STATE  OF  OKLAHOMA  v.  STATE  OF  TEXAS. 

UNITED  STATES,  intervener. 

IN  EQUITY. 

No.  13,  Original.  Order  entered  November  18,  1924. 

Order  amending  an  earlier  order  (265  U.  S.  513,  par.  4)  for  payment 
of  a  gross-production  tax  to  Texas  out  of  funds  held  by  the  re¬ 
ceiver  and  denying  the  State’s  supplemental,  petition  for  payment 
of  another  like  tax. 

On  consideration  of  the  supplemental  petition  of  the 
State  of  Texas  for  a  modification  of  paragraph  4  of  the 
order  of  June  9,  last,  it  is  ordered  that  the  petition  be 
denied  in  so  far  as  it  relates  to  the  tax  prescribed  in  §  11 
of  the  Texas  statute  of  February  20,  1917,  regulating  pipe 
lines, — the  denial  to  be  without  prejudice  to  such  right  as 
the  State  may  have  to  collect  this  tax  from  persons  other 
than  the  receiver, — and  that  paragraph  4  of  the  said  order 
of  June  9,  last,  relating  to  the  payment  of  the  gross-pro¬ 
duction  tax  prescribed  by  Article  7383  of  the  Revised 
Civil  Statutes  of  Texas,  as  amended  by  an  Act  of  June  2, 
1923,  be  so  modified  as  to  require  (a)  that  the  amounts  to 
be  paid  by  the  receiver  be  computed  on  the  full  produc¬ 
tion  of  each  well,  (b)  that  the  payment  in  respect  of  any 
well  be  not  in  excess  of  the  net  proceeds  from  that  well 
remaining  in  the  receiver’s  hands,  (c)  that  the  payments 
be  only  of  such  part  of  the  tax  as  has  not  been  paid  bv 
parties  in  interest,  and  (d)  -that  as  between  owner  and 
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lessees  the  payments  by  the  receiver  be  charged  against 
the  lessees,  they  being  the  ones  on  whom  as  between  the 
two  the  tax  would  fall. 


UNITED  STATES  v.  CHILDS,  TRUSTEE  IN  BANK¬ 
RUPTCY  OF  J.  MENIST  COMPANY,  INC. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  80.  Submitted  October  14,  1924. — Decided  November  24,  1924. 

In  the  provision  of  the  Act  of  1916  (§  14-a,  Tit.  I,  Part  II,  39  Stat. 
756)  adding  the  sum  of  5%  to  delinquent  income  tax  and  “interest” 
at  the  rate  of  1%  per  month  upon  the  tax  from  the  time  it  became 
due,  the  interest  is  not  penal  but  compensatory,  and  its  allowance, 
on  a  claim  by  the  Government  against  a  bankrupt,  is  therefore  con¬ 
sistent  with  §  57— j  of  the  Bankruptcy  Act.  New  York  v.  Jersawit, 
263  U.  S,  493,  distinguished.  P.  307. 

290  Fed.  947,  reversed. 

Certiorari  to  a  judgment  of  the  Circuit  Court  of  Ap¬ 
peals  affirming  an  order  of  the  District  Court  which,  in 
turn,  affirmed  an  order,  of  a  referee  in  bankruptcy  allow¬ 
ing  the  Government’s  claim  for  an  income  tax,  but  fixing 
the  interest  thereon  at  6%  per  annum,  the  legal  rate  in 
the  State,  in  lieu  of  the  1%  per  month  demanded  by  the 
Government. 

Mr.  Solicitor  General  Beck,  Mrs.  Mabel  Walker  Wille- 
brandt,  Assistant  Attorney  General,  and  Mr.  Sewall  Key 
for  the  United  States. 

The  Government  is  entitled  to  interest  upon  its  claim 
at  the  rate  of  one  .per  centum  per  month. 

While  §  57— j  of  the  Bankruptcy  Act  forbids  the  allow¬ 
ance  of  penalties  against  the  estate  of  a  bankrupt,  it 
specifically  allows  “  such  interest  as  mav  have  accrued 
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•  •  •  according  to  law.”  The  law  allowing  interest  in 

such  cases  as  this  is  § 14(a)  of  the  Revenue  Act. 

The  word  u  interest  ”  is  clearly  used  here  in  contradis¬ 
tinction  to  the  five  per  centum  which  manifestly  belongs 
to  the  category  of  penalties.  The  Treasury  Department 
has  consistently  so  held.  The  distinction  between  “  pen¬ 
alty  ”  and  “  interest  ”  is  also  recognized  by  the  revenue 
laws  of  other  years. 

e  The  word  “  interest  ”  is  to  be  understood  in  its  ordinary 
sense. 1  United  States  v.  Isham,  17  Wall.  496.  To  hold 
that  Congress  intended  to  use  the  word  in  the  sense  of  a 
penalty  is  contrary  to  all  rules  of  interpretation  and  in¬ 
vokes  a  special  definition  of  the  word  “  interest  ”  that  is 
unwarranted.  United  States  v.  Guest,  143  Fed.  456; 
Chattanooga  v.  Hill,  139  Fed.  600;  In  re  Kallak,  147  Fed. 
276;  In  re  Scheldt  Bros.,  177  Fed.  599.  Distinguishing 
In  re  Ashland,  etc.  Co.,  229  Fed.  829;  New  York  v.  Jersa- 
wit,  263  U.  S.  493;  Rochester  v.  Bloss,  185  N.  Y.  42;  In  re 
Clark  Realty  Co.,  253  Fed.  938;  Dayton  v.  Stanard,  241 
*U.  S.  588;  In  re  Winthers  Motors ,  Inc.,  (D.  C.  E.  Wis., 
Aug.  27,  1924,  unreported). 

The  United  States  is  entitled  to  interest  on  delinquent 
taxes  even  in  the  absence  of  statute.  Billings  v.  United 
States,  232  U.  S.  261. 

Interest  at  the  rate  of  one  per  centum  per  month  pro¬ 
vided  by  Congress  is  not  excessive. 

The  rate  of  interest  provided  by  state  law  is  not  appli¬ 
cable  to  delinquent  federal  taxes  owing  by  bankrupts. 
People  v.  Central  Pac.  R.  R.  Co.,  106  Cal.  576;  Rochester 
v.  Bloss,  185  N.  Y.  42;  Boston  &  Maine  Railroad  v.  United 
States,  265  Fed.  578;  certiorari  denied,  255  U.  S.  577. 

Mr.  Moses  Cohen  for  respondent. 

The  Government  is  not  entitled  to  interest. 

Taxes  are  regarded  as  debts  under  the  Bankruptcy  Act. 
In  re  Sherwoods,  210  Fed.  754;  Kaw  Boiler  Works  v. 
Schull,  230  Fed.  587. 


306 


OCTOBER  TERM,  1924. 

Opinion  of  the  Court. 


266  U.  S. 


The  United  States  is  bound  by  the  Bankruptcy  Act. 
Guarantee  Co.  v.  Title  Guaranty  Co.,  224  U.  S.  152;  U.  S. 
Fidelity  Co.  v.  Bray,  225  U.  S.  205;  United  States  v. 
Wood,  290  Fed.  109;  affd.  263  U.  S.  680. 

In  the  determination  of  the  question  as  to  whether  fed¬ 
eral  taxes  bear  interest,  §  63-a  of  the  Bankruptcy  Act 
must  likewise  be  considered.  Debts  do  not  bear  interest 
after  the  filing  of  the  petition  in  bankruptcy.  Sexton  v. 
Dreyjus,  219  U.  S.  339.  Section  57— j  of  the  Bankruptcy 
Act  provides  for  the  payment  of  “  such  interest  as  may 
have  accrued  thereon  according  to  law.”  What  other  law 
could  have  been  intended  than  the  law  that  a  debt 
bears  interest  until  the  date  of  the  filing  of  the  petition  in 
bankruptcy?  Swarts  v.  Hammer,  194  U.  S.  441,  distin¬ 
guished. 

If  the  Government  is  entitled  to  interest  on  its  claim 
until  paid,  the  rate  of  interest  should  not  be  more  than  6 
per  cent,  per  annum.  Sun  Printing  Assn.  v.  Moore,  183 
U.  S.  642;  In  re  Ashland,  etc.  Co.,  229  Fed.  829;  New 
York  v.  Jersawit,  263  U.  S.  493;  In  re  Clark  Realty  Co:, 
253  Fed.  938;  Dayton  v.  Stanard,  241  U.  S.  588. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
Court. 

The  Collector  of  Internal  Revenue  of  the  Second  Dis¬ 
trict  of  New  York  filed  a  claim  against  the  Trustee  in 
Bankruptcy  of  J.  Menist  Company,  Inc.,  Edward  H. 
Childs,  in  the  sum  of  $2,421.75,  plus  5%  penalty  and  1% 
interest  per  month  thereon  until  paid.  The  claim  was 
for  an  additional  income  tax  for  the  year  1917. 

The  justification  for  the  claim,  as  stated  by  the  Circuit 
Court  of  Appeals,  is:  “  Act  of  October  3,  1917  (40  Stat. 
300,  sec.  212),  making  sec,  14(a)  of  the  act  of  September 
8,  1916  (39  Stat.  756),  applicable  to  taxes  under  the  1917 
act.”  By  §  14(a)  of  Title  I,  Part  II,  of  the  Act  of  1916, 
it  is  provided  that:  “.  .  .  to  any  sum  or  sums  due  and 
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unpaid  after  the  fifteenth  day  of  June  in  any  year,  or  after 
one  hundred  and  five  days  from  the  date  on  which  the  re¬ 
turn  of  income  is  required  to  be  made  by  the  taxpayer,  and 
after  ten  days’  notice  and  demand  thereof  by  the  collector, 
there  shall  be  added  the  sum  of  five  per  centum  on  the 
amount  of  tax  unpaid  and  interest  at  the  rate  of  one  per 
centum  per  month  upon  said  tax  from  the  time  the  same 
becomes  due.” 

As  an  element  for  consideration  in  connection  with 
§  14(a)  is  §  57— j  of  the  Bankruptcy  Act.  It  reads  as  fol¬ 
lows:  “  Debts  owing  to  the  United  States,  a  State,  a 
county,  a  district,  or  a  municipality  as  a  penalty  or  for¬ 
feiture  shall  not  be  allowed,  except  for  the  amount  of  the 
pecuniary  loss  sustained  by  the  act,  transaction,  or  pro¬ 
ceeding  out  of  which  the  penalty  or  forfeiture  arose,  with 
reasonable  and  actual  costs  occasioned  thereby  and  such 
interest  as  may  have  accrued  thereon  according  to  law.” 

The  Government  withdrew  its  claim  for  5%  penalty  but 
urged  its  claim  for  1%  interest. 

The  Referee,  however,  decided  that  the  cited  provisions 
“  constitute  a  statutory  characterization  or  definition 
.  .  .  ”  not  only  as  to  the  5%  penalty  but  also  in  respect 

to  the  1  %  interest  per  month,  and  relieved  the  estate  in 
bankruptcy  from  its  payment.  He  allowed  the  claim  for 
$2,421.75  with  interest  at  6%  per  anum  to  the  date  of  pay¬ 
ment. 

The  order  was  affirmed  by  the  District  Court.  This  was 
affirmed  by  the  Circuit  Court  of  Appeals  and  its  action  is 
now  here  for  review. 

At  the  outset  we  are  confronted  with  the  difference  be¬ 
tween  penalty  and  interest.  A  penalty  is  a  means  of  pun¬ 
ishment  ;  interest  a  means  of  compensation.  Bouvier  de¬ 
fines  it  to  be  “  a  consideration  paid  fbr  the  use  of  money 
or  for  forbearance  in  demanding  it  when  due.”  This 
Court  has  declined  to  give  it  peremptory  definition, ,  and 
construing  statutes  considered  that  it  could  “safely  de- 
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clirfe  either  to  limit  ”  the  word  debts  “  to  existing  dues,  or 
to  extend  its  meaning  so  as  to  embrace  all  dues  of  what¬ 
ever  origin  and  description.”  Lane  County  v.  Oregon,  7 
Wall.  71,  79.  See  also  New  Jersey  v.  Anderson,  203  U.  S. 
483,  493.  To  what  conclusion  does  like  liberty  of  con¬ 
struction  conduct  in  the  present  case? 

The  imposition  of  a  tax  is  certainly  a  function  of  gov¬ 
ernment  and  creates  an  obligation,  and  the  power  that 
creates  the  obligation  can  assign  the  measure  of  its  delin¬ 
quency — the  detriment  of  delay  in  payment;  and  §  14(a) 
has  done  so  in  this  case,  and  explicitly  done  so.  Five  per 
centum  penalty  is  the  cost  of  delinquency,  and  interest 
upon  the  amount  due  at  1%  per  month — 12%  a  year. 
There  is  no  ambiguity  in  the  declaration  nor  the  distinc¬ 
tion  made.  Against  their  clearness  and  completeness 
§  57— j  of  the  Bankruptcy  Act  is  cited. 

The  Government  yields  as  to  the  5%  penalty.  It  re¬ 
sists  as  to  the  1%  interest.  The  Circuit  Court  of  Ap¬ 
peals  considered  that  the  1%  was  involved  as  well,  as  be¬ 
ing  in  effect  penalty  and  not  saved  by  its  name,  though  it 
was  imposed  by  the  legislature  and  within  the  legislative 
power,  and  notwithstanding  that  taxes  are  treated  as  debts 
within  the  meaning  of  the  Bankruptcy  Act.  In  re  Sher¬ 
woods,  210  Fed.  754,  758;  Kaw  Boiler  Works  v.  Schull, 
230  Fed.  587. 

The  Circuit  Court  of  Appeals  adjudged  the  tax  in  the 
present  case  a  debt  and  assigned  against  it  interest  at 
6% ;  the  court  considering  that  that  interest  was  compen¬ 
sation  for  the  delinquency,  anything  in  excess  becoming 
penalty  and  within  the  prohibition  of  §  57— j.  The  court 
said,  “  On  the  point  at  bar  [one  per  cent,  interest  as  the 
price  of  the  delay  being  penalty]  we  are  in  accord  with 
Re  Ashland,  etc.,  229  Fed.  829,  and  hold  that  there  being 
no  evidence  of  any  injury  or  damage  to  the  Government 
by  the  withholding  of  this  tax  except  that  which  flows 
from  the  nonpayment  of  a  just  debt,  anything  in  excess  of 
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the  legal  rate  of  interest  is  to  be  treated  £S  a  penalty  and 
not  allowed.” 

We  are  unable  to  concur.  It  makes  the  rate  of  interest 
that  of  a  particular  locality,  differing  with  the  locality — • 
in  New  York,  as  said  by  the  Government,  6%,  in  the 
middle  West  8%  and  on  the  Pacific  coast  10%, — and 
abridges  or  controls  a  federal  statute  by  a  local  law  or 
custom,  and  takes  from  it  uniforipity  of  operation.  Be¬ 
sides,  the  federal  statute  is  precise;  and  it  is  made  peremp¬ 
tory  by  the  distinction  between  “  penalty  ”  and  “  in¬ 
terest  ”,  and  if  it  may  be  conceded  that  the  use  of  the 
latter  word  would  not  save  it  from  condemnation  if  it 
were  in  effect  the  former,  it  cannot  be  conceded  that  1% 
per  month — 12%  a  year — gives  it  that  illegal  effect,  cer¬ 
tainly  not  against  legislative  declaration  that  is  within 
the  legislative  power,  there  being  no  ambiguity  to  resolve. 

To  this  conclusion  New  York  v.  Jersawit,  263  U.  S.  493, 
is  not  antagonistic.  There  a  statute  of  New  York  was 
passed  on  which  required  “every  domestic  corporation” 
to  “  annually  pay  in  advance  .  .  .  an  annual  fran¬ 

chise  tax  ”  upon  its  net  income  for  the  year  next  preced¬ 
ing,  and  provided  that,  if  the  tax  were  not  paid,  the  corpo¬ 
ration  should  pay  “  in  addition  to  the  amount  of  such 
tax  .  .  .  ten  per  centum  of  such  amount,  plus  one 

per  centum  for  each  month  the  tax  .  .  .  remains  un¬ 

paid.”  This  liability  the  lower  federal  courts  pronounced 
a  penalty  and  not  to  be  allowed.  In  that  conclusion  this 
Court  concurred  and  decided  that,  being  penalty,  it  was 
disallowed  by  the  Bankruptcy  Act,  §  57— j.  And  this  not 
only  because  the  one  per  centum  was  “  more  than  the 
value  of  the  use  of  the  money  ”  but  because  it  was  added 
by  the  statute  to  the  10%  to  make  a  single  sum  and  must 
be  treated  as  part  of  one  corpus  and  must  fall  with  that. 

The  tax  in  this  case  is  one  on  income;  a  burden  imposed 
for  the  support  of  the  Government.  Interest  is  put  upon 
it  and  so  denominated,  distinguished  from  the  5%  as  pen- 
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alty,  clearly  intended  to  compensate  the  delay  in  pay¬ 
ment  of  the  tax — the  detriment  of  its  non-payment,  to 
be  continued  during  the  time  of  its  non-payment — com¬ 
pensation,  not  punishment. 

Judgment  reversed. 


WHITE,  TRUSTEE  OF  THE  ESTATE  OF  PETE 
STUMP/BANKRUPT,  v.  VETA  STUMP. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No.  20.  Submitted  February  18,  1924. — Decided  November  24,  1924. 

1.  Under  the  law  of  Idaho,  land  does  not  become  exempt  as  a  home¬ 
stead  from  levy  and  sale  under  judicial  process  until  the  prescribed 
declaration  has  been  ftled  for  record  in  the  office  of  the  county  re¬ 
corder.  P.  311. 

2.  The  exemptions  under  state  law  which  are  allowed  by  the  Bank¬ 
ruptcy  Act  are  only  such  as  exist  as  present  rights  when  the  peti¬ 
tion  in  bankruptcy  is  filed.  P.  312. 

284  Fed.  199,  reversed. 

Certiorari  to  an  order  of  the  Circuit  Court  of  Appeals 
affirming  an  order  of  the  District  Court  which  sustained 
a  claim  of  homestead  exemption  made  by  the  wife  of  a 
bankrupt  in  the  joint  behalf  of  herself  and  her  husband. 

Mr.  James  E.  Babb  for  petitioner.  Mr.  Samuel  O.  Tan- 
nahill  and  Mr.  Robert  D.  Leeper  were  also  on  the  brief. 

Mr.  Harve  H.  Phipps  for  respondent. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  Court. 

Peter  Stump  was  adjudged  a  bankrupt  on  his  voluntary 
petition,  which  was  accompanied  by  the  usual  schedules. 
Among  the  assets  listed  was  a  quarter  section  of  land  on 
which  he  and  his  family  had  been  and  were  residing ;  but 
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nothing  was  said  at  the  time  about  a  homestead  exemp¬ 
tion.  Two  months  later  the  bankrupt’s  wife,  with  his 
assent,  asked  that  the  land  be  set  apart  as  an  exempt 
homestead  for  their  joint  benefit.  The  trustee  objected 
and  on  a  hearing  the  exemption  was  disallowed  by  the 
referee.  On  review  that  ruling  was  reversed  by  the  Dis¬ 
trict  Court,  and  on  petition  for  revision  the  reversal  was 
sustained  by  the  Circuit  Court  of  Appeals,  284  Fed..  199. 
The  case  is  here  on  certiorari. 

The  laws  of  the  State  of  Idaho,  where  the  land  is  situate, 
provide  for  a  homestead  exemption,  but  only  where  a 
declaration  that  the  land  is  both  occupied  and  claimed  as 
a  homestead  is  made  and  filed  for  record  as  therein  pre¬ 
scribed.  If  the  family  consist  of  husband  and  wife, 
whether  with  "or  without  children,  either  may  make  the 
declaration.  It  “  must  ”  be  executed  and  acknowledged 
like  a  conveyance  of  real  property  and  “  must  ”  be  filed 
for  record  in  the  office  of  the  county  recorder.  The  ex¬ 
emption  arises  when  the  declaration  is  filed,  and  not 
before.  Up  to  that  time  the  land  is  subject  to  execution 
and  attachment  like  other  land;  and  where  a  levy  is 
effected  while  the  land  is  in  that  condition  the  subsequent 
making  and  filing  of  a  declaration  neither  avoids  the  levy 
nor  prevents  a  sale  under  it.  Idaho  Comp.  Stat.  1919,  §§ 
5441,  5462-5465;  Smith  v.  Richards,  2  Idaho,  498;  Wright 
v.  Westheimer,  3  Idaho,  232;  Law  v.  Spence,  5  Idaho,  244; 
Burbank  v.  Kirby,  6  tcjaho,  210. 

Here  no  declaration  was  made  and  filed  for  record  until 
a  month  after  Stipnp’s  petition  in  bankruptcy  was  filed 
and  he  was  adjudged  a  bankrupt.  A  declaration  was  then 
made  and  filed  by  his  wife  for  their  joint  benefit.  Whether 
in  these  circumstances  there  was  such  a  right  to  a  home¬ 
stead  exemption  as  could  be  recognized  and  allowed  in 
the  bankruptcy  proceeding  is  the  question  for  decision. 

The  District  Court  gave  an  affirmative  answer  in  defer¬ 
ence  to  the  decision  of  the  Circuit  Court  of  Appeals  for 
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that  circuit  in  Brandt  v.  Mayhew,  218  Fed.  422,  a  case 
arising  in  California,  in  which  it  was  held,  one  judge  dis¬ 
senting,  that  a  bankrupt  is  not  precluded  from  claiming  a 
homestead  as  exempt  merely  because,  when  the  petition 
in  bankruptcy  is  filed,  he  has  not  done  all  that  is  required 
by  the  state  law  to  entitle  him  to  the  exemption,  but  may 
rightfully  demand  that  the  exemption  be  allowed  where 
he  has  met  the  requirements  of  the  state  law  within  a 
reasonable  time  after  the  filing  of  the  petition.  The  Cir¬ 
cuit  Court  of  Appeals  adhered  to  that  decision,  and  there¬ 
fore  sustained  the  action  of  the  District  Court.  Other 
courts  in  which  the  question  has  arisen  have  regarded  the 
bankruptcy  law  as  meaning  that  the  right  to  such  an  ex¬ 
emption  must  be  tested  by  the  situation  existing  when  the 
petition  in  bankruptcy  is  filed,  and  have  held  that  where 
the  land  is  not  then  exempt  under  the  state  law  it  passes 
to  the  trustee  for  the  benefit  of  the  creditors.  In  re 
Youngstrom,  153  Fed.  98;  Edgington  v.  Taylor ,  270  Fed. 
48;  In  re  Lehfeldt,  225  Fed.  681. 

The  bankruptcy  law  does  not  directly  grant  or  define 
any  exemptions,  but  directs,  in  §  6,  that  the  bankrupt  be 
allowed  the  exemptions  “  prescribed  by  the  State  laws  in 
force  at  the  time  of  the  filing  of  the  petition  in  other 
words,  it  makes  the  state  laws  existing  when  the  petition 
is  filed  the  measure  of  the  right  to  exemptions.  It  fur¬ 
ther  provides  that  a  voluntary  bankrupt  shall  claim  the 
exemptions  to  which  he  is  entitled  in  a  schedule  filed 
“  with  the  petition,”  and  an  involuntary  bankrupt  shall 
claim  his  in  a  schedule  filed  within  ten  days  after  the  ad¬ 
judication,  unless  further  time  be  granted,  §  7,  cl.  8;  that 
the  trustee  shall  set  apart  the  exempt  property  and  re¬ 
port  the  same  to  the  court  as  soon  as  practicable  after  his 
appointment,  §  47a,  cl.  11;  that  the  trustee  shall  be  vested 
by  operation  of  law  with  the  title  of  the  bankrupt  to  all 
property,  in  so  far  as  it  is  not  exempt,  which  “  prior  to  the 
filing  of  the  petition  ’  he  could  by  any  means  have  trans- 
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ferred  or  which  might  have  been  levied  upon  and  sold 
under  judicial  process,  §  70a;  and  that  the  bankrupt  shall 
be  given  4  discharge  releasing  him  from  debts  owing  “  at 
the  time  of  the  filing  of  the  petition,”  §§17  and  63. 

These  and  other  provisions  of  the  bankruptcy,  law  show 
that  the  point  of  time  which  is  to  separate  the  old  situa¬ 
tion  from  the  new  in  the  bankrupt’s  affairs  is  the  date 
when  the  petition  is  filed.  This  has  been  recognized  in  our 
decisions.  Thus  we  have  said  that  the  law  discloses  a  pur¬ 
pose  “  to  fix  the  line  of  cleavage  ”  with  special  regard  to 
the  conditions  existing  when  the  petition  is  filed,  Everett 
v.  Judson,  228  U.  S.  474,  479,  and  that— “  It  is  then  that 
the  bankruptcy  proceeding  is  initiated,  that  the  hands  of 
the  bankrupt  and  of  his  creditors  are  stayed  and  that  his 
estate  passes  actually  or  potentially  into  the  control  of 
the  bankruptcy  court.”  Bailey  v.  Baker  Ice  Machine  Co., 
239  U.  S.  268,  275;  Acme  Harvester  Co.  v.  Beekman  Lum¬ 
ber  Co.,  222  U.  S.  300,  307.  When  the  law  speaks  of  prop¬ 
erty  which  is  exempt  and  of  rights  to  exemptions  it  of 
course  refers  to  some  point  of  time.  In  our  opinion  this 
point  of  time  is  the  one  as  of  which  the  general  estate 
passes  out  of  the  bankrupt’s  control,  and  with  respect  to 
which  the  status  and  rights  of  the  bankrupt,  the  creditors 
and  the  trustee  in  other  particulars  are  fixed.  The  pro¬ 
visions  before  cited  show — some  expressly  and  others  im¬ 
pliedly — that  one  common  point  of  time  is  intended  and 
that  it  is  the  date  of  the  filing  of  the  petition.  The  bank¬ 
rupt’s  right  to  control  and  dispose  of  the  estate  termi¬ 
nates  as  of  that  time,  save  only  as  to  “  property  which  is 
exempt,”  §  70a.  The  exception,  as  its  words  and  the 
context  show,  is  not  of  property  which  would  or  might  be 
exempt  if  some  condition  not  performed  were  performed, 
but  of  property  to  which  there  is  under  the  state  law  a 
present  right  of  exemption- — one  which  withdraws  the 
property  from  levy  and  sale  under  judicial  process. 

19458°— 25 - 24 
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The  land  in  question  here  was  not  iti  that  situation 
when  the  petition  was  filed.  It  was  not  then  exempt  un¬ 
der  the  state  law,  but  was  subject  to  levy  and  sale.  One 
of  the  conditions  on  which  it  might  have  been  rendered 
exempt  had  not  been  performed.  Under  the  state  law 
the  fact  that  the  other  conditions  were  present  did  not 
suffice.  The  concurring  presence  of  all  was  necessary  to 
create  a  homestead  exemption. 

Decree  reversed. 


DAVIS,  AGENT  OF  THE  PRESIDENT  UNDER  SEC¬ 
TION  206  OF  THE  TRANSPORTATION  ACT,  1920, 
v.  O’HARA. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 

NEBRASKA. 

No.  63.  Argued  October  10,  13,  1924.- — Decided  November  24,  1924. 

1.  General  orders  of  the  Director  General  of  Railroads  providing 
that  suits  against  him  must  be  brought  in  the  county  or  district 
where  the  plaintiff  resided  at  the  time  of  accrual  of  the  cause  of 
action,  or  in  the  county  or  district  where  it  arose,  are  in  legal 
effect  orders  of  the  President  and  are  valid.  Federal  Control  Act, 
§  10,  40  Stat.  466.  P.  317. 

2.  An  action  by  an  employee  of  the  Director  General  for  personal 
injuries  sustained  in  the  operation  of  a  railroad  under  federal  con¬ 
trol  is  an  action  against  the  United  States;  and  only  to  the  extent 
clearly  indicated  by  the  Federal  Control  Act  and  orders  of  the 
Director  General  was  the  sovereign  immunity  from  suit  waived. 
Id. 

3.  Decision  of  a  state  supreme'  court  that  the  Director  General,  by 
not  sufficiently  asserting  and  insisting  upon  it,  waived  immunity 
under  the  federal  act  and  orders  from  being  sued  in  the  particular 
venue,  does  not  bind  this  court  on  review.  P.  318. 

4.  A  special  appearance  for  the  declared  purpose  of  objecting  to 
jurisdiction  over  the  subject  matter,  as  well  as  to  jurisdiction  over 
defendant’s  person, — construed  as  confined  to  the  latter  point  by 
the  grounds  set  up  in  the  motion  to  quash  the  summons.  P.  318. 
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5.  In  Nebraska,  objection  to  jurisdiction  over  the  person,  in  a  special 
appearance  and  motion  to  quash  the  summons  for  defects  not  ap¬ 
parent  On  the  face  of  the  complaint,  is  not  waived,  by  adding  an 
unfounded  objection-  to  jurisdiction  over  the  subject  matter.  P. 
319. 

6.  A  motion  to  quash  service  and  a  defense,  based  on 'allegations  of 
fact  which  show  that  the  action  is  in  a  wrong  venue,  which  are 
consistent  with  the  complaint  and  not  denied  by  the  plaintiff, 
should  not  be  overruled  because  the"  defendant  did  not  bring  evi¬ 
dence  to  sustain  the  allegations.  P.  319. 

7.  A  defense  well  pleaded  but  not  urged  at  a  first  trial  may  be  in¬ 
sisted  on  at  a  second  trial.  P.  321. 

8.  A  ruling  of  a  state  supreme  court  that  its  former  decision  of  a 
federal  question  became  the  law  of  the  case  on  a  second  appeal, 
does  not  affect  the  power  of  this  Court  to  examine  the  question 
upon  review  of  the  final  judgment.  P.  321. 

109  Neb.  615,  reversed. 

Certiorari  to  a  judgment  of  the  Supreme  Court  of 
Nebraska  which  affirmed  a  judgment  recovered  by  O’Hara 
in  an  action  for  personal  injuries  brought  against  the  Di¬ 
rector  General  of  Railroads.  The  case  went  twice  to  the 
court  below.  108  Neb.  74;  109  Id.  615. 

Mr.  C.  A.  Magaw  and  Mr.  N.  H.  Loomis,  with  whom 
Mr.  A.  A.  McLaughlin  and  Mr.  Edson  Rich  were  on 
the  briefs,  for  petitioner. 

Mr.  John  O.  Yeiser  and  Mr.  John  C.  Travis,  with  whom 
Mr.  Benjamin  S.  Baker  was  on  the  brief,  for  respondent. 

Mr.  Justice  Eutlei  delivered  the  opinion  of  the  Court. 

September  13,  1919,  while  employed  by  the  Director 
General  of  Railroads  in  the  operation  of  a  railroad  under 
federal  control,  plaintiff  was  injured  by  explosion  of  a 
blasting  cap.  The  injury  occurred  at  Council  Bluffs, 
Iowa,  where  he  then  resided.  He  brought  this  action  in 
the  district  court  of  Douglas  County,  Nebraska,  to  re¬ 
cover  damages  for  his  injuries.  His  petition  did  not  show 
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where  the  injury  occurred  or  where  he  lived  when  injured. 
The  Director  General  appeared  specially  for  the  purpose 
of  objecting  to  the  jurisdiction  of  the  court  “  over  the  per¬ 
son  of  the  defendant  and  over'  the  subject  matter  of  this 
action  ”,  and  moved  to  quash  the  summons;  the  grounds 
alleged  were  “  that  General  Orders  Nos.  50,  50- A,  18,  18-A 
and  18-B,1  issued  by  the  Director  General  .  .  .  pro¬ 

vide  that  all  suits  against  the  Director  General  of  Rail¬ 
roads,  as  authorized  by  General  Order  No.  50- A,  must  be 
brought  in  the  county  or  district  where  the  plaintiff  re¬ 
sided  at  the  time  of  the  accrual  of  the  cause  of  action,  or 
in  the  county  or  district  where  the  cause  of  action  arose  ” ; 
that  plaintiff,  at  the  time  of  the  accrual  of  the  cause  of  ac¬ 
tion,  did  not  reside  in  Douglas  County,  Nebraska,  and  that 
the  cause  of  action  did  not  arise  there.  Plaintiff  did  not 
deny  the  allegations  on  which  the  motion  was  based.  The 
district  court  overruled  the  motion  without  more.  The 
defendant  answered,  setting  up  the  same  objection  to 
jurisdiction  and  his  defenses  on  the  merits.  Later,  plain¬ 
tiff  filed  an  amended  petition ;  and  to  that  defendant  filed 
answer,  in  which  he  again  asserted  his  objection  to  juris¬ 
diction.  At  the  trial,  after  the  evidence  was  heard,  the 
court  upon  its  own  motion  instructed  the  jury  to  return  -a 
verdict  for  defendant;  and  judgment  was  entered  in  his 
favor.  The  plaintiff  made  a  motion  for  a  new  trial  which 
was  denied.  He  then  appealed  to  the  Supreme  Court. 
Defendant’s  objection  to  the  jurisdiction  was  urged  by 
brief  filed  by  leave  of  court  specially  given.  But  the 
question  was  not  decided,  because  defendant  had  not 
taken  a  cross  appeal.  108' Neb.  74,  81.  The  judgment  of 
the  district  court  was  reversed  on  the  merits.  At  the  new 
trial  plaintiff  testified  that  his  injuries  occurred  at  Council 
‘Bluffs,  Iowa,  and  that  he  resided  there  when  he  was  in- 

1  See  Bulletin  No.  4,  United  States  Railroad  Administration,  p.  186 
(No.  18),  p.  187  (No.  18-A),  p.  334  (No.  60).  Supplement  to  Bulle¬ 
tin  No.  4,  Revised,  p.  55  (No.  18-B),  p.  58  (No.  50-A). 
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jured.  The  defendant,  by  appropriate  objections  and  mo¬ 
tions  made  at  the  time  of  impaneling  the  jury,  at  the 
close  of  plaintiff’s  evidence,  and  at  the.  close  of  all  the 
evidence,  insisted  upon  its  objection  to  the  jurisdiction  of 
the  court,  but  all  were  overruled.  There  was  a  verdict 
and  judgment  for  plaintiff.  Defendant  appealed  to  the 
Supreme  Court.  A  syllabus  (by  the  court)  contains  the 
following:  “Where  the  director  general  specially  appears 
to  object  to  the  jurisdiction  of  the  court  over  his  person, 
and  at  the  same  time  challenges  the  jurisdiction  of  the 
court  over  the  subject  matter  of  the  controversy,  as  to 
which  the  motion  is  not  well  founded,  this  is  a  voluntary 
appearance  equivalent  to  the  service  of  summons,  and 
gives  the  court  jurisdiction  over  the  person  of  such  officer.” 
109  Neb.  615.  The  judgment  appealed  from  was  affirmed. 

Section  10  of  the  Federal  Control  Act,  40  Stat.  456,  pro¬ 
vides  that  “  carriers  while  under  Federal  control  shall  be 
subject  to  all  laws  and  liabilities  as  common  carriers 
.  .  .  except  in  so  far  as  may  be  inconsistent  with 
.  .  .  any  order  of  the  President  .  .  The  gen¬ 
eral  orders  are  in  legal  effect  orders  of  the  President,  and 
are  valid.2  This  is  an  action  against  the  United  States. 
The  railroads  were  taken  over  and  operated  by  it  in  its 
sovereign  capacity,  and  it  will  not  be  held  to  have  waived 
any  sovereign  right  or  privilege  unless  it  has  plainly  done 
so.  DuPont  De  Nemours  &  Co.  v.  Davis,  264  U.  S.  456, 
462;  Director  General  v.  Kastenbaum,  263  U.  S.  25,  27; 
Alabama ,  &c.  Ry.  Co.  v.  Journey,  257  U.  S.  Ill,  114; 
Missouri  Pacific  R.  R.  Co.  v.  Ault,  256  U.  S.  554,  562, 
564.  Its  immunity  from  suit  was  waived  only  to  the  ex-, 
tent  indicated  by  the  statute  and  orders  of  the  Director 
General. 

Against  his  objection  defendant  could  not  be  sued  on 
plaintiff’s  claim  in  the  Nebraska  court.  Alabama,  &c. 

2  Proclamation  of  the  President,  March  29,  1918.  (Bulletin  No.  4, 
United  States  Railroad  Administration,  p.  20). 
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Ry.  Co.  v.  Journey \  supra.  This  Court  is  not  bound  by 
the  decision  of  the  state  court  that  defendant  waived  his 
federal  right  under  the  act  and  the  orders  of  the  Director 
General,  and  it  may  determine  for  itself  whether  he  suffi¬ 
ciently  asserted  and  insisted  upon  that  right.  Davis  v. 
Wechsler,  263  U.  S.  22,  24;  Railroad  Commission  v.  East¬ 
ern  Texas  R.  R.,  264  U.  S.  79,  86;  Georgia  Ry.  Co.  v.  Deca¬ 
tur,  262  U.  S.  432,  438;  Creswill  v.  Knights  of  Pythias, 
225  U.  S.  246,  261. 

Defendant’s  special  appearance  and  motion  did  not 
amount  to  an  objection  to  the  jurisdiction  over  the  sub¬ 
ject  matter;  that  is,  it  did  not  raise  the  question  whether, 
considering  the  nature  of  the  cause  of  action  asserted  and 
the  relief  prayed  by  plaintiff,  the  court  had  power  to  ad¬ 
judicate  concerning  the  subject  matter  of  the  class  of 
cases  to  which  plaintiff’s  claim  belonged.  Cooper  v.  Rey¬ 
nolds,  10  Wall.  308,  316;  Reynolds  v.  Stockton,  140  U.  S. 
254,  268.  The  stated  purpose  of  the  special  appearance 
was  broader  than  the  grounds  alleged  and,  in  so  far  as  it 
related  to  the  subject  matter,  was  not  carried  into  effect. 
There  was  nothing  in  the  moving  papers  to  suggest  that 
the  Nebraska  court  had  no  jurisdiction  to  try  and  deter¬ 
mine  actions,  founded  on  negligence,  to  recover  damages 
for  personal  injuries  suffered  by  railway  employees  while 
engaged  in  the  performance  of  their  work.  Undoubtedly, 
the  district  court  of  Douglas  County  would  have  had 
jurisdiction  if  the  accident  happened  in  that  county  or 
district,  or  if  plaintiff  resided  there  at  the  time  he  was  in¬ 
jured.  The  general  orders  on  which  defendant’s  motion 
rested  did  not  relate  to  jurisdiction  of  the  subject  matter; 
and  the  Supreme  Court  of  Nebraska  so  held.  The  sub¬ 
stance  of  the  objection  stated  and  the  grounds  alleged 
should  control,  rather  than  the  declaration  of  purpose. 
See  Bankers  Life  Insurance  Co.  v.  Robbins,  59  Neb.  170, 
173;  South  Omaha  National  Bank  v.  Farmers  &  Mer¬ 
chants  Bank,  45  Neb.  29,  32;  Perrine  v.  Knights  Templar’s 
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etc.  Co.,  (rehearing),  71  Neb.  273,  275.  And, — even  if  the 
motion  amounted  to  an  objection  to  jurisdiction  over 
subject  matter, — it  cannot  reasonably  be  held  that  it 
gave  the  court  jurisdiction.  Under  the  statutes  and  prac¬ 
tice  in  Nebraska,  defendant  was  not  required -to  appear 
specially  to  object  to  jurisdiction  over  his  person.  Where, 
as  in  this  case,  the  defects  do  not  appear  on  the  face  of  the 
petition,  objection  to  jurisdiction  over  the  person  of  the 
defendant  and  over  the  subject  matter  of  the  action  may 
be  taken  by  answer  setting  up  defenses  on  the  merits, 
without  or  after  prior  objection  by  special  appearance  and 
motion.  §  8612,  Compiled  Statutes,  1922.  Hurlburt  v. 
Palmer ,  39  Neb.  158,  178,  179;  Kyd  v.  Exchange  Bank  of 
Cortland,  56  Neb.  557,  561;  Baker  v.  Union  Stock  Yards 
Nat.  Bank,  63  Neb.  801,  803;  Templin  v.  Kimsey,  74  Neb. 
614.  And  the  rule  that  objections  to  jurisdiction  over  the 
person  are  waived  by  general  appearance  does  not  apply. 
It  follows  that,  in  such  cases,  there  is  no  reason  for  hold¬ 
ing  that  an  unfounded  objection  to  jurisdiction  over  the 
subject  matter,  in  a  special  appearance  and  motion  to 
quash  the  summons,  waives  objections  to  jurisdiction  over 
the  person.  We  hold  that  defendant  did  not  by  his  mo¬ 
tion  waive  his  right  to  immunity  from  suit  on  plaintiff’s 
claim  in  the  Nebraska  court  or  voluntarily  appear  and 
give  that  court  jurisdiction. 

As  additional  reasons  for  its  conclusion,  the  Supreme 
Court  said  that  the  special  appearance  and  motion  to 
quash  the  summons  were  properly  overruled,  because 
there  was  no  evidence  to  support  the  motion;  that  no  ob¬ 
jection  was  made  during  the  first  trial  to  the  jurisdiction 
of  the  court,  and  that  no  motion  for  rehearing  was  made 
in  that  court  after  :the  filing  of  its  opinion  on  the  first 
appeal,  “  and  the  former  decision  of  the  court  has  become 
the  law  of  the  case”. 

The  facts  on  which  the  defendant’s  motion  was  based 
were  not  denied  by  plaintiff.  The  Urder  of  the  district 
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court  states  that  “  being  fully  advised  in  the  premises,  the 
court  does  overrule  said  special  appearance  .  .  The 
order  overruling  the  motion  was  made  March  13,  1920, 
some  time  before  the  decisions  of  this  Court  which  de¬ 
clared  the  validity  and  effect  of  the  general  orders  on 
which  plaintiff’s  motion  was  based.  Missouri  Pacific  R.  R. 
Co.  v.  Ault,  supra,  was  decided  June  1,  1921.  Alabama, 
&c.  Ry  Co.  v.  Journey,  supra,  was  decided  November  7, 
1921.  There  had  been  a  number  of  decisions  holding 
general  orders  18  and  18A  invalid.* * 3  The  record  does  not 
show  whether  the  district  court  followed  these  decisions, 
or,  as.  suggested  in  the  opinion  of  the  Supreme  Court, 
based  its  ruling  on  a  lack  of  evidence  to  support  the  mo¬ 
tion.  There  was  no  issue  as  to  the  facts  on  which  defend¬ 
ant’s  motion  was  based,  and  it  could  not  reasonably  be 
held  that  he  was  bound  to  bring  forward  evidence  to  estab¬ 
lish  statements  consistent  with  the  allegations  of  the  peti¬ 
tion,  and  which  had  not  been  questioned  by  plaintiff. 
Notwithstanding  its  reference  to  the  matter,  the  Supreme 
Court,  as  we  read  its  decision,  did  not  hold  that  defend¬ 
ant’s  failure  at  the  first  trial  to  insist  that  the  district 
court  again  rule  on  the  objection  to  jurisdiction  operated 
to  deprive  him  of  the  right  to  do  so  at  the  second  trial. 

3  General  Orders  Nos.  18  and  18- A  were  held  invalid  in  Friesen  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (U.  S.  D.  C.  Neb.,  Dec.  27,  1918),  254 

Fed.  875;  Haubert  v.  Baltimore  &  0.  R.  Co.  (U.  S.  D.  C.  Ohio,  Sept. 

3,  1919),  259  Fed.  361;  El  Paso  &  S.  W.  R.  R.  Co.  v.  Lovick  (Feb. 
11,  1920),  110  Tex.  244,  affirming  Tex.  Civ.'App.  (March  6,  1919), 
210  S.  W.  283,  and  overruling  Rhodes  v.  Tatum  (Tex.  Civ.  App.,  Oct' 
16,  1918),  206  S.  W.  114.  See  Benjamin  Moore  &  Co.  v.  Atchison, 
etc.  Ry.  Co.  (N.  Y.  S.  C.,  January,  1919),  174  N.  Y.  S.  60.  And  they 
were  held  valid  in  Wainwright  v.  Pennsylvania  R.  Co.  (U.  S.  D.  C. 
Mo.,  Oct.  22,  1918),  253  Fed.  459;  Cocker  v.  New  York,  O.  &  W.  Ry. 
Co.  (TJ.-S.  D.  C.  N.  Y.,  June  15,  1918),  253  Fed.  676;  Johnson  v. 
McAdoo  (U.  S.  L>.  C.  La.,  May  8,  1919),  257  Fed.  757;  Klein  v. 
Director  General  (N.  Y.  S.  C.,  February  20,  1920),  180  N.  Y.  S.  618. 
See  Russ  v.  New  York  Cent.  R.  Co.  (N.  Y.  S.  C.,  Dec  29  1919)  179 
N.  Y.  S.  310. 
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The  objection  was  well  pleaded  as  a  defense  in  accordance 
with  the  Nebraska  practice.  There  is  no  reason  why  a 
defense  pleaded,  but  not  urged  at  an  earlier  trial,  may  not 
be  insisted  upon  at  a  new  trial.  See  Moulor  v.  American 
Life  Insurance  Co.,  Ill  U.  S.  335,  337.  The  ruling  that 
the  former  decision  of  the  state  court  became  the  law  of 
the  case  does  not  affect  the  power  of  this  Court  to  reex¬ 
amine  the  question.  Messenger  v.  Anderson,  225  U.  S. 
436,  444;  Grays  Harbor  Co.  v.  Coats-Fordney  Co.,  243 
U.  S.  251,  257 ;  Georgia  Ry.  Co.  v.  Decatur,  supra,  437. 

It  must  he  held  that  defendant  plainly  asserted  and 
reasonably  insisted  upon  his  immunity  from  suit  on  plain¬ 
tiff’s  claim  in  the  Nebraska  court  under  §  10  of  the  Federal 
Control  Act  and  the  orders  of  the  Director  General.  His 
objection  to  the  jurisdiction  should  have  been  sustained. 

Judgment  reversed. 


GERDES,  TRUSTEE  IN  BANKRUPTCY  OF  LUST¬ 
GARTEN,  BANKRUPT,  v.  LUSTGARTEN. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.. 70.  Submitted  October  13,  1924. — Decided  November  24,  1924. 

1.  Under  the  provision  of  §  14b  of  the  Bankruptcy  Act  denying 
a  discharge  to  a  bankrupt  who  has  “obtained  money  or  property 
on  credit  upon  a  materially  false  statement  in  writing  made  by 
him  to  any  person  .  .  .  for  the  purpose  of  obtaining  credit 
from  such  person,”  the  vice  inherent  in  the  original  falsity  of  a 
statement  is  not  remedied  by  lapse  of  time;  and  if  the  creditor 
extend  credit  upon  such  a  statement  while  it  is  still  in  force  and 
binding  upon  the  bankrupt,  within  the  time  in  which  the  bank¬ 
rupt  intended  it  should  Serve  that  end,  it  does  not  lie  in  the  bank¬ 
rupt’s  mouth  to  say  that,  by  reason  of  extrinsic  circumstances, 
the  creditor  was  not  justified  in  relying  upon  it.  P.  326. 

2.  Under  §  14b  of  the  Bankruptcy  Act,  to  withhold  discharge  from 
a  bankrupt  upon  the  ground  that  he  failed  to  keep  books  of  ac- 
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count,  etc.,  with  intent  to  conceal  hia  financial  condition,  this 
intent  must  be  shown.  P.  327. 

3.  Upon  review  of  a  bankruptcy  case  wherein  decision  of  the  law 
involved  left  the  outcome  dependent  upon  questions  of  fact  which 
had  not  been  determined  by  either  the  referee  or  the  District 
Court  or  the  Circuit  Court  of  Appeals,  held  appropriate  that  the 
case  be  remanded  to  the  District  Court,  although  this  Court  could 
determine  the  questions  itself  from  an  examination  of  the  testi¬ 
mony,  or  remand  to  the  Circuit  Court  of  Appeals.  P.  327. 

289  Fed.  481,  reversed. 

Certiorari  to  a  judgment  of  the  Circuit  Court  of  Ap¬ 
peals  which  reversed  an  order  of  the  District  Court  refus¬ 
ing  a  discharge  in  bankruptcy. 

Mr.  Moses  Cohen  for  petitioner. 

Mr.  Laurence  J.  Bershad  for  respondent. 

Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

Lustgarten,  the  respondent,  was  adjudged  bankrupt  in 
an  involuntary  proceeding  in  the  Southern  District  of 
New  York.  He  duly  filed  an  application  for  discharge. 
Two  creditors  filed  objections,  specifying  four  grounds  of 
opposition,1  which  were  referred  to  the  referee.2  There¬ 
upon  an  order  was  made  directing  the  trustee  to  prosecute 
the  specifications  at  the  expense  of  the  estate. 

Only  two  of  them  are  here  involved:  one  alleging  that 
Lustgarten  had  failed  to  keep  proper  books  of  account,  and 
the  other,  that  he  had  obtained  credit  from  the  Corn  Ex¬ 
change  Bank,  an  objecting  creditor,  upon  a  false  statement 
in  writing. 

Section  14b  of  the  Bankruptcy  Act,  as  amended  by  the 
Act  of  June  25, 1910,  c.  412,  36  Stat.  838,  provides  that  the 
judge,  on  hearing  a  bankrupt’s  application  for  discharge 


1  Gen.  Ord.  No.  32. 


2  Gen.  Ord.  No.  12,  c\.  3. 
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and  the  pleas  and  proofs  made  in  opposition  thereto,  shall 
“  discharge  the  applicant  unless  he  has  ...  (2)  with 

intent  to  conceal  his  financial  condition  .  .  .  failed 
to  keep  books  of  account  or  records  from  which  such  con¬ 
dition  might  be  ascertained;  or  (3)  obtained  money  or 
property  on  credit  upon  a  materially  false  statement  in 
writing,  made  by  him  to  any  person  or  his  representative 
for  the  purpose  of  obtaining  credit  from  such  per¬ 
son  .  .  ”  < 

No  evidence  was  introduced  before  the  referee  under 
the  specification  of  opposition  relating  to  the  books  of  ac¬ 
count.  As  to  the  obtaining  of  credit,  it  was  shown  that 
on  January  5,  1920,  Lustgarten  gave  the  Bank  a  signed 
statement  setting  forth  his  financial  condition  on  De¬ 
cember  15,  1919,  and  showing  a  net  worth  of  more  than 
$58,000.  This  statement  recited  that  it  was  made  “  for 
the  purpose  of  obtaining  loans,”  and  stated  that :  “  This 
statement  is  to  be  regarded  by  Abraham  Lustgarten  and 
by  The  Corn  Exchange  Bank  as  continuous  and  binding, 
and  to  form  a  true  statement  as  to  the  assets  and  liabilities 
of  the  undersigned,  and  other  matters,  to  be  relied  upon 
by  The  Corn  Exchange  Bank  upon  application  by  the 
undersigned,  for  all  loans  until  another  statement  in  writ¬ 
ing  shall  be  substituted  for  this,  or  this  statement  recalled. 
.  .  .  And  further,  whenever  my  financial  condition  is 

changed  materially  from  the  financial  condition  shown  in 
the  above  statement,  I  agree  to  notify  the  said  Bank  at 
once  of  such  change,  whether  applications  for  further 
loans  are  made  or  not.”  There  was  conflicting  evidence 
as  to  whether  or  not  the  statement  as  to  Lustgarten’s 
financial  condition  was  materially  false.  In  October,  and 
November,  1920,  and  February,  1921,  the  Bank,  on  his  ap¬ 
plications,  made  him  three  loans,  aggregating  $11,000.  He 
had  meanwhile  given  the  Bank  no  notice  of  any  change  in 
his  financial  condition ;  and  there  was  no  evidence  that  it 
had  in  fact  substantially  changed. 
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The  referee  reported  that,  without  deciding  the  “diffi- 
cult  ”  question  of  fact  whether  Lustgarten’s  statement  to 
the  Bank  was  false  when  given,  and  assuming  that  the 
Bank  had  relied  upon  it  in  extending  the  credits,  he  was 
of  opinion  that  it  had  no  right  so  to  do,  since  in  view  of 
the  financial  depression  prevailing  in  1920,  the  “  reason¬ 
able  time  ”  for  which  the  statement  remained  a  “  continu¬ 
ing  statement  ”  had  expired  when  the  credits  were  ex¬ 
tended;  and  he  recommended  that  the  discharge  be 
granted. 

The  District  Court,  at  a  hearing  on  the  referee’s  re¬ 
port — apparently  assuming,  but  not  deciding,  that  the 
financial  statement  was  false  and  that  the  Bank  had  relied 
upon  it — held  that  as  the  statement  was  a  continuing  one 
and  provided  for  notice  of  any  material  changes,  the 
Bank  had  a  right  to  rely  upon  it  until  such  notice  was 
given.  The  court  also  considered  the  specification  relat¬ 
ing  to  the  books  of  account,3  and  upon  the  evidence  that 
had  been  taken  before  the  referee  upon  a  closely  related 
specification  not  here  involved,4  held  that  the  fact  that  the 
books  did  not  show  an  indebtedness  which  Lustgarten 
claimed  to  have  owed  his  nephew,  constituted  a  failure  to 
keep  proper  books  and  that  the  intent  to  conceal  his  finan¬ 
cial  condition  was  reasonably  to  be  inferred.  The  dis¬ 
charge  was  accordingly  denied. 

On  an  appeal  by  Lustgarten  from  this  order,  the  Circuit 
Court  of  Appeals— without  passing  upon  the  question 
whether  the  financial  statement  was  false,  and  expressing 
doubt  whether  on  the  testimony  it  could  be  said  that  the 
Bank  had  relied  upon  it— held  that,  in  any  event,  on  ac¬ 
count  of  the  lapse  of  time  between  the  making  of  the 
statement  and  the  obtaining  of  the  loans  and  the  general 

3  No  reason  was  stated  for  considering  this  specification,  which,  ap¬ 
parently,  had  not  been  relied  on  before  the  referee. 

The  referee  had  found  that  this  other  specification  was  not  sus¬ 
tained  by  the  proof;  and  it  was  disregarded  by  the  District  Court. 
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financial  conditions  then  prevailing,  the  Bank  “  was  not 
justified  in  relying  upon  the  statement,”  6  And  on  the 
testimony  relating  to  the  books  of  account,  the  court 
found  that  the  failure  to  make  entries  showing  the  indebt¬ 
edness  to  Lustgarten’s  nephew  was  due  to  inadvertent 
and  faulty  bookkeeping  and  “  not  to  any  intent  to  con¬ 
ceal  financial  conditions.”  The  order  of  the  District 
Court  was  accordingly  reversed,  with  instructions  to  grant 
the  discharge.  289  Fed.  481.  Thereafter  this  writ  of  cer¬ 
tiorari  was  granted  the  trustee.  262  U.  S.  741. 

1.  On  the  question  of  the  continuing  effect  of  a  false  fi¬ 
nancial  statement,  there  is  a  conflict  of  opinion  between 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit  and 
those  for  the  Third  and  Fifth  Circuits.  In  Ragan  v. 
Cotton  (5th  Circ.),  200  Fed.  546,  550,  it  was  held  that 
where  a  bankrupt  had  made  a  false  financial  statement  for 
the  purpose  of  obtaining  credit,  which  provided  that  it 
should  be  binding  for  continuing  credit  unless  changed, 
and  a  creditor  had  relied  upon  such  false  statement  in  ex¬ 
tending  credits  for  purchases  made  from  nine  to  twelve 
months  thereafter,  the  discharge  should  be  denied.  And 
in  Haimowich  v.  Mandel,  (3rd  Circ.),  243  Fed.  338,  342, 
it  was  held  that  where  a  bankrupt  had  made  a  false  finan¬ 
cial  statement  as  a  basis  for  obtaining  credit,  and  seven 
months  thereafter,  within  the  time  in  which  the  bankrupt 
“  intended  the  statement  to  serve  that  end,”  creditors  had 
been  induced  by  its  falsity  to  extend  credit  to  him,  the 
discharge  was  '  'rred.  There  the  court  said  that  the  test 
whether  a  false  statement  given  upon  one  date  and  acted 
upon  at  a  later  date,  operates  as  a  bar  to  a  discharge,  is 
“whether  at  that  time  the  false  statement  was  still  in 
force  and  binding  upon  the  bankrupt,  to  be  determined 

B  In  thus  holding  the  Circuit  Court  of  Appeals  followed  its  earlier 
ruling  in  Re  B.  &  R.  Glove  Corporation,  279  Fed.  372,  involving  the 
right  of  a  creditor  to  reclaim  property  sold  a  bankrupt  on  the  faith 
of  a  continuing  financial  statement. 
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according  as  it  is  found  that  the  sale  on  credit  was  or  was 
not  the  proximate  result  of  the  statement  .  .  .  and 
that  its  original  falsity  was  or  was  not  the  thing  that 
worked  the  mischief.” 

We  think  that  these  two  cases  embody,  in  substance, 
the  rule  that  should  be  here  applied.  Under  the  Bank¬ 
ruptcy  Act  the  discharge  is  to  be  denied  if  it  is  shown  that 
the  bankrupt  “  obtained  money  or  property  on  credit 
upon  a  materially  false  statement  in  writing,  made  by 
him  .  .  .  for  the  purpose  of  obtaining  credit.”  The 
only  essentials  to  the  statutory  bar,  in  so  far  as  relates  to 
the  present  question,  are:  (a)  that  the  written  state¬ 
ment  was  made  for  the  purpose  of  obtaining  credit;  (b) 
that  it  was  materially  false;  and  (c)  that  the  credit  was 
obtained  upon  it.  If  these  are  established  the  vice  in¬ 
herent  in  the  original  falsity  of  the  statement  is  not  reme¬ 
died  by  the  lapse  of  time;  and  if  the  creditor  extends 
credit  upon  such  a  false  statement  while  it  is  still  in  force 
and  binding  upon  the  bankrupt,  within  the  time  in  which 
he  intended  it  should  serve  that  end,  it  does  not  lie  in 
his  mouth  to  say  that  by  reason  of  extrinsic  circumstances 
the  creditor  was  not  justified  in  relying  upon  it.  In  short, 
the  lapse  of  time  is  only  material  in  determining  whether 
credit  was  extended  within  the  period  intended,  while 
the  statement  was  still  binding  on  the  bankrupt,  and 
whether  the  creditor  in  fact  extended  the  credit  upon  the 
faith  of  the  statement.  Here  Lustgarten’s  statement  ex¬ 
pressly  recited  that  it  was  made  “  for  the  purpose  of  ob¬ 
taining  loans  ”  from  the  Bank,  and  that  it  should  be  re¬ 
garded  by  himself  and  the  Bank  as  “continuous  and 
binding  ”  and  relied  on  by  the  Bank  “  for  all  loans  ”  until 
changed  or  recalled.  Lustgarten  applied  for  the  loans  in 
question  without  either  changing  or  recalling  the  state¬ 
ment.  And  it  is  entirely  clear  that  the  loans  were  made 
while  the  statement  was  still  binding  upon  him  and 
serving  the  end  which  he  intended,  as  shown  both  by  its 
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plain  and  unambiguous  provisions  and  by  bis  own  con¬ 
duct  in  pursuance  thereof. 

We  therefore  conclude  that  the  Circuit  Court  of  Appeals 
was  in  error  in  holding  that,  irrespective  of  the  questions 
of  the  falsity  of  the  statement  and  the  reliance  of  the 
Bank  upon  it,  the  discharge  should  be  granted  upon  the 
theory  that  the  Bank  was  not  justified  in  relying  upon  it 
when  the  credits  were  extended;  and  that  if  the  state¬ 
ment  when  made  was  materially  false  and  the  Bank  made 
the  loans  in  reliance  upon  it,  the  discharge  should  have 
been  denied. 

2.  An  examination  of  the  evidence  in  reference  to  the 
books  of  account  discloses  no  error  in  the  finding  of  the 
Circuit  Court  of  Appeals  that  Lustgarten’s  failure  to  make 
the  entries  of  the  indebtedness  to  his  nephew  was  not  due 
to  any  intent  to  conceal  his  financial  condition;  and,  on 
the  contrary,  leads  us  to  the  conclusion  that  this  finding 
is  in  accordance  with  the  greater  weight  of  the  evidence. 
Under  the  Bankruptcy  Act,  however,  such  intent  must  be 
shown  in  order  to  bar  the  discharge. 

3.  The  question  then  arises  as  to  what  disposition  we 
should  now  make  of  the  case.  The  material  questions  of 
fact  in  reference  to  the  financial  statement,  upon  which 
the  decision  must  ultimately  depend,  have  not  as  yet  been 
determined  in  the  courts  below.  They  were  not  decided 
by  the  referee  who  heard  the  testimony;  they  were  ap¬ 
parently  assumed  by  the  District  Court;  and  they  were 
not  passed  upon  by  the  Circuit  Court  of  Appeals  on  ac¬ 
count  of  its  ruling  in  reference  to  the  lapse  of  time.  We 
may  now  either  determine  these  questions  upon  an  in¬ 
dependent  examination  of  the  testimony,  or  remand  the 
case  for  further  proceedings  in  order  that  they  may  be 
determined  in  the  lower  courts.  Cole  v.  Ralph,  252  U.  S. 
286,  290.  If  they  had  been  specifically  decided  by  the 
District  Court  and  only  the  Circuit  Court  of  Appeals  had 
failed  to  pass  upon  them,  an  appropriate  course  would  be 
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to  remand  the  case  to  the  Circuit  Court  of  Appeals, 
Lutcher  Lumber  Co.  v.  Knight,  217  U.  S.  257,  268;  Brown 
v.  Fletcher,  237  U.  S.  583,  588.  But  since  they  were  not 
expressly  decided  by  the  District  Court,  we  conclude  that, 
under  all  the  circumstances,  we  should  take  the  course 
adopted  in  Marconi  Wireless  Co.  v.  Simon,  246  U.  S.  46, 
57,  that  is,  reverse  the  decrees  in  both  the  courts  below 
and  remand  the  case  to  the  District  Court.  If  it  be 
determined  that  the  financial  statement  was  materially 
false  and  that  the  Bank  made  the  loans  in  reliance  upon 
it,  the  discharge  should  be  denied;  otherwise  it  should 
be  granted. 

The  decrees  of  the  District  Court  and  of  the  Circuit 
Court  of  Appeals  are  accordingly  reversed,  and  the  cause 
is  remanded  to  the  District  Court  for  further  proceedings 
in  accordance  with  this  opinion. 

Reversed  and  remanded. 


UNITED  STATES  v.  NORWEGIAN  BARQUE 
“  THEREAT  HER  TACKLE,  ETC. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  258.  Argued  November  20,  1924. — Decided  December  1,  1924. 

1.  When  the  United  States  comes  into  court  to  assert  a  claim,  it  so 
far  takes  the  position  of  a  private  suitor  that  justice  may  be  done 
with  regard  to  the  subject  matter.  P  339. 

2.  In  a  collision  case,  wherein  libel  and  cross  libel  of  the  respective 
owners  had  been  consolidated  and  the  first  libelant  had  been  or¬ 
dered  under  old  Admiralty  Rule  53  to  give  security  for  the  other’s 
damages,  the  United  States  intervened,  standing  on  the  first  libel, 
and  filed  a  claim  alleging  its  possession  and  ownership  of  that 
libelant’s  vessel  at  the  time  of  collision,  with  a  stipulation  of  the 
Emergency  Fleet  Corporation  for  security  in  a  specified  sum  con¬ 
ditioned"  that  the  claimant  (United  States)  and  the  Corporation 
should  abide  all  orders  of  the  court  and  pay  the  amount  awarded 
by  the  final  decree.  The  District  Court,  finding  that  the  United 
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States  was  owner,  pro  hac  vice,  of  the  vessel  claimed,  using  it  for 
war  service,  and  that  that  vessel  alone  was  at  fault,  decreed  dam¬ 
ages  against  the  United  States  and  the  Fleet  Corporation,  as  stipu¬ 
lator,  with  interest  and  costs.  Held: 

(а)  That  the  District  Court  was  empowered  to  enter  the  decree,  p. 
339,  since 

(б)  The  subject  matter  was  the  collision  rather  than  the  vessel  first 
libeled,  p.  340; 

(c)  The  reasons  against  creating  government  liability  for  tort  were 
inapplicable,  id.; 

( d )  The  Government’s  joinder  in  the  suit  carried  with  it  acceptance 
of  whatever  liability  the  courts  might  decide  to  be  reasonably  inci¬ 
dent  to  that  act  and  for  such  acceptance  no  statute  was  necessary 
p.  341; 

(e)  The  stipulation  for  security,  ordered  before  the  United  States 
made  itself  a  party,  was  valid,  id.; 

(/)  Interest  and  costs  can  be  recovered  from  the  Fleet  Corporation 
and  the  United  States.  Id. 

Questions  certified  by  the  Circuit  Court  of  Appeals  on 
an  appeal  from  a  decree  of  the  District  Court  against 
the  United  States,  as  claimant,  and  the  Fleet  Corporation, 
as  stipulator,  for  damages  resulting  from  a  collision,  with 
interest  and  costs.  The  questions  propounded  were;  (1) 
Was  the  District  Court  empowered  by  law  to  render  the 
decree  entered?  and,  if  that  were  answered  in  the  negative, 
(2)  Must  the  Fleet  Corporation,  as  stipulator,  respond 
for  the  damages  proven?  The  certificate  is  reported  in 
full  in  295  Fed.  1020. 

Mr.  Solicitor  General  Beck,  with  whom  Mr.  J.  Frank 
Staley,  Special  Assistant  to  the  Attorney  General,  was  on 
the  briefs,  for  the  United  States. 

The  rule  is  now  definitely  established  that  the  liability 
or  nonliability  of  the  Government  does  not  depend  upon 
procedural  considerations  but  wholly  upon  the  underlying 
principle  that  no  obligation  or  liability  can  be  imputed  to 
it  except  of  its  creation.  The  Western  Maid,  257  U.  S. 
419,  432,  433. 

19458°— 26 - 25 
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The  questions  now  submitted,  after  careful  analysis, 
do  not  present  new  problems.  The  ruling  in  The  West¬ 
ern  Maid  is  controlling.  The  subject  matter  of  the  cross 
libel  (in  rem )  is  an  assumed,  lien  liability  of  an  Army 
cargo  transport  for  resulting  collision  losses.  The  status 
of  the  Luckenbach  at  the  time  of  the  collision  was  identi¬ 
cal  with  the  status  of  the  Carolinian  in  The  Western  Maid 
Case,  in  which  this  Court  has  determined  that  Arniy  trans¬ 
ports  are  not  subject  to  the  incurment  of  lien  liability  for 
collision  losses.  No  proceedings  in  rem  can  be  success¬ 
fully  maintained  against  Army  transports  for  collision 
losses,  because  no  in  rem  liability  exists.  In  the  absence 
of  an  in  rem  liability  cross  libels  in  rem  can  not  be  prose¬ 
cuted.  The  District  Court  was  without  jurisdiction  over 
the  subject  matter  of  the  cross  libel. 

The  owners  of  the  Thekla  could  not  have  successfully 
maintained  an  original  libel  in  rem  against  the  Lucken¬ 
bach.  They  could  not  have  maintained  an  action  against 
the  United  States  for  this  collision  in  any  court,  as  the 
United  States  has  not.  consented  to  be  sued  upon  tort 
claims.  The  owners  of  the  Thekla  did  not  file  a  cross  libel 
against  the  Luckenbach  Steamship  Company  and  could 
not  successfully  have  done  so,  because  the  ownership  of 
the  Luckenbach  had  passed  to  the  United  States  pro  hac 
vice,  and  no  liability  rested  upon  the  steamship  company. 
Since  the  owners  of  the  Thekla  could  not  maintain  an 
original  action  against  the  Luckenbach,  or  against  her 
owners,  or  against  the  United  States  as  owner  pro  hac 
vice,  they  can  not  create  jurisdiction  over  the  subject  mat¬ 
ter  in  any  court  to  hear  their  claim  merely  by  turning  to 
the  cross  libel. 

Whatever  jurisdiction  may  be  acquired  by  authority 
of  Admiralty  Rule  53,  as  the  cross  libel  proceeds  in  rem 
against  the  vessel,  the  proofs  must,  establish  an  in  rem 
liability  of  the  vessel,  otherwise  the  cross  libel  must  be 
dismissed. 
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By  the  rules  recently  promulgated  by  this  Court  (254 
U.  S.  679,  702,)  Admiralty  Rule  53,  with  some  slight 
modification,  is  now  Rule  50.  The  substantial  pur¬ 
pose  of  this  rule  is  that  both  the  original  and  cross 
libelants  should  be  similarly  protected  by  adequate 
security.  Vianello  v.  The  Credit  Lyonnais ,  15  Fed. 
637;  Empresa  Maritima  a  Vapor  v.  North  &  South 
American  Steam  Nav.  Co.,  16  Fed.  502.  It  did  not 
intend  that  the  courts  should  assume  jurisdiction  over 
substantive  rights  or  matters  which  otherwise  were 
not  within  the  admiralty  jurisdiction.  Only  such 
claims  as  are  enforceable  by  original  proceedings  can 
be  made  enforceable  by  cross  libel.  The  Electron  48 
Fed.  689. 

The  uniform  decisions  of  our  courts  in  admiralty  mat¬ 
ters,  as  well  as  in  actions  at  law  or  in  equity,  have  been  to 
deny  in  cross  actions  affirmative  relief  against  the  Govern¬ 
ment  (government  property)  in  the  absence  of  legislative 
consent  to  suit.  Illinois  Cent.  R.  R.  Co.  v.  State  Public 
Util.  Comm.,  245  U.  S.  493;  Roumania  v.  Guaranty  Trust 
Co.,  250  Fed.  341. 

The  accepted  practice  under  Admiralty  Rule  53  has 
been  to  deny  that  cross  libels  can  be  maintained,  against 
the  Government  or  its  property  for  the  collision  torts  of 
its  public  vessels.  Barendrecht  S.  S.  Co.  v.  United  States, 
286  Fed.  390;  Bouker  v.  United  States,  105  Fed.  398; 
s.  c.  186  U.  S.  135. . 

The  same  ruling  has  been  announced  in  proceedings  at 
law,  United  States  v.  Nippissing  Mines  Co.,  206  Fed.  431  ; 
De  Groot  v.  United  States,  5  Wall  419;  United  States  v. 
Eckford,  6  Wall.  484;  Reeside  v.  Walker,  11  How.  272; 
and  in  equity  cases,  Illinois  Central  R.  R.  Co.  v.  State 
Public  Utilities  Comm.,  245  U.  S.  493;  French  Republic 
v.  Inland  Nav.  Co.,  263  Fed.  410. 

Unless  expressly  permitted  by  act  of  Congress,  no  in¬ 
junction  can  be  granted  against  the  United  States.  Case 
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v.  Terrell,  11  Wall.  199;  Hill  v.  United  States,  9  How. 
386;  Belknap  v.  Schild,  161  U.  S.  16. 

This  Court  in  Ex  parte  State  of  New  York,  256  U.  S. 
490,  denied  that  “  the  uniform  operation  and  effect  of  the 
characteristic  principles  and  rules  of  the  maritime  law  as 
a  body  ”  can  impose  itself  upon  and  overrule  the  privileges 
and  prerogatives  which  belong  to  the  sovereign. 

The  Government’s  claim  is  one  for  damages.  The 
Government  has  not  brought  the  res  into  court,  and  asked 
that  an  adjudication  in  prize  or  forfeiture  be  had.  Neither 
has  it  asked  for  the  determination  of  rights  to  specific  res 
nor  for  the  distribution  of  a  specific  fund.  The  rules  an¬ 
nounced  in  prize  and  such  other  cases  are  not  related  to 
nor  controlling  in  the  present  case. 

The  Fleet  Corporation  by  its  undertaking  has  assumed 
the  payment  of  the  lien  liability  of  the  Luckenbach. 
There  is  no  lien  liability.  Query:  Is  the  decree  properly 
enforceable  against  the  Fleet,  Corporation?  If  our  rea¬ 
soning  is  sound,  it  cannot  be  enforced. 

We  assume  the  second  question  also  asks  for  instruc¬ 
tions  on  the  question  whether  or  no  the  decree  as  entered 
properly  includes  an  allowance  of  interest  and  costs.  The 
stipulator  only  becomes  responsible  for  the  payment  of 
such  money  as  may  properly  be  decreed. 

The  cross-libel  proceedings  can  not  be  converted  into  a 
proceeding  against  the  Fleet  Corporation.  It  continues 
as  a  proceeding  in  rem  against  the  Army  transport  Luck¬ 
enbach. 

In  the  absence  of  statutory  authority,  interest  does  not 
run  against  the  Government.  This  general  rule  controls 
here.  Even  under  private  act  cases  in  collision  matters, 
where  the  act  provides  for  the  determination  of  liability 
upon  the  same  principles  as  between  private  parties,  in 
the  absence  of  terms  expressly  allowing  interest,  interest 
is  denied.  Pennell  v.  United  States,  162  Fed.  72,  78; 
Watts  v.  United  States,  129  Fed.  222,  226;  The  May- 
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flower,  1924,  A.  M.  C.  586;  United  States  v.  Barker,  2 
Wheat.  395;  Angarica  v.  Bayard,  127  U.  S.  25L 

We  do  not  regard  the  rule  announced  in  prize  causes, 
land  condemnation,  and  just  compensation  cases  as  ap¬ 
plicable  here.  The  claim,  if  it  can  be  said  to  be  a  claim, 
is  merely  a  demand  for  money  owing,  of  the  same  charac¬ 
ter  as  a  suit  upon  contract. 

Costs  are  not  recoverable  in  the  absence  of  statutory 
authority. 

The  opinion  in  Washington-Southern  Nav.  Co.  v.  Balti¬ 
more  &  Philadelphia  Steamboat  Co.,  263  U.  S.  629,  fully 
reviews  the  history  and  application  of  old  Admiralty  Rule 
53  and  new  Rule  50. 

This  Court  in  Ward  v.  Chamberlain,  21  How.  572,  de¬ 
clared  that  on  a  cross  libel  in  rem  process  must  be  taken 
out  and  served  in  the  usual  way.  The  Bristol,  4  Ben.  55. 
In  Crowell  v.  The  Theresa  Wolf,  4  Fed.  152,  and  South¬ 
western  Transp.  Co.  v.  Pittsburg  Coal  Co.,  42  Fed.  920, 
the  stay  was  denied  because  the  counterclaim  was  not  a 
proper  subject  for  a  cross  libel. 

The  libel  and  cross  libel  are  separate  proceedings.  The 
Dove,  91  U.  S.  381,  383,  384;  The  Keystone  State,  185 
Fed.  781. 

The  consolidation  of  separate  and  distinct  causes  and 
of  original  actions  arid  cross  actions,  in  federal  courts,  is 
authorized  by  §  921,  Rev.  Stats.  The  North  Star,  106 
U.  S.  17;  Adler  v.  Seaman,  266  Fed.  828. 

The  libel  and  cross  libel  arise  out  of  the  same  collision 
but  present  separate  and  distinct  causes  of  action. 

Since  the  Western  Maid  decision,  the  English  courts 
have  sustained  the  ruling  that  public  vessels  do  not  incur 
lien  responsibilities  for  collision  losses.  The  Tervaete 
[1922]  P.  259;  The  Sylvan  Arrow  [1923]  P.  220. 

The  reasoning  of  the  District  Court  is  in  conflict  with 
the  decision  of  the  Circuit  Court  of  Appeals  for  the  Sec¬ 
ond  Circuit  in  Roumania  v.  Guaranty  Trust  Co.,  250 
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Fed.  341,  343.  See  also  In  re  Patterson-MacDonald  Ship¬ 
building  Co.,  293  Fed.  192. 

The  cases  upon  which  the  District  Court  based  its  con¬ 
clusions  are  prize  and  forfeiture  cases.  In  such  cases  the 
United  States  has  resorted  to  the  aid  of  the  court  to  pro¬ 
cure  the  condemnation  of  vessels  and  has  thus  placed 
either  the  vessel  or  its  proceeds  in  the  court  for  judicial 
administration.  Claims  against  the  vessel  or  the  funds 
thus  have  been  satisfied.  Carr  v.  United  States,  98 
U.  S.  433. 

In  the  Porto  Rico  cases  cited,  title  to  real  property 
was  involved,  and  the  court  adjudicated  the  interest  of 
Porto  Rico  in  and  to  such  property. 

“  The  objection  to  a  suit  against  the  United  States  is 
fundamental,  whether  it  be  in  the  form  of  an  original 
action  or  a  set-off  or  a  counterclaim.  Jurisdiction,  in 
either  case  does  not  exist  unless  there  is  specific  congres¬ 
sional  authority  for  it.”  Nassau  Smelting  Works  v. 
United  States,  ante,  101,  106. 

Mr.  Charles  S.  Haight,  with  whom  Mr.  John  W.  Griffin 
and  Mr.  Wharton  Poor  were  on  the  brief,  for  the 
“  Thekla.” 

The  United  States  has  submitted  itself  to  the  jurisdic¬ 
tion  of  the  court. 

The  right,  if  any,  to  recover  the  damages  sustained  by 
the  Luckenbach,  and  the  liability,  if  any,  for  the  damages 
sustained  by  the  Thekla,  were  throughout  the  right  and 
the  liability  of  the  United  States;  the  Luckenbach  Steam¬ 
ship  Company,  originally  made  a  formal  libelant  appar¬ 
ently  for  some  supposed  tactical  advantage,  was  subse¬ 
quently  dropped  out  of  the  case;  the  United  States  has, 
from  the  beginning,  been  the  only  real  party  in  inter¬ 
est,  as  it  is  now  the  only  party  before  the  Court  on  the 
Luckenbach  s  side.  The  Government's  brief  clearly  rec¬ 
ognizes  the  fact  that  both  the  libel  and  the  answer  filed 
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by  the  Luckenbach  Steamship  Company  were  filed  on 
the  Government’s  behalf. 

The  United  States  deliberately  invoked  the  judgment 
of  the  court  below.  Claiming  that  the  Thekla  was  at 
fault  for  the  collision,  it  actively  and  affirmatively  sought 
the  judgment  of  the  court,  asked  to  be  made  a  formal 
party-libelant  with  full  knowledge  that  a  cross  libel  was 
pending,  filed  its  claim,  took  up  the  defense  of  the  cross 
libel  and  gave  security  for  the  recovery  claimed  therein. 
It  accepted  the  condition  originally  imposed  by  the  Dis¬ 
trict  Court  while  the  Luckenbach  Steamship  Company 
was  the  only  party  named  as  libelant,  namely,  that  secur¬ 
ity  must  be  given  for  the  cross  libel  before  the  original 
libel  could  be  prosecuted. 

The  position  of  the  Thekla  is  (1)  that,  where  the  Gov¬ 
ernment  is  the  actor  and  asks  the  judgment  of  the  Court 
with  respect  to  a  certain  subject  matter,  it  submits  it- 
self,  quoad  that  subject  matter,  to  the  jurisdiction  of 
the  court;  (2)  that,  in  such  a  case,  the  Government’s 
affirmative  liability,  if  any,  may  be  determined;  (3)  that 
these  principles  are  especially  applicable  to  cross  suits  in 
admiralty  for  collision,  which  form  one  subject  matter; 
(4)  that  the  Government,  having  accepted  the  court’s 
condition  and  having  appeared  and  given  security,  can¬ 
not,  after  having  lost  its  case,  reverse  that  action;  (5) 
that  a  decree  may  be  entered,  liquidating  and  adjudicat¬ 
ing  the  Government’s  liability;  (6)  and  that,  where  a 
private  corporation,  the  Emergency  Fleet  Corporation, 
which  is  admittedly  suable,  is  before  the  court  as  a  stipu¬ 
lator,  a  decree  may,  in  any  case,  be  rendered  against  it. 

The  cases  of  The  Siren,  7  Wall.  152,  The  Davis,  10 
Wall.  15,  and  The  Western  Maid,  257  U.  S.  419,  while 
they  employ  varying  terminology,  all  recognize  that  col¬ 
lision  and  salvage,  even  where  government  vessels  or 
other  property  are  involved,  give  rise  to  claims  of  some 
sort,  whether  described  as  “  inchoate,”  or  “  legal  but  un- 
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enforcible,”  or  “  ethical  only/’  and  when  the  Govern¬ 
ment  comes  into  court  as  actor  in  a  case  involving  such 
a  claim,  it  opens  the  way  for  an  adjudication  by  the 
court — though  not,  of  cOur'se,  for  enforcement  by  execu¬ 
tion  against  government  property. 

The  rule,  then,  being,  as  stated  in  The  Western  Maid, 
that,  when  the  United  States  comes  into  court  to  enforce 
a  claim,  it  will  be  “  assumed  to  submit  to  just  claims  of 
third  persons  in  respect  of  the  same  subject  matter,”  the 
only  question  before  the  court  in  this  case  is  whether 
the  claim  of  the  owners  of  the  Thekla  is  a  “  just  claim  ” 
“  in  respect  of  the  same  subject  matter.” 

In  determining  what  is  and  what  is  not  a  “  just  claim,” 
the  court  would  ordinarily  look  for  guidance  to  the  gen¬ 
eral  rules  promulgated  by  the  sovereign  for  its  sub¬ 
jects;  the  sovereign,  who  has  formulated  these  rules,  may 
not  assert  that  they  are  less  than  just.  But  in  fact,  the 
United  States  has  expressly  declared  by  statute  that  the 
collision  rules  shall  be  binding  upon  its  public  vessels — 
not  only  upon  its  subjects,  but  upon  itself.  It  has,  there¬ 
fore,  in  the  most  solemn  manner,  recognized  the  justice 
of  the  rules  in  question  and  has  definitely  expressed  its 
intention  that  its  vessels  shall  obey  them.  Act  of  August 
19,  1890,  c.  802,  §  1,  Art.  13,  26  Stat.  320,  325. 

The  Government  insists  that  the  subject  matter  of  the 
cross  libel  is  the  lien  liability  of  the  Luckenbach.  This  is, 
however,  an  obvious  error.  The  subject  matter  of  a  case 
is  quite  independent  of  the  question  whether  the  libelant 
does  or  does  not  have  a  lien  to  secure  his  claim.  Thus  2 
libel  for  collision  may  be  filed  in  personam  as  well  as  in 
rem;  also,  the  libel  may  be  in  rem  and  the  cross  libel  in 
personam,  and  still  the  libel  and  cross  libel  constitute  one 
suit  and  the  single  question  before  the  court  is,  “  Where 
does  the  responsibility  for  the  collision  rest?1” 

The  subject  matter  of  a  collision  case  is  the  collision 
and  in  every  such  case  the  subject  matter  of  the  libe 
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and  the  cross  libel  must  be  the  same.  Bowker  v.  United 
States ,  186  U.  S.  135. 

Cross  suits  for  collision  are  one  litigation  and  give  rise 

1°,  on5  °ne  liability-  bowker  v.  United  States,  supra ; 
The  North  Star,  106  U.  S.  17;  The  Manitoba,  122  U.  S. 
97,  The  Dove,  91  U.  S.  381;  Stoomvaart  Mattschappy 
Nederland  v.  Peninsular  6c  Oriental  Steam  Nav  Co  L  R 
7  A.  C.  795.  ' 

Therefore,  in  determining  whether  this  is  a  “just 
claim,”  to  the  adjudication  of  which  the  sovereign  sub¬ 
mitted  by  bringing,  suit,  it  is  to  be  remembered  (1)  that 
the  suit  which  the  sovereign  brought  necessarily  involved 
deciding  as  to  the  fault  of  both  vessels;  (2)  that  the 
questions  as  to  the  fault  of  both  vessels,  with  the  result¬ 
ing  legal  consequences,  were  the  very  subject  matter  on 
which  the  Government  asked  the  court’s  decision;  (3) 
that  the  cross  suit  is  one  litigation  with  the  original  suit 
and  Js  “  incidental  to  and  dependent  upon  the  original 
suit”;  (4)  that  the  suits  had  been  consolidated  before 
the  Government  asked  to  be  made  a  formal  party;  (5) 
that,  under  settled  principles,  only  one  liability  arose 
from  the  collision;  and  (6)  that  the  sovereign  has  ex¬ 
pressly  subjected  its  public  vessels  to  the  collision  rules. 
The  Nuestra  Sehora  de  Regia,  108  U.  S.  92;  The  Paquete 
Habana,  175  U.  S.  677. 

A  sovereign  who  intervenes  in  a  suit  may  become  subject 
to  the  entry  of  a  money  judgment  against  him,  although 
the  court  has  no  express  statutory  authority  to  enter  such 
a  judgment.  Porto  Rico  v.  Ramos,  232  U.  S.  627;  Richard¬ 
son  v.  Fajardo  Sugar  Co.,  241  U.  S.  44;  Veitia  v.  Fortuna 
Estates,  240  Fed.  256;  Gunter  v.  Atlantic  Coast  Line  R.  R. 
Co.,  200  U.  S.  273;  Clark  v.  Barnard,  108  U.  S.  436;  The 
N embattle,  10  P.  D.  33;  The  Tervaete,  [1922]  P.  259. 

The  principle  that  a  sovereign,  by  instituting,  or  inter¬ 
vening  in,  a  suit,  submits  itself  to  cross  libel  is  illustrated 
by  the  rule  that,  when  a  sovereign  comes  into  court,  he 
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comes  “not  as  a  sovereign  but 'as  a  suitor.”  Walker  v. 
United  States,  139  Fed.  412;  United  States  v.  Barber 
Lumber  Co.,  169  Fed.  184;  King  of  Spain  v.  Hullett,  1 
Cl.  &  F.  333;  Prioleau  v.  United  States,  L.  R.,  2  Eq.  Cas. 
659;  33  Yale  Law  Journal,  pp.  420,  421. 

In  the  case  at  bar,  the  United  States  is  not  suing  in 
its  capacity  as  parens  patriae,  i.  e.,  to  assert  a  right  affect¬ 
ing  public  welfare,  but  in  its  private  capacity  as  a  prop¬ 
erty  owner.  Denver,  etc.  R.  R.  Co.  v.  United  States, 
241  Fed.  614. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  case  comes  here  Upon  a  certificate  from  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Second  Circuit,  stating 
more  at  length  the  following  facts.  The  Luckenbach 
Steamship  Company  on  behalf  of  itself  and  the  other 
owners  libelled  the  barque  Thekla  in  admiralty  for  a 
collision  with  the  steamship  F.  J.  Luckenbach.  The  own¬ 
ers  of  the  Thekla  moved  under  the  old  fifty-third  ad¬ 
miralty  rule  for  a  stay  until  the  libellant  should  give  se¬ 
curity  to  respond  in  damages  as  claimed  in  the  cross  libel, 
and  filed  a  claim,  stipulation  for  value,  an  answer  and 
a  cross  bill  against  the  steamer.  On  October  7,  1918,  the 
motion  was  granted  and  the  libel  and  cross  libel  were  con¬ 
solidated  and  proceeded  as  one  cause.  On  June  4,  1919, 
the  United  States  was  made  a  party  libellant  upon  its 
motion  and  stood  on  the  Steamship  Company’s  libel.  It 
filed  a  claim  “  without  submitting  itself  to  the  jurisdic¬ 
tion  ”  of  the  Court,  alleging  possession  and  ownership 
at  the  time  when  the  libel  was  filed.  Thereupon  a  stipula¬ 
tion  executed  by  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  was  filed,  which  recited 
that  the  F.  J.  Luckenbach  was  under  requisition  charter 
to,  and  in  the  possession  of  the  United  States,  claimant, 
at  the  time  of  the  collision ;  that  the  liability,  if  any,  was 
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that  of  the  United  States,  acting  through  the  Corpora¬ 
tion,  the  operator  of  it ;  and  that  the  Corporation  agreed 
in  case  of  default  on  the  part  of  the  claimant  that  execu¬ 
tion  should  issue  against  its  chattels  and  lands  in  the 
sum  of  $130,000.  The  condition  was  that  the  claimant 
and  Corporation  should  abide  by*  all  orders  of  the  Court 
and  pay  the  amount  awarded  by  the  final  decree.  On 
October  3,  1919,  the  Steamship  Company  on  behalf  of 
itself  and  other  owners  excepted  to  the  cross  libel  on  the 
ground  that  the  steamship  being  under  charter  to  the 
United  States  the  matters  alleged  in  the  cross  libel  were 
not  within  the  jurisdiction  of  the  Court.  At  the  trial  it 
appeared  that  the  United  States  was  owner  pro  hoc  vice, 
as  alleged,  using  the  vessel  for  war  service,  and  that  the 
Luckenbach  alone  was  in  fault,  a  finding  affirmed  by  the 
Circuit  Court  of  Appeals.  A  decree  was  entered  against 
the  claimant  and  stipulator  for  the  damages,  $120,619.71, 
with  interest  and  costs. 

The  first  question  certified  is:  Was  the  District  Court 
empowered  by  law  to  render  the  decree  entered?  In 
answer  the  Government  relies  upon  the  proposition  es¬ 
tablished  by  The  Western  Maid,  257  U.  S.  419,  that  the 
collision  inflicted  no  legal  wrong  upon  the  Thekla,  and 
the  further  proposition  that  generally  speaking  a  claim 
that  would  not  constitute  a  cause  of  action  against  the 
sovereign  cannot  be  asserted  as  a  counterclaim;  Illinois 
Central  R.  R.  Co.  v.  State  Public  Utilities  Commission 
of  Illinois,  245  U.  S.  493,  504,  505;  see  also  Nassau 
Smelting  &  Refining  Works  v:  United  States,  ante,  101; 
and  that  a  cross  libel  is  governed  by  the  same  rule.  Wash¬ 
ington-Southern  Navigation  Co .  v.  Baltimore  &  Phila¬ 
delphia  Steamboat  Co.,  263  U.  S.  629. 

We  do  not  qualify  the  foregoing  decisions  in  any  way, 
but  nevertheless  are  of  opinion  that  the  District  Court 
had  power  to  enter  a  decree  for  damages.  When  the 
United  States  comes  into  Court  to  assert  a.  claim  it  so 
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far  takes  the  position  of  a  private  suitor  as  to  agree  by 
implication  that  justice  may  be  done  with  regard  to  the 
subject  matter.  The  absence  of  legal  liability  in  a  case 
where  but  for  its  sovereignty  it  would  be  liable  does  not 
destroy  the  justice  of  the  claim  against  it.  When  the 
question  concerns  what  would  be  paramount  claims 
against  a  vessel  libelled  by  the  United  States  were  the 
vessel  in  other  hands,  the  moral  right  of  the  claimant  is 
recognized.  The  Western  Maid,  257  U.  S.  419,  433,  434. 
The  Siren,  7  Wall.  152.  The  Athol,  1  Wm.  Rob.  374, 
382.  The  doubt  in  this  case  arises  not  from  the  absence 
of  a  maritime  lien,  but  from  the  fact  that  the  counter¬ 
claim  is  not  against  the  Thekla  libelled  by  the  United 
States  but  for  .affirmative  relief  against  a  different  vessel, 
the  F.  J.  Luckenbach.  There  certainly  is  a  strong  argu¬ 
ment  for  regarding  this  claim  as  standing  no  better  than 
those  dealt  with  in  the  cases  cited  by  the  Government. 
But  we  are  of  opinion  that  this  is  to  construe  the  sub¬ 
mission  of  the  United  States  too  narrowly.  A  collision 
involves  two  vessels.  The  trial  of  such  cases  in  the  ordi¬ 
nary  course  is  upon  libel  and  cross  libel,  consolidated 
under  authority  of  statute.  Rev.  Stats.  §  921.  The  North 
Star,  106  U.  S.  17.  If  both  parties  were  in  fault  the 
entire  damage  would  be  divided  equally  between  them, 
and  it  could  not  be  argued  that  the  United  States  could 
avoid  the  consequences  of  the  rule  although  the  damage 
to  the  other  vessel  might  bar  its  recovering  anything. 
This  shows  that  the  subject  matter  is  the  collision,  rather 
than  the  vessel  first  libelled.  Bowker  v.  United  States, 
186  U.  S.  135,  139.  The  libel  in  such  a  case  is  like  a  bill 
for  an  account,  which  imports  an  offer  to  pay  the  balance 
if  it  should  turn  out  against  the  party  bringing  the  bill. 
Columbian  Government  v.  Rothschild,  1  Sim.  94,  103. 
Goldthwait  v.  Day,  149  Mass.  185,  187. 

The  reasons  that  have  prevailed  against  creating  a 
government  liability  in' tort  do  not  apply  to  a  case  like 
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this,  and  on  the  other  hand  the  reasons  are  strong  for 
not  obstructing  the  application  o£  natural  justice  against 
the  Government  by  technical  formulas  when  justice  can 
be  done  without  endangering  any  public  interest.  As 
has  been  said  in  other  cases  the  question  of  damages  to 
the  colliding  vessel  necessarily  arose  and  it  is  reasonable 
for  the  Court  to  proceed  to  the  determination  of  all  the 
questions  legitimately  involved,  even  when  it  results  in 
a  judgment  for  damages  against  the  United  States.  The 
Nuestra  Sehora  de  Regia,  108  IJ.  S.  92.  The  Paquete 
Habana,  189  U.  S.  453,  465,  466.  We  gather  that  our 
conclusion  accords  with  the  opinion  of  the  English  Courts. 
The  Newbattle,  10  P.  D.  33.  The  Tervaete,  [1922]  P. 
259,  272.  It  is  said  that  there  is  no  statute  by  which  the 
Government  accepted  this  liability.  It  joined  in  the  suit, 
and  that  carried  with  it  the  acceptance  of  whatever  lia¬ 
bility  the  courts  may  decide  to  be  reasonably  incident 
to  that  act. 

It  follows  from  what  has  been  said,  without  the  need 
of  going  further,  that  the  stipulation  ordered  before  the 
United  States  made  itself  a  party,  is  valid,  and  that 
interest  and  costs  can  be  recovered  from  the  Fleet  Corpo¬ 
ration.  See  Sloan  Shipyards  Corporation  v.  United 
States  Shipping  Board  Emergency  Fleet  Corporation ,  258 
U.  S.  549.  Interest  was  allowed  against  the  United  States 
in  The  Nuestra  Sehora  de  Regia  and  The  Paquete  Habana, 
supra,  and  interest  and  costs  by  the  judgment  affirmed  in 
Porto  Rico  v.  RamOs,  232  U.  S.  627. 

Answer  to  Question  1:  Yes. 
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WESTINGHOUSE  ELECTRIC  &  MANUFACTUR¬ 
ING  COMPANY  v.  FORMICA  INSULATION  COM¬ 
PANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 

No.  102.  Argued  October  22,  23,  1924— Decided  December  8,  1924. 

1.  An  assignment  of  a  patent,  or  of  the  invention  upon  which  a 
patent  is  subsequently  granted  to  the  assignee,  though  not  re¬ 
quired  to  be  under  seal,  works  an  estoppel  as  by  deed,  preventing 
the  assignor  from  denying  the  novelty  and  utility  of  the  patented 
invention  when  sued  by  the  assignee  for  infringement.  P.  348. 

2.  This  estoppel,  however, — distinct  from  any  that  might  arise  in 
pais  from  special  representation, — while  it  estops  the  assignor 
from  denying  the  validity  of  the  claims,  does  not  prevent  him 
from  narrowing  or  qualifying  their  construction  by  showing  the 
state  of  the  art.  Pp.  350,  352. 

3.  The  estoppel  is  applicable  to  claims  added  by  an  assignee  and 
allowed  by  the  Patent  Office  after  the  assignment,  which  were 
foreshadowed  by  the  specifications  sworn  to  by  the  assignor  and 
accompanying  his  application.  P.  353. 

4.  But  it  will  not  be  enlarged  by  a  claim  originally  made  by  the 
assignor  but  so  manifestly  invalid  that  it  was  promptly  rejected 
by  the  Patent  Office  as  embracing  the  prior  art.  P.  354. 

5.  Patent  No.  1,284,432,  issued  to  the  plaintiff  as  assignee  of  O’Conor, 
covering  a  process  of  making  composite  electric  insulation  ma¬ 
terials  by  coating  sheets  of  fibrous  material,  such  as  cardboard, 
with  adhesive  binders  and  subjecting  them  to  heat  and  pressure, 
applies,  as  between  assignor  and  assignee,  to  nonplaniform  ar¬ 
ticles  (claims  11  and  12,  added  after  assignment)  but  only  where 
the  “two-step”  procedure, — viz.,  application  of  heat  and  high 
pressure  to  the  superposed  sheets  and  cooling  them,  and  then 
the  baking  of  them  under  lower  pressure, — is  employed  in  the 
manufacture.  P.  353. 

288  Fed  330,  affirmed. 

This  is  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals,  for  the  Sixth  Circuit  in  a  patent  suit.  The 
Westinghouse  Electric  Company  sued  the  Formica  Com- 
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pany  charging  it  with  infringement  of  Claims  11  and  12 
of  Patent  No.  1,284,432,  issued  November  12,  1918,  to 
the  complainant  as  assignee,- on  an  application  of  O’Conor 
filed  February  1,  1913.  The  patent  covered  a  process 
for  making  composite  electric  insulation  materials  using 
paper,  muslin,  or  other  fibrous  material.  The  fabric  was 
to  be  coated  on  one  side  with  an  adhesive  liquid,  such  as 
bakelite,  a  condensation  product  of  phenol  and  formalde¬ 
hyde.  It  was  then  dried  by  passing  it  over  a  series  of 
rollers  in  a  steam-heated  oven.  The  thickness  of  the 
coating  retained  by  the  paper  was  regulated  by  varying 
the  distance  between  the  two  rollers  and  by  altering  the 
viscosity  of  the  liquid.  The  prepared  paper  wras  cut  into 
sheets  of  any  desired  size,  and  a  plate  built  up  to  the  re¬ 
quired  thickness  by  placing  the  sheets  together,  with  the 
untreated  side  of  each  sheet  next  to  the  treated  side  of 
the  adjacent  sheet.  The  built-up  plate  was  then  placed 
between  thin  sheet  steel  plates  on  which  had  been  rubbed 
a  small  amount  of  machine  oil.  Any  desired  number 
of  the  steel  plates  carrying  the  sheets  of  paper  were 
placed  between  the  platens  of  a  hydraulic  press  which 
had  befen  previously  heated  by  steam.  The  press  was 
closed  and  pressure  applied  to  as  much  as  800  pounds  per 
square  inch.  Steam  heat  was  first  applied  and  then. a 
cooling  period  followed.  The  period  of  pressure  and 
heat  was  varied  in  proportion  to  the  thickness  of  the 
plate  according  to  a  table  set  forth.  The  effect  was  firmly 
to  cement  together  the  sheets  of  paper  and  further  to 
impregnate  the  paper  with  the  bakelite.  Thus  the  plate 
was  transformed  into  ,a  hard  and  compact  mass.  After 
cooling,  the  plates  of  insulation  were  removed  from  the 
ptess  and  clamped  between  steel  plates  to  prevent  warp¬ 
ing  during  the  baking.  The  plates  were  then  placed  in 
ovens,  with  an  air  pressure  of  140  pounds  per  square 
inch,  and  the  temperature  regulated  between  .100  and 
140  degrees  centigrade.  These  conditions  were  main- 
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tained  for  approximately  eight  hours,  when  the  plates 
were  removed  from  the  oven  and  the  finished  product 
allowed  to  cool.  The  specifications  further  said  that, 
while  the  process  was  used  for  plates,  the  material  could 
be  similarly  produced  in  the  form  of  channel  pieces  or 
tubes  that  were  cylindrical  or  rectangular  in  cross  section 
or  of  other  shape,  as  desired,  by  pressing  in  forms  of 
the  proper  shape.  The  resultant  material  had  a  specific 
gravity  of  approximately  1.25,.  was  practically  nonabsor¬ 
bent,  even  when  soaked  in  hot  water,  and  was  insoluble. 

The  first  ten  claims  subsequently  allowed  in  the  patent 
referred  to  the  so-called  “  two-step  ”  process,  namely, 
first,  the  application  of  heat  and  pressure  to  the  super¬ 
posed  sheets  and  cooling  them,  and  second,  the  baking 
of  them  under  a  lower  pressure. 

The  11th  and  12th  claims,  however,  were  as  follows: 

“  11.  The  process  of  manufacturing  a  non-planiform 
article  which  consists  in  superposing  a  plurality  of  layers 
of  fibrous  material  associated  with  an  adhesive  substance 
that  is  adapted  to  harden  under  the  influence  of  heat  and 
pressure  into  a  substantially  infusible  and  insoluble  con¬ 
dition,  and  molding  the  superposed  layers  by  means  of 
a  form  of  the  proper  shape  while  applying  pressure  and 
heat  to  compact  and  harden  the  materials. 

“  12.  The  process  of  manufacturing  a  non-planiform 
article  which  consists  in  superposing-  a  plurality  of  layers 
of  fibrous  material  associated  with  a  phenolic  condensa¬ 
tion  product  and  molding  the  superposed  layers  by  means 
of  a  form  of  the  proper  shape  while  applying  pressure 
and  heat  to  compact  and  harden  the  materials.” 

'  It  will  be  observed  that  there  is  no  express  provision 
or  requirement  in  the  11th  and  12th  claims  for  the  “  two- 
step  ”  process  as  an  element.  The  defendant  does  not 
use  the  two-step  process  but  does  make  non-planiform 
articles. 

The  defenses  were  that  the  two  claims  were  invalid 
for  want  of  novelty,  or  if  valid  must  be  limited  to  the 
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two-step  process.  A  second  defense  was  that  complain¬ 
ant  had  been  guilty  of  laches  estopping  it  from  prosecut¬ 
ing  the  action,  in  that  it  had  known  of  the  defendant’s 
manufacture  of  its  composition  and  its  large  investment  in 
the  business:  without  objection  for  four  ye&rs  before  the 
claims  Nos.  11  and  12  were  secured  by  the  defendant  as 
assignee  from  the  Patent  Office  and  did  not  sue  for  three 
years  thereafter. 

In  reply,  the  plaintiff  urged  that  the  defendant,  being 
in  privity  with  O’Conor  in  the  assignment  and  the  in¬ 
fringement,  was  estopped  to  dispute  the  validity  of  the 
11th  and  12th  claims  construed  according  to  the  ordinary 
meaning  of  their  language,  which,  as  it  contended,  did 
not  require  the  two-step  process. 

The  District  Court  sustained  the  defense  based  on  com¬ 
plainant’s  laches  and  dismissed  the  bill. 

On  appeal,  the  Circuit  Court  of  Appeals  held  that  the 
defense  of  laches  could  not  be  sustained.  Coming  to  con¬ 
sider  the  defense  of  estoppel,  the  Court  held  that  on  the 
facts  -no  estoppel  arose  as  to  the  claims  sued  on,  and, 
proceeding  then  to  the  merits,  found  that  claims  11  and 
12  were  invalid  for  lack  of  invention. 

O’Conor  was  a  mechanical  engineer,  and  after  gradu¬ 
ation  from  college  entered  the  employ  of  the  Westing- 
house  Company  at  a  small  salary,  with  the  understanding 
that  he  was  to  be  allowed  to  work  in  association  with 
experienced  engineers  and  gain  experience  in  the  line  of 
his  profession,  and  that  inventions  made  by  him  when  in 
the  company’s  employ  were  to  become  the  property  of 
the  company  and  to  be  assigned  by  him  to  it.  O’Conor 
made  this  invention  and  disclosed  it  by  written  descrip¬ 
tion  to  the  company,  which  through  its  legal  department 
prepared  his  application  for  a  patent  and  an  assignment, 
both  of  which  he  executed,  receiving  the  nominal  con¬ 
sideration  of  one  dollar.  Thereafter,  pending  the  appli- 
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cation  for  the  patent,  O’Conor  left  the  company’s  employ 
and  associated  himself  in  business  with  two  others  in  the 
manufacture  of  electric  insulating  material,  in  a  partner¬ 
ship,  which  was  thereafter  organized  into  a  corporation 
known  as  the  Formica  Company,  and  its  stock  divided  be¬ 
tween  the  partners.  From  1913  the  partnership  and  suc¬ 
ceeding  company  have  been  engaged  in  the  manufacture 
and  sale  of  laminated  products  having  a  phenolic  con¬ 
densation  binder.  They  have  made  non-planiform  ar¬ 
ticles,  as  well  as  flat  plates,  openly  and  with  the  knowl¬ 
edge  and  acquiescence  of  the  Westinghouse  Company 
from  the  beginning  in  1913  down  to  the  time  this  suit 
was  brought  July  6,  1920. 

When  the  application  for  the  patent  heic  in  suit  was 
filed  and  was  assigned  to  the  company,  there  were  no 
claims  based  on  a  distinction  between  flat  plates  and  non- 
planiform  articles.  But  the  specifications  signed  by 
O’Conor  contained,  the  following:  “While  the  process 
above  described  is  that  used  for  making  plates,  the  in¬ 
sulating  material  may  be  produced  in  the  form  of  channel 
pieces  or  tubes  that,  are  cylindrical  or  rectangular  in  cross 
section  or  of  other  shape,  as  desired,  by  pressing  in  forms 
of  the  proper  shape.” 

The  art  of  making  insulating  material  was  well  ad¬ 
vanced  when  O’Conor  entered  it.  A  Haefely  patent 
owned  by  the  Westinghouse  Company,  when  O’Conor 
began  his  experiments,  was  for  a  process  for  making  a 
hard  material  offering  resistance  to  the  electric  current 
out  of  paper  covered  with  varnish,  wound  around  a 
mandrel  and  subjected  to  pressure  and  heat.  The  art 
also  showed  a  forming  press  by  Haefely  for  pressure  of 
flat  articles  for  such  a  purpose.  There  was  a  process 
patent  to  Thomson  for  making  insulating  material  by 
applying  to  paper  sheets  an  earthy  or  mineral  substance 
with  binding  material,  piling  such  sheets  together  and 
drying  and  heating  the  resulting  mass.  Baekeland  had 
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invented  much  in  this  art  and  all  before  O’Conor.  One 
of  his  discoveries  was  that  of  the  “  bakelite  ”  which 
O’Conor  Suggests  using  in  his  proces^-a  combination  of 
phenol  and  formaldehyde,  a  viscous  fluid  resisting  the 
electric  current  and  attaining  great  hardness  under  heat 
and  pressure  for  use  as  a  binder.  Another  patent  of 
Baekeland  was  for  “  a  composite  cardboard  consisting  of 
superposed  layers  of  paper  or  the  like  combined  with 
intermediate  layers  of  an  insoluble,  infusible  condensation 
product  of  phenols  and  formaldehyde,”  in  which  he  de¬ 
scribed  his  process  as  follows: 

I  apply  to  the  surface  of  any  of  the  ordinary  grades 
of  paper,  or  to  asbestos  paper  or  the  like,  a  coating  of  a 
liquid  condensation  product  of  phenols  and  formaldehyde 
of  such  character  that  it  is  capable  of  transformation 
under  the  action  of  heat  into  an  insoluble  and  infusible 
body.  For  this  purpose  I  may  use  either  a  liquid  con¬ 
densation  product  of  the  character  described,  or  a  solu¬ 
tion  of  the  same  in  alcohol  or  other  appropriate  solvent. 
This  layer  is  permitted  to  dry  somewhat,  when  a  second 
sheet  of  paper  is  superposed  upon  the  first  and  similarly 
treated;  or  the  several  layers  may  be  coated  and  prefer¬ 
ably  dried  before  being  superposed.  The  condensation 
product  may  be  applied  to  one  or  both  sides  of  the 
sheets.  The  desired  number  of  sheets  having  been  as¬ 
sembled,  the  composite  article  is  compacted  by  pressure, 
with  or  without  the  aid  of  heat.  Heat  is  now  applied 
in  order  to  effect  the  transformation  of  the  condensation 
product  into  an  insoluble  and  infusible  body.” 

Mr.  John  C.  Kerr  and  Mr.  Drury  W.  Cooper  for  peti¬ 
tioner. 

Mr.  Frederic  D.  McKenney  and  Mr.  John  H.  Lee,  with 
whom  Mr.  Wm.  H.  Dyrenjorth  was  on  the  brief,  for 
respondent. 
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Mr.  Chief  Justice  Taft  delivered  the  opinion  of 
the  Court. 

The  important  question  in  this  case  is  the  operation  of 
the  principle  of  estoppel  on  the  character  of  defense  to 
which  the  assignor  of  a  patented  invention  is  limited  in 
a  suit  for  infringement  by  the  assignee.  We  may  first 
usefully  consider  the  rule  that  should  obtain  where  the 
assignment  is  made  after  the  issue  of  the  patent,  and 
then  the  difference  in  the  rule,  if  any,  where  the  assign¬ 
ment  was  made  before  the  granting  of  the  patent. 

Congress  under  its  power  to  secure  for  limited  times 
to  inventors  the  exclusive  right  to  their  discoveries,  has 
enacted  laws  conferring  such  an  exclusive  right  by  pat¬ 
ent  after  an  application  with  specification  of  the  inven¬ 
tion  and  claims  therefor  and  a  .favorable  decision  by  the 
Commissioner  of  Patents.  The  patent  of  the  exclusive 
right  against  the  public  carries  with  it  a  presumption 
of  its  validity.  Agawam  Co.  v.  Jordan ,  7  Wall.  583; 
Blanchard  v.  Putnam,  8  Wall.  420;  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  186;  Boydv.  Janesville  Hay  Tool  Co.,  158 
U.  S.  260.  It  is  not  conclusive  but  the  presumption  gives 
the  grant  substance  and  value.  By  §  4898,  Rev.  Stats:, 
every  such  patent  or  any  interest  therein  shall  be  assign¬ 
able  in  law  by  an  instrument  in  writing,  and  the  patentee 
or  his  assigns  or  legal  representatives  may,  in  like  man¬ 
ner,  grant  and  convey  an  exclusive  right  under  his  pat¬ 
ent  to  the  whole  or  any  specified  part  of  the  United 
States.  The  section  further  provides  that  an  assignment, 
grant  or  conveyance  shall  be  void  as  against  any  subse¬ 
quent  purchaser  or  mortgagee  for  a  valuable  considera¬ 
tion,  without  notice,  unless  it  is  recorded  in  the  Patent 
Office  within  three  months  from  the  date  thereof.  While 
a  seal  is  not  required  to  make  an  assignment  legal,  Gott¬ 
fried  v.  Miller,  104  U.  S.  521,  there  seems  to  be  no  reason 
why  the  principles  of  estoppel  by  deed  should  not  apply 
to  assignment  of  a  patent  right  in  accordance  with  the 
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statute.  Its  purpose  is  to  furnish  written  and  recorded 
evidence  of  title  and  to  protect  the  purchaser  of  the  title 
as  recorded  for  value  without  notice.  It  was  manifestly 
intended  by  Congress  to  surround  the  conveyance  of  pat¬ 
ent  property  with  safeguards  resembling  those  usually  at¬ 
taching  to  that  of  land.  This  Court  has  recognized  the 
analogy  between  estates  in  land  by  estoppel  and  the  right 
to  enjoy  a  patent  right  in  the  use  of  an  article  conveyed 
by  one  without  authority  but  who  acquires  it  by  subse¬ 
quent  conveyance.  Gottfried  v.  Miller,  104  U.  S.  521; 
Littlefield  v.  Perry,  21  Wall.  205. 

There  are  no  cases  in  this  Court  in  which  the  applica¬ 
tion  of  the  principle  of  estoppel  as  by  deed  to  the  con¬ 
veyance  or  assignment  of  patent  property  has  been  fully 
considered.  But  there  are  many  in  the  reports  of  the 
Circuit  and  District  Court  decisions  and  in  those  of  the 
Circuit  Court  of  Appeals.  They  began  as  early  as  1880 
in  Faulks  v.  Kamp,  3  Fed.  898,  and  were  followed  by 
a  myriad.  The  rule  supported  by  them  is  that  an  assignor 
of  a  patent  right  is  estopped  to  attack  the  utility,  novelty 
or  validity  of  a  patented  invention  which  he  has  assigned 
or  granted  as  against  any  one  claiming  the  right  under 
his  assignment  or  grant.  As  .to  the  rest  of  the  world,  the 
patent  may  have  no  efficacy  and  create  no  right  of 
monopoly;  but  the  assignor  can  not  be  heard  to  question 
the  righfi  of  his  assignee  to  exclude  him  from  its  use. 
Curran  v.  Burdsall,  20  Fed.  835;  Ball  &  Socket  Fastener 
Co.  v.  Ball  Glove  Fastening  Co.,  58  Fed.  818;  Woodward 
v.  Boston  Lasting  Machine  Co.,  60  Fed.  283,  284;  Bab¬ 
cock  v.  Clarkson,  63  Fed.  607;  Noonan  v.  Chester  Park 
Athletic  Co.,  99  Fed.  90,  91.  There  are  later  cases  in 
nearly  all  the  Circuit  Courts  of  Appeal  to  the  same  point. 
In  view  of  the  usual  finality  of  patent  decisions  in  the 
Circuit  Courts  of  Appeal,  this  Court  will  not  now  lightly 
disturb  a  rule  well  settled  by  forty-five  years  of  judicial 
consideration  and  conclusion  in  those  courts 
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The  analogy  between  estoppel  in  conveyances  of  land 
and  estoppel  in  assignments  of  a  patent  right  is  clear. 
If  one  lawfully  conveys  to  another  a  patented  right  to 
exclude  the  public  from  the  making,  using  and  vending 
of  an  invention,  fair  dealing  should  prevent  him  from 
derogating  from  the  title  he  has  assigned,  just  as  it  estops 
a  grantor  of  a  deed  of  land  from  impeaching  the  effect 
of  his  solemn  act  as  against  his  grantee.  The  grantor 
purports  to  convey  the  right  to  exclude  others,  in 
the  one  instance,  from  a  defined  tract  of  land,  and 
in  the  other,  from  a  described  and  limited  field  of 
the  useful  arts.  The  difference  between  the  two  cases 
is  only  the  practical  one  of  fixing  exactly  what  is  the 
subject  matter  conveyed.  A  tract  of  land  is  easily  de¬ 
termined  by  survey.  Not  so  the  scope  of  a  patent  right 
for  an  invention. 

As  between  the  owner  of  a  patent  and  the  public,  the 
scope  of  the  right  of  exclusion  granted  is  to  be  determined 
in  the  light  of  the  state  of  the.  art  at  the  time  of  .  the 
invention.  Can  the  state  of  the  art  be  shown  in  a  suit 
by  the  assignee  of  a  patent  against  the  assignor  for  in¬ 
fringement  to  narrow  or  qualify  the  construction  of  the 
claims  and  relieve  the  assignor  from  the  charge?  The 
Circuit  Court. of  Appeals  for  the  Seventh  Circuit  in 
Siemens-Halske  Electric  Co.  v.  Duncan  Electric  Co.,  142 
Fed.  157,  seems  to  exclude  any  consideration  of  evidence 
of  this  kind  for  such  a  purpose.  The  same  view  is  indi¬ 
cated  in  subsequent  decisions  of  that  court.  Chicago  & 
Alton  Ry.  Co.  v.  Pressed  Steel  Car  Co.,  243  Fed.  883,  887; 
Foltz  Smokeless  Furnace  Co.  v.  Eureka  Smokeless  Fur¬ 
nace  Co.,  256  Fed.  847.  We  think,  however,  that  the 
better  rule,  in  view  of  the  peculiar  character  of  patent 
property,  is  that  the  state  of  the  art  may  be  considered. 
Otherwise  the  most  satisfactory  means  of  measuring  the 
extent  of  the  grant  the  Government  intended  and  which 
the  assignor  assigned  would  be  denied  to  the  court  in 
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reaching  a  just  conclusion.  Of  course,  the  state  of  the 
art  can  not  be  used  to  destroy  the  patent  and  defeat  the 
grant,  because  the  assignor  is  estopped  to  do  this.  But 
the  state  of  the  art  may  be  used  to  construe  and  narrow 
the  claims  of  the  patent, 'conceding  their  validity.  The 
distinction  may  be  a  nice  one  but  seems  to  be  workable. 
Such  evidence  might  not  be  permissible  in  a  case  in  which 
the  assignor  made  specific  representations  as  to  the  scope 
of  the  claims  and  their  construction,  inconsistent  with 
the  state  of  the  art,  on  the  faith  of  which  the  assignee 
purchased;  but  that  would  be  a  special  instance  of 
estoppel  by  conduct.  We  are  dealing  only  with  the 
estoppel  of  an  assignment  based  on  the  specifications  and 
claims  without  special  matter  in  pais. 

Mr.  Justice  Lurton,  when  Circuit  Judge,  speaking  for 
the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  in 
Noonan  v.  Chester  Park  Athletic  Co.,  99  Fed.  90,  91, 
used  this  language: 

“  It  seems  to  be  well  settled  that  the  assignor  of  a 
patent  is  estopped  from  saying  his  patent  is  void  for  want 
of  novelty  or  utility,  or  because  anticipated  by  prior  in¬ 
ventions.  But  this  estoppel,  for  manifest  reasons,  does 
not  prevent  him  from  denying  infringment.  To  deter¬ 
mine  such  an  issue,  it  is  admissible  to  show  the  state  of 
the  art  involved,  that  the  court  may  see  what  the  thing 
was  which  was  assigned,  and  thus  determine  the  primary 
or  secondary  character  of  the  patent  assigned,  and  the 
extent  to  which  the  doctrine  of  equivalents  may  be  in¬ 
voked  against  an  infringer.  The  court  will  not  assume 
against  an  assignor,  and  in  favor  of  his  assignee,  any¬ 
thing  more  than  that  the  invention  presented  a  sufficient 
degree  of  utility  and  novelty  to  justify  the  issuance  of 
the  patent  assigned,  and  will  apply  to  the  patent  the 
same  rule  of  construction,  with  this  limitation,  which 
would  be  applicable  between  the  patentee  and  a 
stranger.” 
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And  he  cites  the  following  cases  as  sustaining  this 
view: 

Circuit  Court  of  Appeals,  First  Circuit.  Ball  &  Socket 
Fastener  Co.  v.  Ball  Glove  Fastening  Co.,  58  Fed.  818; 
Babcock  v.  Clarkson,  63  Fed.  607;  Martin  Hill  Cash- 
Carrier  Co.  v.  Martin,  67  Fed.  786,  787.  Since  the 
Noonan  Case,  the  view  thus  announced  has  been  ap¬ 
proved  in  the  Circuit  Court  of  Appeals  of  the  Second 
Circuit  in  Standard  Plunger  Elevator  Co.  v.  Stokes,  212 
Fed.  941,  943;  of  the  Third  Circuit  in  Roessing-Emst  Co. 
v.  Coal  &  Coke  By-Products  Co.,  219  Fed.  898,  899; 
Piano  Motors  Corporation  v.  Motor  Player  Corporation, 
282  Fed.  435,  437;  of  the  Fourth  Circuit  in  Leader  Plow 
Co.  v.  Bridgewater  Plow  Co.,  237  Fed.  376,  377;  of  the 
Sixth  Circuit  in  Smith  v.  Ridgely,  103  Fed.  875;  Babcock 
&  Wilcox  Co.  v.  Toledo  Boiler  Works  Co.,  170  Fed.  81,  85; 
United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  610; 
Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  760,  763; 
of  the  Eighth  Circuit  in  Moor^Hopkins  Co.  v.  Dalton  Co., 
236  Fed.  936,  937;  and  of  the  Ninth  Circuit  in  Leather 
Grille  &  Drapery  Co.  v.  Christ opherson,  182  Fed.  817. 

We  have  been  speaking  of  the  application  of  estoppel 
in  the  assignment  of  patents  after  they  have  been  granted 
and  their  specifications  and  claims  have  been  fixed.  The 
case  before  us,  however,  concerns  assignment  of  an  in¬ 
vention  and  an  inchoate  right  to  a  patent  therefor  before 
the  granting  of  it  which,  after  the  assignment  at  the  in¬ 
stance  of  the  assignee,  ripened  into  a  patent.  Section 
4895  of  the  Revised  Statutes  authorizes  the  granting  of 
a  patent  to  the  assignee  of  the  inventor.  The  assignment 
must  be  first  entered  of  record  in  the  Patent  Office,  and  in 
all  such  cases  the  application  must  be  made  and  the 
specification  sworn  to  by  the  inventor.  It  is  apparent 
that  the  scope  of  the  right  conveyed  in  such  an  assign¬ 
ment  is  much  less  certainly  defined  than  that  of  a  granted 
patent,  and  the  question  of  the  extent  of  the  estoppel 
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against  the  assignor  of  such  an  inchoate  right  is  more 
difficult  to  determine  than  in  the  case  of  a  patent  as¬ 
signed  after  its  granting.  When  the  assignment  is  made 
before  patent,  the  claims  are  subject  to  change  by  cur¬ 
tailment  or  enlargeihent  by  the  Patent  Office  with  the 
acquiescence  or  at  the  instance  of  the  assignee,  and  the 
extent  of  the  claims  to  be  allowed  may  ultimately  in¬ 
clude  more  than  the  assignor  intended  to  claim.  This 
difference  might  justify  the  view  that  the  range  of  rele¬ 
vant  and  competent  evidence  in  fixing  the  limits  of  the 
subsequent  estoppel  should  be  more  liberal  than  in  the 
case  of  an  assignment  of  a  granted  patent.  How  this 
may  be,  we  do  not  find  it  necessary  to  decide.  We  can 
well  be  clear,  however,  that  if  it  is  proper  to  limit  the 
estoppel  available  for  an  assignee  after  patent  as  against 
his  assignor  by  reference  to  the  state  of  the  art,  a  fortiori 
is  such  reference  relevant  where  the  estoppel  is  sought 
by  the  assignee  before  patent.  In  the  light  of  this  con¬ 
clusion,  we  must  now  turn  to  the  facts  to  which  it  should 
be  applied. 

The  art  which  O’Conor  entered  was  that  of  a  composi¬ 
tion  of  materials  for  insulating  purposes,  of  leaves  of 
fibrous  material  like  paper  superposed  one  on  another  and 
united  by  an  adhesive  binder  coating  the  leaves,  subjected 
to  heat  and  pressure  and  hardened  into  a  compact  mass 
and  rendered  capable  of  high  resistance  tb  the  electric 
current.  In  the  specification  of  his  patent  he  disclosed  his 
idea  of  the  defect  of  the  then  art,  which  he  proposed  to 
remedy  by  his  process,  as  follows: 

“  Heretofore  insulation  material  such  as  cardboard, 
composed  of  layers  of  paper  glued  together,  has  proved 
more  or  less  unsatisfactory  because  of  various  defects, 
such  as  absorption  of  moisture  from  the  atmosphere,  in¬ 
ability  to  resist  heat  and  chemical  action,  and  lack  of 
physical  strength.  Insulating  material  .  .  .  must  be 
free  from  these  defects,  and,  in  addition,  must  possess 
high  dielectric  strength.” 
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He  proposed  to  achieve  his  purpose  by  use  of  paper  or 
cardboard,  which  was  old  for  such  purpose,  by  a  binder 
of  bakelite  or  phenol  and  formaldehyde,  also  well  known 
for  such  use,  by  hydraulic  pressure  of  800  lbs.  and  steam 
heat,  followed  by  cooling  and  then  by  baking  in  an  oven 
at  high  heat  and  low  pressure.  There  was  indeed  noth¬ 
ing  new  in  O’Conor’s  invention  but  the  two-step  of  pres¬ 
sure  and  heat,  cooling  and  baking.  If  this  two-step  pro¬ 
cess  was  new,  and  the  estoppel  requires  us  to  hold  as 
against  O’Conor  that  it  was,  his  assignee  had  a  right  to 
claim  the  application  of  it  as  new,  not  only  to  flat  articles 
of  composition  but  also  to  non-planiform  articles  as  in 
the  11th  and  12th  claims;  for  though  O’Conor  had  not 
made  such  a  claim,  his  original  specification  foreshadowed 
it  as  reasonable.  In  view  of  the  art,  however,  it  is  very 
clear  that  the  11th  and  12th  claims  must  be  read  to  in¬ 
clude  as  an  essential  element  of  the  combination  therein 
claimed,  the  two-step  process.  Without  this,  there  was 
nothing  new  in  them  in  the  field  to  which  they  applied. 

The  11th  and  12th  claims  were  made  by  the  company 
as  assignee  after  O’Conor  had  left  the  company’s  employ 
and  were  not  allowed  until  four  years  after  O’Conor  had 
participated  in  the  making  of  the  composition  herein 
complained  of,  and  for  three  years  thereafter  the  com¬ 
pany  made  no  objection  to  his  continuing  the  manufac¬ 
ture.  But  it  is  said,  the  assignee  was  entitled  on 
O’Conor’s  original  specifications  to  base  claims  which 
did  not  contain  as  an  element  the  two-step  process,  be¬ 
cause  the  6th  of  his  original  claims  was  even  broader  than 
the  11th  and  12th  claims  as  subsequently  made  and  al¬ 
lowed.  It  was  as  follows:  “The  process  of  manufac¬ 
turing  insulating  material  which  consists  in  superposing 
layers  of  coated  paper  and  applying  heat  and  pressure 
thereto.”  This  was  promptly  rejected  by  the  Patent 
Office  as- it  must  have  been  in  the  then  state  of  the  art. 
It  was  so  absurdly  broad  and  all-inclusive  as  almost  to 
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indicate  that  it  was  made  to  be  rejected.  O’Conor’s  sig¬ 
nature  to  such  a  claim  under  the  circumstances  of  course 
does  not  estop  him  when  in  fact  it  was  not  allowed;  and 
certainly  should  not  be  used  to  bolster  up  a  broad  con¬ 
struction  of  the  11th  and  12th  claims  when,  as  we  have 
said,  the  state  of  the  art  must  limit  them. 

We  are  clear  then  that  the  estoppel  of  the  11th  and 
12th  claims  against  O’Conor  does  not  extend  to  a  single 
step  process  such  as  he  has  participated  in  as  partner, 
stockholder  or  officer;  and  if  it  does  not  affect  him,  a 
fortiori  does  it  not  affect  the  respondent  company. 

This  result  makes  it  unnecessary  for  us  to  consider  the 
objections  that  the  Formica  Company  is  not  affected  by 
an  estoppel  which  would  operate  against  O’Conor,  or  that 
the  alleged  nominal  character  of  the  consideration  moving 
to  O’Conor  can  not  support  an  estoppel. 

Decree  affirmed. 


IN- THE  MATTER  OF  PETITION  OF  EAST  RIVER 
TOWING  CO.,  INC.,  FOR  LIMITATION  OF  LIA¬ 
BILITY  OF  THE  STEAMTUG  EDWARD,  HER 
ENGINES,  ETC, 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  81.  Argued  November  25,  1924. — Decided  December  8,  1924. 

1.  An  action  at  law  brought  under  §  33  of  the  Merchant  Marine 
Act  of  June  5,  1920,  c.  250,  41  Stat.  988,  to  recover  damages 
for  the  death  of  a  seaman  from  personal  injuries  suffered  in  the 
course  of  his  employment,  is  subject  to  the  injunction  provided 
by  Admiralty  Rule  51  in  aid  of  limitation  of  liability  proceedings. 
P.  366 

2.  The  Merchant  Marine  Act,  §  33,  did  not  impliedly  repeal  the 
statute  regarding  limitation  of  liability  of  shipowners  (Rev.  Stats., 
§§  4283,  et  seq.,)  so  far  as  claims  or  suits  based  on  personal  in¬ 
juries  to,  or  death  of,  seamen  are  concerned.  Id. 
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Certificate  from  the  Circuit  Court  of  Appeals  in  a 
proceeding  in  admiralty  for  limitation  of  liability,  appealed 
from  the  District  Court.  See  291  Fed.  1017. 

Mr.  E.  C.  Sherwood  and  Mr.  John  M.  Woolsey,  with 
whom  Mr.  Clarence  S.  Zipp  was  on  the  brief,  for  appel¬ 
lant. 

The  purpose  of  the  law  of  limitation  of  liability  is  to 
encourage  the  building  of  and  investment  in  ships.  As 
a  consequence,  it  is  to  be  liberally  construed  and  fully 
enforced.  The  Main  v.  Williams,  152  U.  S.  122;  Richard¬ 
son  v.  Harmon,  222  U.  S.  96;  Norwich  Co.  v.  Wright, 
13  Wall.  104;  The  Scotland,  105  U.  S.  24;  Providence 
S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578;  Butler  v.  Boston 
S.  S.  Co.,  130  U.  S.  527 ;  Southern  Pacific  Co.  v.  Jensen, 
244  U.  S.  205;  La  Bourgogne,  210  U.  S.  95;  Moore  v. 
American  Transp.  Co.,  24  How.  1. 

That  the  Limited  Liability  Law  is  applicable  to  cases  of 
personal  injury  and  death  is  well  established.  Butler  v. 
Boston  S.  S.  Co.,  130  U.  S’.  527;  Craig  v.  Continental  Ins. 
Co.,  141  U.  S.  638;  White  v.  Island  Transp.  Co.,  233  U.  S. 
346;  Richardson  v.  Harmon,  supra. 

The  proceeding  must  necessarily  be  exclusive  in  order 
to  give  the  shipowner  the  remedy  and  relief  intended 
by  Congress.  Admiralty  Rules,  51-55;  The  San  Pedro, 
223  U.  S.  365;  Providence  S.  S.  Co.  v.  Hill  Mfg.  Co.’, 
supra;  Norwich  Co.  v.  Wright,  supra. 

The  theory  is  that,  as  there  was  one  wrong  com¬ 
mitted  by  the  shipowner,  he  is  entitled  to  a  remedy  some¬ 
what  analogous  to  the  old  Bill  of  Peace  in  equity,  to 
enable  him  to  try  out  his  liability  as  against  everyone 
interested,  in  the  ope  proceeding.  See  La  Bourgogne 

supra;  The  Titanic,  233  U.  S.  718;  The  Lusitania  251 
Fed.  715. 

In  The  F .  H.  Marvin,  1924,  Am.  Mar.  Cas.  53,  a  motion 
to  vacate  a  stay  of  state  court  proceedings,  on  the  ground 
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that  §  33  of  the  Merchant  Marine  Act  overrode  a  ship¬ 
owner’s  remedy  in  limitation  of  liability,  was  properly 
denied. 

The  outstanding  feature  of  §  33,  which  materially 
changes  or  purports  to  change  the  rights  of  a  seaman,  is 
the  provision  abolishing  the  fellow-servant  rule  as  a  de¬ 
fense.  This  had  been  ineffectually  attempted  in  §  20 
of  the  Seaman’s  Act.  Chelentis  v.  Luckenback  S.  S.  Co., 
247  U.  S.  372.  That  principle  and  the  principle  of  limited 
liability  do  not  conflict.  Both  continue  in  force  at  the 
same  time.  One  forms  a  part  of  the  rules  by  which  is 
determined  the  presence  or  absence  of  legal  liability  on 
the  part  of  the  employer;  the  Other  relates  to  the  aggre¬ 
gate  amount  that  an  employer  who  has  been  found  legally 
liable  shall  be  made  to  pay. 

The  Federal  Employers’  Liability  Act  (adopted  in 
the  Merchant  Marine  Act,)  does  not  by  implication 
repeal  the  statutory  provisions  permitting  shipowners  to 
limit  their  liability,  or  affect  the  right  of  the  owner  to 
maintain  proceedings  for  such  limitation  in  a  court  of 
admiralty.  The  Passaic,  204  Fed.  266. 

By  reason  of  their  very  nature,  many  provisions  of 
the  “  statutes  of  the  United  States  modifying  or  extend¬ 
ing  the  common  law  right  or  remedy  in  cases  of  personal 
injury  to  railway  employees  ”  do  not  apply  to  actions  by 
seamen,  and  cannot  be  made  to  apply,  the  fiat  of  Congress 
to  the  contrary  notwithstanding.  A  seaman  is  not  con¬ 
cerned  with  defects  in  railroad  tracks,  cars,  locomotives 
or  roadbeds;  or  with  safety  appliances  on  locomotives 
and  railroad  cars.  In  these  circumstances,  it  is  not  too 
much  to  <  say  that  Congress  understood  that  the  sweeping 
language  employed  must  of  necessity  be  limited  by  many 
exceptions  not  therein  expressed  or  suggested.  The  re¬ 
sult  is  plainly  to  cast  upon  the  courts  the  burden  of 
determining  what  changes  in  the  maritime  law  were  in¬ 
tended  and  effected. 
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Section  33  created  new  rules  of  liability  as  between 
seamen  and  shipowners;  the  substantive  nature  of  their 
relationship  was  modified.  At  the  same  time,  moreover, 
these  rules  of  liability  were  enforceable,  either  at  com¬ 
mon  law  with  a  jury  “  as  an  incident  ”,  or  in  admiralty 
before  the  court.  Panama  R.  R.  Co.  v.  Johnson,  264 
U.  S.  375. 

The  statute  thus  construed  merely  places  seamen  in 
a  remedial  status  the  same  as  that  in  which  •  they  have 
always  been.  They  could  always  bring  a  common  law 
action  to  enforce  their  substantive  rights.  The  jury  was 
not  a  part  of  the  right  conferred,  but  merely  a  part  of  the 
machinery  of  the  remedy. 

But  a  petition  for  limitation  of  liability  is  also  a  remedy 
which  is  available  to  the  shipowner.  It  does  not  affect 
the  rights  of  the  seamen  under  §  33,  but  only  the  form 
of  the  seamen’s  remedy. 

There  has  never  been  a  right  of  trial  by  jury  in  ad¬ 
miralty.  Rev.  Stats.,  §  648,  excludes  juries  from  proceed¬ 
ings  under  equity  and  admiralty  jurisdiction,  and  this 
Court  has  uniformly  sustained  this  procedure. 

Inasmuch  as  this  Court  has  construed  §  33  to  have 
become  part  of  the  maritime  law,  all  question  of  any 
alleged  right  to  a  jury  trial  is  excluded.  Indeed,  it  is 
difficult  to  understand  on  what  the  alleged  right  to  a 
jury  trial,  in  this  case,  could  be  based,  except  on  a  consti¬ 
tutional  provision.  So  far  as  the  admiralty  court  is  con¬ 
cerned,  there  is  no  such  provision.  Consequently,  when  a 
shipowner  invokes  an  admiralty  remedy  in  the  admiralty 
court,  the  fact  that  a  jury  might  be  available  in  another 
forum  seems  immaterial. 

There  was  not  any  repeal  of  the  limitation  statutes  by 
implication.  The  Merchant  Marine  Act,  §  2,  repeals  cer¬ 
tain  enumerated  acts,  but  no  mention  is  made  of  the 
limited  liability  laws.  The  rule  that  the  enumeration 
of  certain  members  of  a  class  is  the  exclusion  of  all  others 
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of  that  class  not  enumerated,  applies.  Soliss  v.  General 
Elec.  Co.,  213  Fed.  204.  When  Congress  determined  to 
exempt  seamen’s  wages  from  the  operation  of  the  limited 
liability  statute,  it  did  so  in  specific  terms.  23  Stat.  57. 

Repeals  by  implication  are  not  favored.  To  find  a 
repeal  by  implication,  that  implication  must  be  the  nec¬ 
essary  deduction  from  the  later  statute.  If  the  two  stat¬ 
utes  can  be  construed  so  as  to  be  reconcilable,  that  con¬ 
struction  should  be  taken  rather  than  one  which  effects 
repeal  of  the  earlier  law.  The  two  statutes  here  under 
consideration  are  not  so  hostile  that  both  cannot  stand. 
The  contention  that  acts  giving  new  rights  against  or  im¬ 
posing  new  liabilities  on  shipowners  have  repealed  in 
part,  at  least,  the  limitation  of  liability  statutes,  is  not 
novel;  where  this  contention  has  been  made  the  courts 
have  disapproved  it.  Chappell  V.  Bradshaw,  35  Fed. 
923;  The  Hoffmans,  171  Fed.  455;  The  Passaic,  204  Fed. 
266;  Alaska  S.  S.  Co.  v.  United  States,  259  Fed.  713;  s.  c. 
253  U.  S.  113;  Butler  v.  Boston  S.  S.  Co.,  130  U.  S.  527. 

The  application  of  the  limited  liability  statutes  is  not 
confined  to  cases  involving  claims  of  seamen.  It  applies 
to  cases,  involving  claims  of  passengers,  owners  of  other 
ships,  shippers,  salvage  claimants,  stevedores,  the  Gov- 
erament,  and  bridge  owners.  [Citing  cases.]  These  vari¬ 
ous  parties  must  come  into  a  limitation  •  proceeding  to 
assert  their  claims,  although  quite  obviously  they  would 
have  no  concern  with  any  of  the  provisions  of  the  Mer¬ 
chant  Marine  Act.  Also,  the  great  majority  of  injured 
seamen  would  never  be  in  collision  with  the  limited  li¬ 
ability  statutes. 

Thus  there  is  no  identity  between  the  field  of  operation 
of  the  one  statute  and  that  of  the  other  which  could  serve 
as  a  basis  for  a  conclusion  that  the  later  act  was  intended 
to  repeal  the  eariler. 

Passengers  and  other  classes  have  a  right  to  a  jury 
trial  and  full  indemnity,  subject  to  a  shipowner’s  right  to 
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limit  his  liability.  When  a  seaman  is  given  a  right  to  a 
jury  trial  and  full  indemnity,  it  is  presumably  for  the  pur¬ 
pose  of  granting  him  rights  equal  to  those  of  the  other 
classes.  The  statute  is.  without  words  of  preference  which 
would  indicate  an  intent  to  grant  him  greater  rights.  The 
provision  as  to  jury  trial  was  put  in  to  make  it  clear  that 
the  new  maritime  law  was  to  be  enforced  on  the  common- 
law  side  of  the  court,  and  that  the  usual  defenses  should 
not  apply  in  seamen’s  cases  in  common-law  courts. 

The  appellee  contends  that  §  6  of  the  Federal  Employ¬ 
ers’  Liability  Act,  forbidding  removal  from  a  state  to 
a  federal  court,  is  incorporated  by  reference  into  the 
Merchant  Marine  Act,  and  that  appellant’s  proceeding 
to  limit  its  liability  is  a  removal.  The  answer  is  obvious. 
Appellant’s  proceeding  is  not  a  removal  of  the  appellee’s 
state,  court  action;  it  is  an  entirely  new  proceeding  in  a 
new  forum  in  arrest  of  that  state  court  action.  Provi¬ 
dence  S.  S.  Co.  v.  Hill  Mjg.  Co.,  109  U.  S.  578. 

It  is  then  unnecessary  to  consider  appellee’s  argument 
that  -§  6  is  incorporated  -in  the  Merchant  Marine  Act  ; 
although  it  may  be  noted  that  an  action  at  law  in  a  state 
court,  brought  by  a  seaman  under  that  act,  has  been  held 
removable  into  a  federal  court.  Wenzler  v.  Robin  Line 
S.  S.  Co.,  277  Fed.  812. 

The  limitation  of  liability  acts  deal  with  remedies,  not 
with  substantive  rights.  Butler  v.  Boston  S.  S.  Co.,  130 
U.  S.  527;  The  Titanic,  233  U.  S.  718. 

Mr.  William  S.  Butler  and  Mr.  James  A.  Gray,  with 
whom  Mr.  Henry  J.  Beilman  was  on  the  brief,  for  appellee. 

The  limited  liability  statutes  have  no  application  to 
cases  brought  under  the  Merchant  Marine  Act  for  per¬ 
sonal  injury  resulting  in  death.  Their  history  and  ju¬ 
dicial  construction  show  their  purpose  to  have  been  not' 
only  to  encourage  the  building  of  a  merchant  marine, 
but  also  to  safeguard  the  rights  of  seamen,  such  as  the 
exemption  of  seamen’s  wages  and  the  exclusion,  from 
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the  benefits  of  limitation,  of  loss  incurred  with  the  privity 
and  knowledge  of  the  owner. 

The  limitations  and  qualifications  particularly  appli¬ 
cable  to  this  proceeding  are  such  as  leave  the  owner  only 
liable  for  his  own  fault,  neglect  and  contracts.  Richard¬ 
son  v.  Harmon ,  222  U.  S.  96;  Pendleton  v.  Benner  Line, 
246  U.  S.  353;  Liverpool  Co.  v.  Phenxx  Ins.  Co.,  129 
U.  S.  397. 

Prior  to  the  Merchant  Marine  Act,  except  for  unsea¬ 
worthiness,  a  seaman  injured  in  course  of  his  employment 
could  recover  only  maintenance,  wages  and  cure;  if  death 
ensued,  no  right  of  action  existed  under  the  admiralty 
law.  That  act  placed  seamen  upon  the  same  footing  with 
railroad  employees  engaged  in  interstate  commerce,  both 
as  to  personal  injuries  and  death  as  the  result  of  such 
injuries.  Now  a  seaman  who  suffers  personal  injury 
may,  at  his  election,  maintain  an  action  for  damages  at 
law  with  the  right  of  trial  by  jury,  and  all  statutes  modi¬ 
fying  or  extending  the  common-law  right  or  remedy  of 
railway  employees  shall  apply;  and,  in  case  of  his  death 
from  such  injury,  his  personal  representative  may  main¬ 
tain  an  action  at  law  with  the  right  of  trial  by  jury,  and 
in  such  case  all  statutes  of  the  United  States  confer¬ 
ring  or  regulating  the  right  of  action  for  death  in  case 
of  railway  employees  shall  apply. 

The  petition  of  appellant  to  limit  its  liability  consti¬ 
tuted  a  removal  of  the  action  from  a  state  court  to  a 
federal  court.  Th'e  San  Pedro,  223  U.  S.  365.  The 
state  court  is  ousted  of  all  jurisdiction,  and  the  remedy 
sought  therein  must  be  pursued  in  the  proceeding  in 
the  admiralty  court.  Appellee’s  right  to  damages  and 
the  amount  thereof,  if  any,  must  be  determined  by  a 
commissioner  named  by  the  admiralty  court  instead  of, 
as  Congress  says,  “  an  action  for  damages  at  law  with 
the  right  of  trial  by  jury.”  The  court  is  without  power 
thus  to  abrogate  a  valid  provision  of  statute  law.  Sec- 
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tion  6  of  the  Employers’  Liability  Act  prevents  the  re¬ 
moval  from  a  state  court  to  a  federal  court  on  any  ground 
whatever.  Martin  v.  New  York  R.  R.  Co.,  241  Fed.  696; 
Teel  v.  Chesapeake  Ry.  Co.,  204  Fed.  918;  Hulac  v.  Chi¬ 
cago  Ry.  Co.,  194  Fed.  747.  It  is  hardly  conceivable  that 
Congress,  when  it  passed  the  Merchant  Marine  Act,  was 
ignorant  of  §  6  of  the  Employers’  Liability  Act,  or  of 
the  construction  that  had  been  put  upon  it  by  the  courts. 
As  it  did  not  except  from  the  statute  the  application  of 
this  section  to  cases  of  seamen,  the  conclusion  is  that 
it  was  intended  to  apply. 

It  is  said  that  the  repealing  clause  of  the  act  says  noth¬ 
ing  of  limited  liability,  while,  if  Congress  intended  to 
affect  that  provision,  it  would  have  referred  to  it  specifi¬ 
cally.  Why,  when  the  system  brought  into  the  admiralty 
law  contains  a  prohibition  of  limited  liability  ( Employ¬ 
ees’  Liability  Act,  §  5)  should  further  reference  be  nec¬ 
essary?  Section  5  declares  an  established  policy, — that 
full  indemnity  shall  be  paid  for  the  injury  sustained  by 
all  who  come  within  its  provisions, — and  it  prohibits  any 
device  to  exempt  the  employer  from  liability.  See  Liver¬ 
pool  Co.  v.  Phenix  Ins.  Co.,  129  U.-S.  397. 

Certainly  Congress  never  intended  to  permit  a  limi¬ 
tation  of  liability  which  it  prohibited  the  parties  them¬ 
selves  to  create  by  agreement.  To  do  so  would  be  to 
practically  nullify  the  removal  of  a  distinction  between 
employees  differing  only  in  the  place  of  employment  and 
to  render  nugatory  a  remedial  act  which  must  always  be 
given  such  construction  as  will  best  tend  to  prevent  the 
mischief  and  advance  the  remedy. 

The  power  of  Congress  to  enact  §  33  of  the  Merchant 
Marine  Act  is  sustained  in  Panama  R.  R.  Co •  v.  Johnson, 
264  U.  S.  375.  Congress,  exercising  the  power  it  has  al¬ 
ways  possessed  but  has  never  before  used,  brought  into 
and  made  part  of  the  maritime  law  that  system  of  rules 
which,  since  1908,  has  been  applicable  to  railroad  em¬ 
ployees.  This  is  no  greater  innovation  in  the  existing 
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order  than  was  the  original  incorporation  of  the  rules  in 
the  system  from  which  they  are  taken. 

Repeals  by  implication  are  not  favored;  but,  in  so  far 
as  a  subsequent  statute  is  inconsistent  with  an  existing 
one,  or  the  new  statute  covers  the  entire  field  to  which 
it  relates  or  changes  a  legislative  policy  theretofore  estab¬ 
lished,  or  qualifies  existing  law,  the  subsequent  statute 
will  prevail.  The  Paquete  Habana,  175  U.  S.  677; 
United  States  v.  Yuginovich,  246  U.  S.  448;  Campbell  v. 
Wadsworth,  248  U.  S.  169.  An  analogous  situation 
arose  in  connection  with  the  construction  of  the  Act  of 
1884,  adding  to  the  existing  limited  liability  statute. 
See  Richardson  v.  Harmon,  222  U.  S.  96,  103. 

For  the  benefit  of  seamen,  and  in  a  manner  approved 
by  this  Court,  the  rules  applicable  to  railroad  employees 
were  made  a  part  of  the  maritime  system.  Panama  R.  R. 
v.  Johnson,  supra.  If  the  restriction  contended  for  by 
the  appellant  attaches,  the  system  is  in  effect  nullified 
and  the  great  step  forward  rendered  worthless  to  those 
intended  to  be  benefited  thereby.  See  Benedict,  Admi¬ 
ralty,  4th  ed.,  p.  149,  §  190;  In  re  Charles  Nelson  Co., 
294  Fed.  926. 

The  Benefactor,  103  U.  S.  239,  is  not  an  authority 
either  to  stay  the  prosecution  of  the  action  now  pending 
or  for  the  proposition  that  the  limited  liability  act  is  ap¬ 
plicable  under  the  circumstances  of  the  instant  case.  The 
theory  of  that  decision  is  that  the  flexibility  of  admiralty 
proceedings  is  such  as  to  enable  courts  so  to  shape  their 
course  as  to  obtain  justice  between  the  parties,  and  ex¬ 
tends  the  right  to  limit  the  liability  after  the  damages 
have  been  assessed  by  the  trial  court. 

The  classes  of  persons  other  than  seamen  who  must 
come  into  a  limitation  proceeding  to  assert  their  claims 
of  course  have  no  concern  with  the  Merchant  Marine 
Act,  and  hence  are  in  no  way  affected  by  it  but  remain 
just  where  the  limited  liability  statutes  place  them. 
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On  the  other  hand  the  representative  of  the  seaman 
whose  death  resulted  from  personal  injuries  is-  vastly 
concerned.  His  cause  of  action  was  unknown  to  the  mari¬ 
time  law  until  almost  three  quarters  of  a  century  after  the 
Limited  Liability  Act  was  passed.  The  section  of  the 
Merchant  Marine  Act  which  created  this  cause  of  action 
attached  no  limitation  or  qualification  to  it,  but  made  it 
specifically  applicable  to  seamen  only,  and  to  them  only 
when  death  ensued  from  injury  sustained  in  the  course 
of  employment. 

Under  the  limited  liability  statutes,  the  shipowner, 
while  liable  without  limit  for  his  own  negligence,  is  liable 
only  to  the.  extent  of  the  ship  and  freight  for  the  negli¬ 
gence  or  misconduct  of.  the  master  and  crew.  Under  the 
system  imported  into  the  maritime  law  and  which  ap¬ 
pellee  invokes,  he  is  liable^  without  limit,  not  only  for  his 
own  negligence,  but  for  the  negligence  of  those  to  whom 
he  delegates  the  duties  imposed  by  law  upon  himself, 

'  that  is  to  say,  for  death  resulting  in  whole  or  in  part 
from  the.  negligence  of  any  of  the  officers,  agents  or  em¬ 
ployees  of  the  shipowner  or  by  reason  of  any  defect  or 
insufficiency  due  to  his  negligence  in  the  ship’s  appliances 
or  machinery. 

In  case  of  death,'  “  election  ”  is  not  a  part  of  the  pro¬ 
vision.  The  right  to  “  maintain  ”  the  action  is  not  sub¬ 
jected  to  any  limitation  or  qualification  whatever. 

Mr.  Chauncey  1.  Clark  and  Mr.  Samuel  C,  Coleman, 
by  leave  of  Court,  filed  a  brief  as  amici  curiae. 

Mr.  Frank  P.  Peering,  Mr..  Halley  L.  Rixjord  and  Mr. 
Robert  M.  Jones,  by  leave  of  Court,  filed  a  brief  as 
’  amici  curiae. 

Mr.  Justice  Holmes  delivered  the  opinion  .of  the 
Court. 

This  case  conies  here  upon  a  certificate  from  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Second  Circuit.  The  facts 
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are  few.  On  August  2,  1922,  the  Steamtug  Edward,  be¬ 
longing  to  East  River  Towing  Company,  Inc.,  a  New 
York  Corporation,  sank  in  New  York  harbor  because  of 
an  explosion  of  her  boiler.  This  caused  the  death  of  her 
captain,  Thomas  McCaffrey,  and  his  administratrix 
brought  a  suit  against  the  Company  in  the  Supreme  Court 
of  New  York.  Thereupon  the  Company  filed  a  petition 
for  limitation  of  liability  in  the  District  Court  of  the 
United  States.  Rev.  Stats.,  §§  4283,  et  seq.  Admiralty 
Rules  51-55.  The  District  Court  made  an  order  under 
Rule  51  restraining  the  further  prosecution  of  the  suit, 
but  on  motion  vacated  the  stay  on  the  ground  that  the 
statutes  limiting  liability  were  repealed  so  far  as  they 
applied  to  this  case  by  the  Merchant  Marine  Act,  June 
5,  1920,  c.  250,  §  33;  41  Stat.  988,  1007;  under  which  the 
suit  purports  to  be  brought.  294  Fed.  686.  The  ques¬ 
tions  certified  are:  “  (1)  If  an  action  at  law  be  brought 
such  as  is  described  in  Merchant  Marine  Act  1920,  Sec. 
33,  can  the  prosecution  thereof  be  enjoined  by  the  in¬ 
junction  provided  for  in  Admiralty  Rule  51?  (2)  Has 

the  Merchant  Marine  Act  1920,  Sec.  33,  impliedly  re¬ 
pealed  the  statute  regarding  limitation  of  liability  of 
ship  owners  so  far  as  claims  or  suits  based'  on  personal 
injuries  to  or  death  of  seamen  are  concerned?  ” 

Section  33  of  the  Merchant  Marine  Act  gives  an  action 
at  law  with  the  right  of  trial  by  jury  to  any  seaman 
suffering  personal  injury  in  the  course  of  his  employment, 
or  to  his  personal  representative  in  case  of  his  death  from 
such  injury.  In  the  former  casks  the  statutes  of  the 
United  States  modifying  or  extending  the  common  law 
right  or  remedy  of  railway  employees  shall  apply;  in  the 
latter  such  statutes  conferring- or  regulating  the  right  of 
action  for  death  of  such  employees.  The  argument  that 
this  section  removes  the  personal  injury  or  death  of  sea¬ 
men  from  the  statutes  limiting  liability  is  based  upon 
the  growing  considerations  for  the  claims  of  labor;  the 
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suggestion  that  the  enlistment  of  seamen  needs  to  be  en¬ 
couraged  equally  with  the  building  of  ships;  and  the  sup¬ 
posed  inconsistency  of  the  right  to  a  jury  trial  and  of 
some  of  the  statutes  incorporated  by  reference,  with  the 
continued  application  of  the  older  law.  Thus  the  Act  of 
April  22,  1908,  c.  149;  35  Stat.  65;  as  amended  by  the 
Act  of  April  5,  1910,  c.  143;  36  Stat.  291;  regulating 
actions  for  injuries  or  death  of  railroad  employees  gives 
concurrent  jurisdiction  to  the  courts  of  the  States  and  of 
the  United  States  and  forbids  the  removal  of  cases  arising 
under  the  act  from  state  courts  of  competent  jurisdiction 
to  any  court  of  the  United  States.  It  is  argued  that  a  stay 
of  proceedings  in  the  State  Court  and  an  adjudication 
in  the  District  Court  would  be  a  removal;  which  of  course 
it  would  not  be  in  a  technical  sense.  It  is  said  with  more 
force  in  The  El  Mundo,  294  Fed.  577,  579,  that  when 
§  33  was  passed  a  seaman  at  his  election  already  had  his 
action  with  trial  by  jury,  or  a  libel  in  the  admiralty,  but 
in  either  case  subject  to  injunction  and  a  concourse 
under  Rev.  Stats.,  §  4285,  and  that  if  the  new  section 
left  the  seaman’s  election  liable  to  be  defeated  by  the 
election  of  the  owner  to  surrender  his  ship,  it  was  empty 
words.  So  the  “  election  ”  to  “  maintain  ”  an  action  at 
law  given  by  §  33  is  thought  not  reconcilable  with  the 
possibility  that  he  should  be  called  into  admiralty  against 
his  will,  and  his  action  at  law  stopped.  In  re  Charles 
Nelson  Co.,  294  Fed.  926,  929;  (reversed  however,  Oc¬ 
tober  27,  1924;  1  F.  (2d)  774). 

We  are  of  opinion  that  these  arguments  cannot  prevail. 
We  shall  not  follow  the  discussions  in  the  briefs  as  to 
the  origin  of  the  Admiralty  rule,  a  question  that  cannot 
be  answered  with  confidence  from  the  historical  material 
now  at  hand.  The  English  Courts  interpreting,  we  pre¬ 
sume,  the  scope  of  their  own  decisions,  rather  than  pass¬ 
ing  upon  historical  fact,  refer  the  Admiralty  liens  to  the 
commercial  convenience  of  security  and  repudiate  the 
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reference  of  liability  to  the  guilt  of  the  ship.  The  Ter- 
vaete,  [1922]  P.  259,  270.  In  this  Court  the  ship  has 
been  personified  so  far  as  to  incur  liability  in  cases  where 
the  owner  could  not  be  held.  The  China,  7  Wall.  53. 
See  The  Malek  Adhel,  2  How.  210,  234;  Liverpool,  Brazil 
&  River  Plate  Steam  Navigation  Co.  v.  Brooklyn  Eastern 
District  Terminal,  251  U.  S.  48,  53.  It  is  laid  down  in 
The  China  that  “  originally,  the  primary  liability  was 
upon  the  vessel,  and  that  of  the  owner  was  not  personal, 
but  merely  incidental  to  his  ownership,  from  which  he 
was  discharged  either  by  the  loss  of  the  vessel  or  by 
abandoning  it  to  the  creditors.”  If  this  be  true  it  gives  to 
our  statute  a  distinguished  family  tree  but  hardly  throws 
light  upon  the  question  now  before  the  Court. 

The  short  point  is  that  the  later  act  determines  the  ex¬ 
tent  of  the  seaman’s  substantive  rights  and  the  measure 
of  damages,  Panama  R.  R.  Co.  v.  Johnson,  264  U.  S.  375, 
391 ;  the  earlier  one,  from  what  he  shall  collect  those  dam¬ 
ages  in  certain  exceptional  cases,  where  those  rights  have 
been  infringed.  If  there  is  no  surrender  of  the  ship, 
which  we  presume  is  made  relatively  rarely,  the  limited 
liability  statutes  play  no  part.  Section  33  has  no  relation 
to  means  of  collection  but  only  to  principles  of  liability 
and  the  ordinaiy  course  of  trial.  Naturally  therefore 
the  limited  liability  laws  are  not  mentioned  in  the  list  of 
statutes  repealed,  in  §  2;  yet  there  can  be  no  doubt  that 
those  laws  would  Apply  unless  repealed.  No  sufficient 
reason  is  offered  for  the  extraordinary  preference  over 
other  claims  that  would  be  given  to  seamen  were  the 
decree  of  the  District  Court  sustained.  When  a  prefer¬ 
ence  in  respect  of  seamen’s  wages  was  intended  it  was 
expressed.  Act  of  June  26,  1884,  c.  121,  §  18;  23  Stat.  57. 
On  the  other  hand  it  -has  been  laid  down  with  reference 
to  this  same  §  33  that  an  intention  to  depart  from  a 
policy  deliberately  settled  in  a  general  statute,  is  not 
lightly  to  be  assumed.  Panama  R.  R.  Co.  v.  Johnson, 
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264  U.  S.  375,  384.  See  also  Butler  v.  Boston  &  Savannah 
S.  S.  Co.,  130  U.  S.  527.  The  Bankruptcy  Act  might  pro¬ 
vide  a  bar  to  recovery — homestead  and  other  exemptions 
might  make  collection  of  a  judgment  impossible — yet  we 
do  not  suppose  that  it  would  be  argued  that  such  laws 
were  overridden  by  §  33.  The  wholesale  adoption  of  the 
law  for  railroads  above  mentioned  must  be  taken  as  an 
adoption  of  principles  not  as  a  basis  for  meticulous  dis¬ 
covery  of  conflict  with  an  established  system  in  matters 
of  detail.  The  choice  of  a  jury  trial  is  given  when  things 
take  their  ordinary  course,  not  to  break  in  upon  the  set¬ 
tled  mode  of  adjustment  when  the  ship  is  given  up. 

We  answer  these  questions  as  they  are  asked  and  as¬ 
sume  that  the  State  Court  had  jurisdiction  to  try  the  case 
under  the  concluding  words  of  the  section :  “  Jurisdiction 
in  such  actions  shall  be  under  the  court  of  the  district  in 
which  the  defendant  employer  resides  or  in  which  his 
principal  office  is  located.’’  For  assuming  that  it  had 
jurisdiction  we  have  no  doubt  that  the  injunction  may 
issue  and  that  the  statute  regarding  limitation  of  liability 
of  ship  owners  has  not  been  repealed  so  far  as  claims 
like  the  present  are  concerned.  We  answer 

Question  (1):  Yes. 

Question  ( 2 ):  No. 


CAMPBELL  v.  UNITED  STATES. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  OHIO,  TRANSFERRED  FROM 
THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SIXTH  CIRCUIT. 

No.  73.  Argued  October  15,  1924.— Decided  December  8,  1924. 

1.  In  an  action  brought  in  the  District  Court  under  Jud.  Code,  $  24, 
(20)  to  recover  compensation  for  property  taken  by  the  United- 
States,  judgment  is  reviewable  directly  by  this  Court  and  not  by 
the  Circuit  Court  of  Appeals  P.  369. 
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2.  The  just  compensation  assured  by  the  Fifth  Amendment  to  an 
owner,  part  of  whose  land  is  taken  for  public  use,  does  not  include 
compensation  for  diminution  in  value  of  the  remainder  caused  by 
the  acquisition  and  use  of  adjoining  lands  of  others  for  the  same 
•undertaking.  P.  370. 

Affirmed. 

Error  to  a  judgment  of  the  District  Court  awarding 
part  only  of  the  amount  claimed  by  the  plaintiff  in  error 
as  compensation  for  land  taken  by  the  United  States 
and  damage  to  his  remaining  land.  See  291  Fed.  1015. 

Mr.  John  V.  Campbell,  with  whom  Mr.  A.  Julius  Frei¬ 
berg  was  on  the  brief,  pro  se. 

Mr.  Alfred  A.  Wheat,  Special  Assistant  to  the  Attor¬ 
ney  General,  with  whom  Mr.  Solicitor  General  Beck  was 
on  the  brief,  for  the  United  States. 

Mr.  Justice  Butler  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  John  V.  Campbell  to 
recover  compensation  for  1.81  acres  of  land  taken  by  the 
United  States  to  be  part  of  a  site  for  a  plant  for  the  pro¬ 
duction  of  nitrates.  The  district  court  found  that  the 
value  of  the  land  was  $750,  and  that,  by  the  taking,  the 
remainder  of  his  property  was  damaged  $2,250.  It  also 
found  that,  by  reason  of  the  uses  to  be  made  of  lands  ac¬ 
quired  from  others  for  the  same  project,  plaintiff’s  lands 
not  taken  were  damaged  $5,000.  The  court  allowed  the 
first  two  items  and  disallowed  the  last.  The  judgment 
was  for  $3,000  and  interest.  Plaintiff  took  the  case  to  the 
Circuit  Court  of  Appeals  on  writ  of  error,  but  it' should 
have  been  brought  to  this  court,  (§  24,  par.  20,  Judicial 
Code;  J.  Homer  Fritch,  Inc.,  v.  United  States,  248  U.  S. 
458,)  and  it  was  transferred  under  §  238a,  Judicial  Code. 
Act  of  September  14,  1922,  c.  305,  42  Stat.  837.  The 
question  for  decision  is  whether  plaintiff  was  entitled  to 
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the  damages  to  the  remainder  of  his  estate  resulting  from 
the  use  to  be  made  of  the  lands  acquired  from  others. 

In  1918,  the  United  States,  to  aid  in  the  prosecution 
of  the  war,  had  determined  to  build  a  nitrate  plant  at 
Ancor  in  the  Little  Miami  Valley,  near  Cincinnati,  Ohio. 
In  order  to  get  a  site,  it  had  taken  possession  of  many 
parcels  of  land  making  up  aolarge  tract,  adjoining  plain¬ 
tiff’s  estate  of  69.73  acres.  August  31,  1918,  an  officer  of 
the  army,  acting  under  the  direction  of  the  Secretary 
of  War,  and  without  obtaining  plaintiff’s  consent  or  in¬ 
stituting  condemnation  proceedings  or  making  any  com¬ 
pensation  therefor,  took  possession  of  a  part  of  plaintiff’s 
land,  which  was  separated  from  the  remainder  by  a  public 
road.  It  was  a  garden,  lying  at  the  foot  of  a  hill  on 
which  plaintiff’s  residence  was  situated.  The  entire  tract, 
including  the  land  taken  from  plaintiff,  comprised  1,300 
acres.  The  United  States  constructed  on  the  site  build¬ 
ings,  roads,  railroads,  a  sewerage  system,  and  such  other 
things  as  are  usually  incidental  to  a  large  industrial  plant. 
After  the  armistice,  the  project  was  abandoned.  Some 
of  the  lands  constituting  the  site  were  returned  to  the 
former  owners,  and  some  were  sold.  And  the  United 
States  has  determined  to  sell  the  rest  of  the  land  which 
includes  that  taken  from  plaintiff  and  amounts  in  all  tc 
320  acres.  The  court  found  that  the  damages  to  the  re¬ 
mainder  of  plaintiff’s  estate  from  the  use  to  be  made  of 
lands  acquired  from  others  resulted  chiefly  from  the 
probability  that  the  tract,  improved  as  it  has  been  by  the 
United  States,  will  be  sold  and  used  for  industrial  pur¬ 
poses. 

The  taking  was  under  the  sovereign  power  of  eminent 
domain.  The  President  and  Secretary  of  War  were 
authorized  to  purchase  or  condemn  the  lands.  Act  of 
June  3,  1916,  c.  134,  §  124,  39  Stat.  215.  Act  of  July  2, 
1917,  c.  35,  40  Stat.  241,  as  amended  April  11,  1918,  c.  51, 
40  Stat.  518.  And  from  the  taking  there  arose  an  implied 
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promise  by  the  United  States  to  compensate  plaintiff  for 
his  loss.  United  States  v.  Great  Falls  Mfg.  Co.,  112  U.  S. 
645,  656;  United  States  v.  Lynah,  188  U.  S.  445,  464; 
United  States  v.  Cress,  243  U.  S.  316,  329;  United  States 
v.  North  American  Co.,  253  U.  S.  330,  333.  Thereupon 
he  became  entitled  to  have  the  just  compensation  safe¬ 
guarded  by  the  Fifth  Amendment  to  the  Constitution; 
that  is,  the  value  of  the  land  taken  and  the  damages 
inflicted  by  the  taking — such  a  sum  as  would  put  him 
in  as  good  a  position  pecuniarily  as  he  would  have  been 
if  his  property  had  not  been  taken.  Seaboard  Air  Line 
Ry.  Co.  v.  United  States,  261  U.  S.  299,  304.  But  he  was 
not  entitled  to  have  more  than  that. 

The  land  taken  from  the  plaintiff  was  not  shown  to  be 
indispensable  to  the  construction  of  the  nitrate  plant  or 
to  the  proposed  use  of  the  other  lands  acquired  by  the 
United  States.  The  damages  resulting  to  the  remainder 
from  the  taking  of  a  part  were  separable  from  those 
caused  by  the  use  to  be  made  of  the  lands  acquired  from 
others.  The  proposed  use  of  the  lands  taken  from  others 
did  not  constitute  a  taking  of  his  property.  Richards  v. 
Washington  Terminal  Co.,  233  U.  S.  546,  554.  Plaintiff 
had  no  right  to  prevent  the  taking  and  use  of  the  lands 
of  others;  and  the  exertion  by  the  United  States  of  the 
power  of  eminent  domain  did  not  deprive  him  of  any 
right  in  respect  of  such  lands.  And,  if  the  land  taken 
from  plaintiff  had  belonged  to  another,  or  if  it  had  not 
been  deemed  part  and  parcel  of  his  estate,  he  would  not 
have  been  entitled  to  anything  on  account  of  the  diminu¬ 
tion  in  value  of  his  estate.  It  is  only  because  of  the 
taking  of  a  part  of  his  land  that  he  became  entitled  to 
any  damages  resulting  to  the  rest.  In  the  absence  of  a 
taking,  the  provision  of  the  Fifth  Amendment  giving 
just  compensation  does  not  apply;  and  there  is  no  statute 
applicable  in  this  case  that  enlarges  the'  constitutional 
right.  If  the  former  private  Pwners  had  devoted  their 


372  OCTOBER  TERM,  1924. 

Opinion  of  the  Court  266  U.  S. 

lands  to  the  identical  uses  for  which  they  were  acquired 
by  the  United  States  or  to  which  they  probably  will  be 
put,  as  found  by  the  court,  they  would  not  have  become 
liable  for  the  resulting  diminution  in  value  of  plaintiff’s 
property.  The  liability  of  the  United  States  is  not 
greater  than  would  be  that  of  the  private  users.  Plaintiff 
cites  and  relies  upon  Belsch  v.  Chicago  &  Northwestern 
Ry.  Co.,  43  Wis.  183;  Chicago,  K.  &  N.  Ry.  Co.  v.  Van 
Cleave,  52  Kans.  665 ;  and  Haggard  v.  Independent  School 
District,  113  Iowa,  486,  to  support  his  contention  that 
he  is  entitled  to  have  the  damages  found  to  have  re¬ 
sulted  to  the  remainder  of  his  estate  by  the  uses  made 
and  to  be  made  of  the  lands  acquired  from  others.  In 
each  of  these  cases,  it  was  impossible  separately  to  ascer¬ 
tain  the  damages  caused  to  the  remainder  of  the  owner’s 
tract  by  the  taking  and  proposed  use  of  a  part  of  it. 
In  this  case,  such  damages  were  separately  found,  and 
plaintiff  does  not  complain  in  respect  of  the  amount  of 
that  element.  We  think  that  plaintiff’s  contention  is  not 
sustained.  The  rule  supported  by  better  reason  and  the 
weight  of  authority  is  that  the  just  compensation  assured 
by  the  Fifth  Amendment  to  an  owner,  a  part  of  whose 
land  is  taken  for  public  use,  does  not  include  the  diminu¬ 
tion  in  value  of  the  remainder  caused  by  the  acquisition 
and  use  of  adjoining  lands  of  others  for  the  same  under¬ 
taking.  See  Walker  v.  Old  Colony  &  Newport  Ry  Co 
103  Mass.  10,  15;  Lincoln  v.  Commonwealth,  164  Mass' 
368,  377 ;  Adams  v.  Chicago,  Burlington  &  Northern  R. 
R.  Co.,  39  Minn.  286;  Keller  v.  Miller,  63  Colo.  304,  307* 
Horton  v.  Colwyn  Bay  &  Colwyn  Urban  Council  L  R 
[1908]  1  K.  B.  327.  '  ' 


Judgment  affirmed. 
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NATIONAL  PAPER  &  TYPE  COMPANY  v:  BOWERS, 
COLLECTOR  OF  INTERNAL  REVENUE  FOR 
THE  SECOND  DISTRICT  OF  'NEW  YORK. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  320;  Argued  November  24,  1924. — Decided  December  15,  1924. 

1.  Congress  may  exempt  foreign  and  not  exempt  domestic  corpora¬ 
tions  from  taxation  of  their  net  income  derived  from  sale  abroad  of 
personal  property  purchased  by  them  in  this  country.  P.  375. 

2.  To  impose  such  a  tax  on  domestic  corporations  while  exempting 
foreign  corporations,  is  not  to  violate  rights  of  the  former  under 
the  Fifth  Amendment.  Id. 

3.  A  tax  on  net  income  from  exports  is  consistent  with  Art.  I,  §  9,  par. 
5  of  the  Constitution.  Peck  &  Co.  v.  Lowe,  247  U.  S.  165.  Id. 

Affirmed. 

Error  to  a  judgment  of  the  District  Court  dismissing 
the  complaint  in  an  action  to  recover  money  paid  under 
protest  as  an  income  tax. 

Mr.  P.  J.  McC umber,  with  whom  Mr.  Franklin  Grady 
and  Mr.  Homer  Sullivan  were  on  the  briefs,  for  plaintiff 
in  error. 

Mr.  Solicitor  General  Beck,  with  whom  Mr.  Nelson  T. 
Hartson  and  Mr.  Robert  P.  Reeder  were  on  the  brief,  for 
defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
Court. 

The  case,  displayed  by  the  amended  copaplaint,  omit¬ 
ting  verbal  circumlocutions,  is  as  follows:  Plaintiff  (plain¬ 
tiff  in  error  here)  is,  and  was  at  all  of  the  times  men¬ 
tioned,  a  corporation  organized  and  existing  under  the 
laws  of  New  Jersey.  It  is  engaged  in  New  York  in  the 
business  of  exporting,  which  is  defined  to  be  the  purchase 
of  personal  property  within  the  United  States  and  the 
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sale  thereof  without  the  United  States,  and  has  under 
the  Revenue  Act  of  1921  been  required  to  pay  an  income 
tax  on  its  net  income,  part  of  which  is  derived  from 
such  foreign  business. 

At  the  same  time  and  times,  there  were  foreign  cor¬ 
porations  engaged  in  like  business  of  buying  personal 
property  within  the  United  States  and  exporting  and 
selling  it  without  the  United  States.  Under  §§  217  and 
233  of  the  Revenue  Act  of  1921  these  corporations  were 
wholly  exempted  from  payment  of  the  tax  on  the  net  in¬ 
come  or  profits  accruing  or  derived  from  such  business. 

On  the  15th  of  March,  1922,  the  defendant  (defendant 
in  error  here),  being  Collector  of  Internal  Revenue  and 
acting  as  such,  in  pursuance  of  §§230  and  205  of  the 
Revenue  Act  of  1921,  demanded  of  plaintiff  the  sum  of 
$4,203.91,  as  due  and  payable  from  the  plaintiff  as  one- 
fourth  part  of  its  income  tax  for  the  fiscal  year  ending 
March  31,  1921,  that  is,  for  the  months  of  January,  Feb¬ 
ruary  and  March,  1921,  and  threatened  to  enforce  pay¬ 
ment  of  that  sum  together  with  penalties  and  interest 
thereon  provided  for  by  the  laws  of  Congress. 

Plaintiff,  on  the  15th  of  March,  1922,  solely  to  pre¬ 
vent  distraint  and  sale  of  its  property,  and  protesting 
that  no  tax  was  due,  and  that  defendant  was  without 
authority  to  exact  or  collect  the  same  or  any  part  there¬ 
of,  paid  the  tax. 

On  or  about  the  6th  of  December,  1922,  plaintiff,  in 
accordance  with  law,  made  a  claim  in' writing  to  the  Com¬ 
missioner  of  Internal  Revenue  and  demanded  the  repay¬ 
ment  of  the  tax  on  the  ground  that  it  was  illegally  as¬ 
sessed;  that  more  than  six  months  had  expired  since  the 
filing  of  the  claim  for  refund  as  provided  for  by  §  1318 
of  the  Revenue  Act,  ,and  that  no  part  of  the  claim  had 
been  remitted  of  repaid  to  plaintiff,  or  to  anyone,  for 
its  account.  This  action  was  then  brought  against  the 
Collectpr. 
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Judgment  was  prayed  for  $3,999.08,  the  amount  ef  the 
tax. 

Motion  was  made  by  the  District  Attorney  to  dismiss 
the  amended  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  motion  was  granted  on  the  authority  of  and  u£on 
the  reasoning  of  National  Paper  &  Type  Co.  v.  Edwards, 
292  Fed.  633.  Judgment  was  forpially  entered  dismiss¬ 
ing  the  complaint  upon  the  merits. 

To  review  this  action  and  judgment,  this  writ  of  error 
is  directed.  The  difference  in  treatment  of  domestic  and 
foreign  corporations  in  respect  to  business  of  sales  in  for¬ 
eign  countries,  it  is  contended,  is  a  “  hostile  discrimina¬ 
tion  and  confiscation  of  property.” 

To  sustain  the  charge,  plaintiff  asserts  that  its  busi¬ 
ness  and  that  of  foreign  corporations  are  done  under 
exactly  the  same  circumstances  and  conditions  and  that 
the  discrimination  hence  resulting  offends  the  “  due  proc¬ 
ess  of  law  ”  provision  of  the  Fifth  Amendment.  Cases 
are  cited  and  the  deduction  from  them  is  declared  to  be 
that  “  Our  whole  system  of  law  is  predicated  on  the  gen¬ 
eral,  fundamental  principle  of  equality  of  application  of 
the  law.”  1 

Here  the  discrimination,  if  such  it  can  be  called,  is  in 
favor  of  foreign  corporations  in  respect  to  taxation  of 
earnings  from  business  done  in  foreign  countries.  Clearly 
as  to  such  business  Congress  may  adopt  a  policy  cal¬ 
culated  to  serve  the  best  interests  of  this  country  in  deal¬ 
ing  with  citizens  or  subjects  of  another  country,  and  may 
properly  say  that,  as  to  earnings  from  such  business,  the 
foreign  subjects  or  citizens  shall  be  left  to  the  taxation  of 
their  own  government  or  to  that  having  jurisdiction  of 
the  sales.  Even  if  we  were  to  concede,  as  we  cannot, 
that  the  Fifth  Amendment  in  enjoining  due  process  of 
law  requires  as  part  thereof  equality  of  taxation,  it  cer- 
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tainly  could  not  be  held  to  apply  to  a  subject  matter  not 
within  this  country. 

Regarding  the  purchase  of  articles  of  personal  prop¬ 
erty  within  the  United  States  and  the  mere  fact  of  ex¬ 
portation  therefrom,  domestic  and  foreign  corporations 
may  be  pronounced  alike — may  seem  to  be  in  the  same 
relation  to  taxing  legislation.  But  there  is  something 
else  to  consider,  and  its  effect.  There  may  be  benefit  in 
tne  inviting  of  foreign  corporations  into  the  United 
States — benefit  in  their  investments  and  activities;  and,  as 
counsel  for  the  Government  points  out,  the  domestic 
corporation  gets  the  power  of  the  United  States  to  pro¬ 
tect  its  interests  and  redress  its  wrongs  in  whatever  part 
of  the  world  its  business  may  take  it.  And  as  the  Gov¬ 
ernment  further  points  out,  the  foreign  corporation  must 
look  to  the  country  of  its  origin  for  protection  against 
injury  and  redress  of  losses  occurring  in  that  and  other 
foreign  countries,  and  not  to  the  United  States.  The 
Government,  therefore,  contends,  and  rightly  contends, 
that  domestic  corporations  are  required  to  pay  a  tax  on 
their  incomes  from  all  sources  while  foreign  corporations 
are  taxed  only  on  their  income  from  sources  within  the 
United  States  because,  to  repeat,  only  that  income  is 
earned  under  the  protection  of  American  laws. 

And  we  understand  a  further  contention  to  be  that 
the  discrimination  is  the  fact  that  makes  the  tax  on  plain¬ 
tiff  a  direct  burden  on  and  impediment  to  its  business 
of  exporting,  “  in  violation  of  Paragraph  5  of  Section  9 
of  Article  I  of  the  Constitution  of  the  United  States, 
which  provides  that  ‘  no  tax  or  duty  shall  be  laid  on  arti¬ 
cles  exported  from  any  State  ’  »  The  alleged  discrimi¬ 
nation  is  said  in  some  way  to  emphasize  and  increase  the 
violation  of  that  paragraph  of  the  Constitution. 

. So  far  as  the  invocation  of  Paragraph  5  depends  upon 
discrimination,  what  we  have  said  disposes  of  it;  if  it  be 
independent  of  discrimination  and  based  upon  the  fact 
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of  a  tax  upon,  exports,  it  is  completely  answered  and 
disposed  of  adversely  by  Peck  &  Co.  v.  Lowe,  247  U.  S. 
165,  and  needs  no  further  comment. 

The  difference  in  the  legislation,  we  think,  is  consti¬ 
tutional  and  justified  by  the  considerations  which  we  have 
submitted.  The  judgment  is 

Affirmed. 


UNITED  STATES  v.  WEISSMAN  ET  AL. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  CONNECTICUT. 

No.  391.  Argued  December  5,  1924. — Decided  December  15,  1924. 

The  proviso  of  the  Criminal  Appeals  Act  “  That  no  writ  of  error 
shall  be  taken  by  or  allowed  the  United  States  in  any  case  where 
there  has  been  a  verdict  in  favor  of  the  defendant,”  applies  to  a 
verdict  directed  by  the  court  before  opening  statement  or  intro¬ 
duction  of  evidence  upon  the  ground  .that  the  indictment  failed  to 
charge  an  offense.  P.  378. 

Writ  of  error  dismissed. 

Error  to  the  District  Court  under  the  Criminal  Appeals 
Act. 

Mr.  Assistant  Attorney  General  Donovan,  with  whom 
Mr.  Solicitor  General  Beck  and  Mr.  Harry  S.  Ridgely 
were  on  the  brief,  for  the  United  States. 

Mr.  Benjamin  Slade,  for  defendants  in  error,  submitted. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  .error  taken  by  the  United  States  under 
the  Criminal  Appeals  Act  of  March  2,  1907,  c.  2564;  34 
Stat.  1246.  The  indictment  is  for  a  conspiracy  to  conceal 
assets  in  contemplation  of  the  bankruptcy  of  Joseph 
Weissman,  alleged  to  have  continued  up  to  and  including 
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the  day  when  a  petition  in  bankruptcy  was  filed.  There 
is  also  a  count  for  concealing  and  causing  to  be  concealed 
assets  after  the  adjudication  and  the  appointment  of  trus¬ 
tees.  It  is  unnecessary  to  follow  the  vicissitudes  and  os¬ 
cillations  of  the  case  before  the  time  that  the  defendants 
in  error  were  finally  before  a  jury  for  trial.  At  that  time 
the  Court,  after  reciting  to  the  jury  some  of  the  previous 
steps,  stated  that  as  it  had  concluded  that  the  indictment 
was  invalid  because  no  offence  was  properly  charged  and 
therefore  no  valid  conviction  could  be  had,  it  would  dis¬ 
pose  of  the  case  by  directing  a  general  verdict  of  not 
guilty.  A  verdict  of  not  guilty  was  rendered,  subject  to 
exceptions,  on  which  the  Government  seeks  to  come  here. 

Apart  from  other  objections  and  without  going  further, 
the  Government  is  met  by  the  proviso  in  the  Criminal 
Appeals  Act :  “  That  no  writ  of  error  shall  be  taken  by  or 
allowed  the  United  States  in  any  case  where  there  has 
been  a  verdict  in  favor  of  the  defendant.”  It  is  argued 
that  the  verdict  is  a  nullity  because  nothing  had  been 
submitted  to  the  jury,  no  evidence,  not  even  an  opening 
statement,  and  that  the  judgment  should  be  treated  as  in 
substance  sustaining  a  demurrer  to  the  indictment  or 
quashing  it.  It  is  hard  to  see  what  good  this  would  do 
the  Government,  as  even  then,  unless  we  go  behind  the 
judgment  and  what  was  said  at  the  trial,  and  possibly  in 
any  event,  the  direction  would  seem  to  have  been  based 
on  a  construction  of  the  indictment  and  not  upon  a  con¬ 
struction  of  the  statutes  of  the  United  States. 

But  we  are  of  opinion  that  no  such  narrowing  construc¬ 
tion  can  be  put  upon  the  Criminal  Appeals  Act  for  the 
purpose  of  enlarging  the  Government’s  right  of  review. 
The  words  taken  literally  refer  simply  to  the  matter  of 
fact  that  there  “  has  been  a  verdict  ” — not  qualified  by 
any  consideration  of  whether  it  was  right  or  wrong.  In 
like  manner  a  writ  of  error  from  a  judgment  sustaining  a 
Special  plea  in  bar  is  given  only  “  when  the  defendant  has 
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not  been  put  in  jeopardy.’’  Furthermore  if  directing  the 
verdict  was  wrong  it  certainly  was  not  beyond  the  juris¬ 
diction  of  the  Court.  The  jury  were  there  and  the  pris¬ 
oners  before  them,  and  so  far  as  jurisdiction  is  concerned 
it  did  not  matter  whether  evidence  had  been  put  in  or  not. 
We  stop  at  the  point  of  jurisdiction,  the  want  of  which 
would  be  the  only  pretext  that  could  be  offered  for  going 
behind  the  literal  meaning  of  the  statute.  But  we  do  not 
mean  to  imply  that  ah  opening  by  counsel  or  the  offer  of 
evidence  is  necessary  in  order  to  justify  directing  a  verdict 
of  not  guilty;  there  are  other  cases  in  which  it  is  done. 

It  is  suggested  that  the  course  adopted  in  this  case 
offers  to  the  lower  court  a  means  of  escaping  the  review 
allowed  by  the  act;  and  there  is  an  innuendo  that  there 
was  a  desire  of  that  sort  below.  But  such  considerations 
do  not  affect  the  construction  of  the  act,  and  it  is  fair  to 
say  that  while  the  judge  should  not  have  directed  a  ver¬ 
dict  when  he  did  so,  and  if  he  thought  the  indictment  bad 
should  have  quashed  it  before  the  jury  came  in,  and  left 
the  question  in  form  to  be  taken  up,  still  we  see  no  suffi¬ 
cient  reason  for  supposing  that  the  direction  was  given 
with  any  notion  of  escaping  the  jurisdiction  of  this  Court. 

Writ  dismissed  for  want  of  jurisdiction. 


'  * 

KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY 
ET  AL.  v.  ROAD  IMPROVEMENT  DISTRICT  NO 
3  OF  SEVIER  COUNTY,  ARKANSAS,  ET  AL. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ARKANSAS. 

No.  33.  Argued  May  1,  1924. — Decided  December  15,  1924. 

1.  An  act  of  a  state  legislature,  consistent  with  the  state  constitution, 
requiring  that  the  cost  of  a  public  road  improvement  be  distributed 
over  private  lands  according  to  the  benefits  they  will  respectively 
receive  from  it,  and  determining  what  lands  will  be  so  benefited 
and  in  what  amounts,  cannot  be  said  to  offend  the  due  process  of 
law  clause  of  the  Fourteenth  Amendment  unless'  the  determina- 
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tion  is  palpably  arbitrary,  and  therefore  a  plain  abuse  of  power. 
P.  386. 

2.  And  only  where  there  is  manifest  and  unreasonable  discrimination 
in  fixing  the  benefits  which  the  several  parcels'  will  receive  can 
the  legislative  determination  be.  said  to  contravene  the  equal  pro¬ 
tection  clause  of  the  Amendment.  Id. 

3.  To  justify  an  assessment  of  benefits  to  particular  lands  it  is  not 
essential  that  the  benefits  be  direct  or  immediate,  but  it  is  essential 
that  they  have  a  better  basis  than  mere  speculation  or  conjecture. 
P.  387. 

4.  In  the  case  of  railway  property,  the  benefits  may  consist  of  gains 
from  increased  traffic  reasonably  expected  to  result  from  the  im¬ 
provement.  Id. 

5.  A  special  act  confirming  existing  assessments  and  recognized  by 
the  Supreme  Ciourt  of  the  State  as  a  legislative  determination  of 
the  lands  which  will  be  benefited  by  the  improvement  and  of  the 
proportions  in  which  they  will  share  in  the  benefits,  must  be 
treated  by  this  Court  as  an  admissible  legislative  assessment  of 
benefits  so  far  as  the  state  constitution  is  concerned.  Id. 

156  Ark.  116,  affirmed. 

Error  to  a  judgment  of  the  Supreme  Court  of  Arkansas 
which  affirmed  a  judgment  sustaining  a  special  road  im¬ 
provement  assessment  made  against  property  of  the  plain¬ 
tiff  in  error  railroad  company.  A  petition  for  certiorari 
was  also  made  here,  which  the  Court  denied. 

Mr.  Samuel  W.  Moore,  with  whom  Mr.  Frank  H. 
Moore,  Mr.  Arthur  F.  Smith  and.  Mr.  James  B.  McDon¬ 
ough  were  on  the  briefs,  for  plaintiffs  in  error. 

Mr.  Hal  L.  Norwood,  for  defendants  in  error,  submitted. 
Mr.  E.  K.  Edwards,  Mr.  J.  I.  Alley  and  Mr.  B.  E.  Isbell 
were  also  on  the  brief. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  Court. 

This  .case  presents  a  controversy  over  the  constitutional 
validity  of  an  assessment  of  benefits  accruing  to  railway 
property  from  the  improvement  of  a  public  road  in  Sevier 
County,  Arkansas. 
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The  road  reaches  from  DeQueen,  the  county  seat,  to 
the  eastern  border  of  the  county,  eighteen  miles.  It  had 
been  a  m|ere  dirt  road,  not  good  in  any  season  and  impass¬ 
able  at  times.  The  improvement  consisted  in  reducing 
objectionable  curves  and  grades,  installing  modem  bridges 
and  culverts,  reconstructing  the  roadbed,  putting  on  a 
hard  and  durable  surface  and  generally  fitting  the  road 
for  economical  and  expeditious  rural  travel  and  transpor¬ 
tation.  To  accomplish  the  improvement  a  road  district 
covering  approximately  three  miles  of  territory  on  either 
side  of  the  road  was  created  under  a  general  law  of  the 
State,  §§  5399  et  seq.,  Crawford  &  Moses  Digest,  1921. 
Money  to  pay  the  cost  of  the  improvement,  estimated  at 
$200,000,  was  to  be  obtained  primarily  through  an  issue 
of  interest  bearing  bonds  and  ultimately  through  a  special 
tax  spread  over  a  period  of  twenty  years.  The  tax  was 
to  be  laid  on  all  lands,  town  lots,  railroads  and  other  real 
property  within  the  district  in  the  proportions  in  which 
they  would  be  benefited  by  the  improvement.  Assessors 
appointed  by  the  county  court  were  to  assess  the  benefits 
and  to  set  forth  in  their  report  the  name  of  the  owner  of 
each  parcel,  a  description  of  the  property,  its  ‘‘present 
assessed  value  ”  for  general  taxing  purposes,  and  the 
amount  of  benefits  assessed  to  it.  When  completed  the 
assessment  was  to  be  filed  in  the  county  court,  a  time  for 
hearing  parties  in  interest  was  to  be  fixed  and  public 
notice  thereof  was  to  be  given.  The  court  was  to  review 
the  work  of  the  assessors  and  to  equalize,  lower  or  raise 
the  assessment  of  benefits  to  particular  parcels  as  justice 
might  require.  An  appeal  could  be  taken  to  the  circuit 
court,  which  was  to  give  a  hearing  de  novo  in  respect 
of  such  objections  as  were  set  forth-  in  the  affidavit  for 
appeal;  and  a  further  appeal  could  be  taken  to  the  Su¬ 
preme  Court  of  the  State.  A  comprehensive  statement  of 
the  various  steps  to  be  taken  in  the  proceedings  and  of 
their  nature  is  given  in  Commissioners ,  etc.  y.  St.  Louis 
Southwestern  Ry.  Co.,  257  U.  S.  547. 
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Within  the  road  district,  at  DeQueen,  are  two  miles  of 
main  track,  nine  miles  of  side  tracks,  a  depot  and  other 
buildings,  which  form  part  of  a  railway  line,  called  the 
Kansas  City  Southern,  which  extends  from  Kansas  City, 
Missouri,  to  Port  Arthur,  Texas.  The  assessed  value  for 
general  taxing  purposes  of  this  railway  property  within 
the  district  was  $129,615.  The  district  assessors  assessed 
it  with  benefits  amounting  to  $21,270,  or  approximately 
16  per  cent,  of  its  assessed  value.  The  assessed  value  of 
the  farm  lands  and  town  lots  within  the  district  for  gen¬ 
eral  taxing  purposes  was  $897,660.  The  district  assessors 
assessed  them  with  benefits  amounting  to  $448,354,  or 
approximately  54  per  cent,  of  their  assessed  value.  Other 
property  in  the  district,  not  requiring  special  notice  here, 
was  assessed  with  benefits  amounting  to  $40,409.  Thus 
the  aggregate  of  the  benefits  assessed  was  $510,033.  The 
special  tax  amounted  to  70  per  cent,  of  the  benefits  as¬ 
sessed,  or  3 y2  per  cent,  per  annum  for  twenty  years — the 
full  tax  being  intended  to  cover  the  bond  issue  with  in¬ 
terest.  The  portion  of  the  tax  laid  on  the  railway  prop¬ 
erty  was  $14,899,  or  $744.45  per  annum. 

In  regular  course  the  assessment  was  re  'ewed  by  the 
county  court  and  confirmed,  the  court  finding  that  the 
lands  and  other  real  property  in  the  district  would  be 
“  greatly  benefited  ”  by  the  improvement  and  that  the 
assessment  of  benefits  was  “  fair,  just  and  equal  to  all 
land  owners.” 

Two  companies  interested  in  the  railway  property  ap¬ 
pealed  to  the  circuit  court  and  in  the  affidavit  for  appeal 
assailed  the  assessment,  in  so  far  as  it  affected  them,  on 
the  grounds,  first,  that  it  was  purely  arbitrary,  and  there¬ 
fore  in  contravention  of  the  due  process  of  law  clause  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  because  the  railway  property  neither  would 
nor  could  receive  any  benefit  from  the  improvement  of  the 
road;  secondly,  that  it  was  not  in  accord  with  the  equal 
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protection  clause  of  that  Amendment,  because  the  railway 
property  on  the  one  hand  and  the  farm  lands  and  town  lots 
on  the  other  were  assessed  with  benefits  in  grossly  unequal 
proportions,  to  the  detriment  of  the  railway  property,  and, 
thirdly,  that  it  was  made  in  disregard  of  the -commerce 
clause  of  the  Constitution  of  the  United  States,  because 
the  benefits  assessed  to  the  railway  property  were  not  such 
as  would  or  could  accrue  to  that  property,  but  were  such 
as  would  acrue,  if  accruing  at  all,  to  the  interstate  busi¬ 
ness  in  which  that  property  was  being  used,  and  therefore 
could  not  be  made  the  basis  of  a  special  improvement  tax 
without  burdening  interstate  commerce. 

While  the  appeal  was  pending  in  the  circuit  court  the 
state  legislature  passed  a  special  act  (No.  98,  approved 
February  7,  1920)  recognizing  the  creation  and  bounda¬ 
ries  of  the  district,  approving  the  plans  for  the  improve¬ 
ment  of  the  road,  confirming  the  assessment  of  benefits 
as  sustained  by  the  county  court  and  declaring  that  the 
assessment  “  fairly  represents  the  benefits  that  will 
accrue  ”  to  the  railway  property  and  other  tracts  in  the 
district.  The  companies  then  took  the  position  that  the 
legislative  confirmation  was  open  to  the  same  constitu¬ 
tional  objections  that  were  made  to  the  original  assess¬ 
ment. 

A  hearing  was  had  in  the  circuit  court  at  which  the 
companies  assumed  the  burden  of  establishing  that  their 
objections  were  well  founded  in  so  far  as  they  turned  on 
matters  of  fact.  Much  evidence  was  produced  on  both 
sides.  The  greater  part  was  addressed  to  the  question 
whether  the  railway  property  within  the  district  would 
receive  any  substantial  benefit  from  the  improvement. 
The  witnesses  differed  pronouncedly.  Some  expressed 
positive  opinions  on  the  subject  without  advancing  any¬ 
thing  of  substance  in  support  of  their  opinions.  This  was 
true  to  a  greater  degree  of  the  witnesses  for  the  companies 
than  of  those  for  the  district.  Some  of  the  latter  referred 
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to  and  detailed  conditions  and  transactions  tending  to 
give  their  opinions  strong  support.  Among  other  things, 
they  testified  that  theretofore  the  lands  in  the  vicinity  of 
the  road  had  necessarily  been  put  to  uses  which  made  only 
a  light  contribution  to  the  tonnage  and  business  of  the 
railway;  that  the  lands  were  naturally  well  adapted  to 
other  uses,  such  as  growing  fruits  and  vegetables,  but 
could  not  profitably  be  used  for  these  purposes  in  the  ab¬ 
sence  of  road  facilities  for  getting  the  products  to  places 
of  shipment  expeditiously  and  without  injury  from  jolt¬ 
ing;  that  when  plans  for  the  improvement  of  the  road 
were  adopted  fruit  growing  and  truck  farming  began  to 
displace  the  prior  uses;  that  at  the  time  of  the  hearing, 
which  was  after  one-half  of  the  road  was  completed  and 
the  rest  graded,  the  new  crops  were  being  grown  and  sent 
to  distant  markets  in  large  and  increasing  quantities;  that 
these  products  were  hauled  over  the  new  road  in  motor 
trucks  to  DeQueen  and  Locksburg,.  those  taken  to  Loeks- 
burg  being  then  forwarded  over  a  short  local  railroad  to 
DeQueen;  that  all  were  there  shipped  over  the  railway— 
the  one  in  question — to  Kansas  City  and  other  points  be¬ 
yond,  and  that  there  was  no  other  railway  leading  to 
available  markets.  The  same  witnesses  further  testified 
that  the  change  from  the  old  to  the  new  uses  was  still  pro¬ 
gressing;  that  other  lands  tributary  to  the  new  road  and 
not  cultivated  before  were  being  prepared  for  cultivation," 
and  that  timber  tod-other  heavy  products  which  could  not 
reach  the  railway  before  were  being  hauled  over  the  new 
road  and  shipped  out  in  substantial  volume.  On  the 
question  of  discrimination  the  evidence  was  meagre.  The 
assessed  value  of  the  railway  .property  for  general  taxing 
purposes  was  conceded  to  be  about  one-half  its  actual 
value.  On  the  basis  of  assessed  values,  that  property  was 
assessed  with  a  much  lower  proportion  of  the  total  bene¬ 
fits  than  the  farm  lands  and  town  lots  were,  the  propor¬ 
tional  relation  being  that  of  16  to  54.  There  was  some 
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evidence  of  instances  in  which  the  assessed  value  of  farm 
lands  and  town  lots  for  general  taxing  purposes  was  less 
than  one-half  their  real  value,  but  there  was  no  evidence 
that  this  was  general.  Even  in  the  instances  named  the 
benefits  assessed  were  generally  much  in  excess  of  16  per 
cent,  of  one-half  the  real  value.  There  was  no  evidence 
of  an  intentional  over  assessment  of  benefits  to  the  rail¬ 
way  property  or  of  an  intentional  under  assessment  to 
the  farm  lands  and  town  lots.  The  three  assessors  testi¬ 
fied  that  they  assessed  all  the  property  in  the  same  way — 
according  to  the  benefits  which  in  their  judgment  the  par¬ 
ticular  parcels  would  receive  from  the  improvement  of 
the  road. 

The  circuit  court  was  of  opinion  on  all  the  evidence  that 
the  improvement  would  bring  to  the  railway  a  very  sub¬ 
stantial  increase  in  tonnage  and  business  at  DeQueen; 
that  this  would  enlarge  its  receipts  and  net  revenue  and 
thereby  materially  benefit  its  property  at  DeQueen,  and 
that  the  assessment  of  benefits  to  that  property  was 
neither  e  arbitrary  nor  unreasonably  discriminatory  but 
just  and  fair.  On  that  determination  of  the  issues  of  fact 
the  court  entered  a  judgment  overruling  the  objections 
and  upholding  the  assessment.  The  companies  appealed 
to  the  Supreme  Court  of  the  State  and  it  affirmed  the 
judgment,  156  Ark.  116.  That  court  put  its  decision  on 
two  grounds  taken  collectively — one  that  the  special  con¬ 
firmatory  act  constituted  a  legislative  determination  of 
the  correctness  of  the  assessment,  which  could  not  be 
overturned  unless  found  to  be  obviously  arbitrary  or  un¬ 
reasonably  discriminatory,  and  the  other  that  there  was 
ample  evidence  to  sustain  the  findings  of  the  circuit  court, 
which  negatived  the  existence  of  any  such  error,  and  that 
the  circuit  court’s  solution  of  the  conflicts  ip  the  evidence 
was  not  open  to  review  on  appeal. 

The  companies  brought  the  case  here  on  writ  of  error 
and  afterwards  presented 'a  petition  for  certiorari,  consid- 
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eration  of  which  was  passed  to  the  hearing  on  the  writ  of 
error.  As  the  constitutional,  validity  of  the  special  con¬ 
firmatory  act  was  directly  challenged  in  the  state  courts 
and  sustained  by  them,  the  case  is  properly  here  on  the 
writ  of  error;  so  the- petition  for  certiorari  will  be  denied. 

The  objection  based  on  the  commerce  clause  of  the 
1  Constitution  has  been  abandoned,  but  those  based  on  the 
due  process  of  law  and  equal  protection  clauses  of  the 
Fourteenth  Amendment  are  pressed  on  our  attention. 

By  a  long  line  of  decisions  in  this  Court  it  has  been 
settled  that,  where  the  state  constitution  as  construed  by 
the  state  court  of  last  resort  does  not  provide  otherwise, 
the  legislature  of  a  State  may  require  that  the  cost  of  a 
local  public  improvement,  such  as  the  construction  or  re¬ 
construction  of  a  public  road,  be  distributed  over  the 
lands  particularly  benefited  and  charged  against  them  ac¬ 
cording  to  their  value,  their  area  or  the  benefits  which 
they  will  receive;  may  itself  determine  what  lands  will  be 
benefited  and  in  what  proportions  they  will  share  in  the 
benefits,  and  may  avail  itself,  for  the  purposes  of  that 
determination,  of  any  information  which  it  deems  appro¬ 
priate  and  sufficient,  including  such  as  may  be  afforded  by 
reports  and  estimates  made  in  prior  assessment  proceed¬ 
ings  having  the  same  object.  Only  where  the  legislative 
determination  is  palpably  arbitrary,  and  therefore  a  plain 
abuse  of  power,  can  it  be  said  to  offend  the  due  process  of 
law  clause  of  the  Fourteenth  Amendment.  Spencer  v. 
Merchant ,  125  U.  S.  345,  355-357;  French  v.  Barber  As¬ 
phalt  Paving  Co.,  181  U.  S.  324,  338,  et  seq.;  Houck  v. 
Little  River  Drainage  District,  239  U.  S.  254,  262,  265; 
Myles  Salt  Co.v.  Iberia  Drainage  District,  239  U.  S.  478, 
481;  Branson  v.  Bush,  251  U.  S.  182,  189;  Valley  Farm  ’s 
Co.  v.  County  of  Westchester,  261  U.  S.  155,  163.  And 
only  where  there  is  manifest  and  unreasonable  discrimina¬ 
tion  in  fixing  the  benefits  which  the  several  parcels  will 
receive  can  the  legislative  determination  be  said  to  con- 
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travene  the  equal  protection  clause  of  that  Amendment. 
Kansas  City  Southern  Ry.  Co.  v.  Road  Improvement 
District  No.  6,  256  U.  S.  658;  Thomas  v.  Kansas  City 
Southern  Ry.  Co.,  261  U.  S.  481. 

To  justify  an  assessment  of  benefits  to  particular  lands 
it  is  not  essential  that  the  benefits  be  direct  or  immediate, 
Valley  Farms  Co.  v.  County  of  Westchester,  supra;  but 
it  is  essential  that  they  have  a  better  basis  than  mere 
speculation  or  conjecture.  Kansas  City  Southern  Ry. 
Co.  v.  Road  Improvement  District  No.  6,  supra.  In 
the  case  of  railway  property  they  may  consist  of  gains 
from  increased  traffic  reasonably  expected  to  result  from 
the  improvement.  Thomas  v.  Kansas  City  Southern  Ry. 
Co .j  supra;  Branson  v.  Bush,  supra. 

The  special  confirmatory  act  was  recognized  by  the 
Supreme  Court  of  the  State  as  a  legislative  determination 
of  the  lands  which  will  be  benefited  and  of  the  proportions 
in  which  they  will  share  in  the  benefits.  It  therefore  must 
be  treated  here  as  an  admissible  legislative  assessment  of 
benefits  so  far  as  the  state  constitution  is  concerned.  - 

The  evidence,  as  before  outlined,  falls  short  of  showing 
that  the  assessment  against  the  railway  property  was 
either  palpably  arbitrary  or  unreasonably  discriminatory. 
The  burden  was  on  the  railway  companies  to  overcome 
the  presumption  attending  the  legislative  determination, 
and  this  they  failed  to  do;  for,  under  the  evidence  pro¬ 
duced,  it  is  an  entirely  admissible  view  that  the  railway 
property  will  be  substantially  benefited  by  the  road  im¬ 
provement  and  that  the  benefits  are  fairly  assessed  as  be¬ 
tween  that  property  and  the  farm  lands  and  town  lots. 
True,  the  amount  of  benefits  which  will  accrue  to  the  rail¬ 
way  property  is  largely  a  matter  of  forecast  and  estimate ; 
but  the  same  thing  is  true  of  the  farm  lands  and  town 
lots,  and  also  of  benefit  assessments  in  general.  See 
Louisville  &  Nashville  R.  R.  Co.  v.  Barber  Asphalt  Paving 
Co.,  197  U.  S.  430,  433;  Butters  v.  Oakland,  263  U.  S.  162, 
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165.  Forecast  and  estimate  based  on  a  solid  premise  of 
fact  and  experience  are  not  to  be  confused  with  mere 
speculation  and  conjecture. 

The  road  in  question  extends,  at  right  angles  to  the  rail¬ 
way  line,  a  distance  of  IS  miles  into  a  country  well 
adapted  to  supplying  large  traffic  for  the  railway  when 
the  improvement  is  completed.  Adjacent  to  the  road,  as 
is  conceded  in  the  brief  for  the  railway  companies,  are 
1587  tracts  of  farm  lands  of  less  than  SO  acres  and  246 
tracts  of  a  larger  acreage.  The  only  practicable  route  to 
available  markets  is  through  DeQueen  and  over  the  rail¬ 
way.  These  facts,  together  with  the  affirmative  evidence 
of  what  was  undertaken  and  done  in  the  way  of  growing 
new  crops  and  shipping  them  out  over  the  railway  as  soon 
as  the  improvement  was  well  under  way,  illustrate  that 
there  was  a  real  basis  for  assessing  the  railway  property 
at  DeQueen  with  substantial  benefits.  Had  the  companies 
recognized  this  and  devoted  themselves  to  showing  that 
the  amount  of  benefits  assessed  to  their  property  was  ex¬ 
cessive  instead  of  attempting  to  show  that  it  would  re¬ 
ceive  no  benefits  whatever,  they  possibly  might  have  made 
a  better  case.  But  that  course  was  not  taken ;  and  neces¬ 
sarily  the  state  courts  rested  their  decision  on  the  evidence 
that  was  presented.  That  evidence  fairly  admitted  of 
the  view,  taken  in  those  courts,  that  the  assessment  was 
not  excessive. 

The  companies  make  a  contention  which  may  be  sum¬ 
marized  as  follows:  Assume  that  the  improvement  will 
bring  to  the  railway,  at  DeQueen,  an  increased  tonnage 
and  business  yielding  gross  receipts  amounting  to  $10,000 
a  year.  According  to  the  evidence  one-fourth  of  that 
sum,  or  $2,500,  will  be  net  revenue.  This  increase  in  net 
revenue  must  be  spread  over  the  entire  railway,  which 
is  800  miles  long.  The  portion  assignable  to  the  two  miles 
of  main  line  within  the  road  district  is  $6.25.  This  sum 
capitalized  on  a  six  per  cent,  basis,  which  gives  $104.16, 
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represents  the  full  benefit  to  the  railway  property  within 
the  district,  v 

The  contention  is  faulty  in  several  respects.  The  in¬ 
creased  traffic  will  not  be  carried  from  one  end  of  the  rail¬ 
way  to  the  other,  but  only  from  DeQueen  to  Kansas  City. 
The  railway  property  within  the  district  includes  much 
more  than  the  two  miles  of  main  track.  Doubtless,  the  in¬ 
creased  traffic  will  in  a  way  benefit  the  railway  as  a  whole; 
but  the  traffic  will  be  appurtenant  to  the  portion  of  the 
railway  at  DeQueen,  and  will  specially  enhance  the  im¬ 
portance  and  value  of  the  property  there  as  a  part  of  the 
line. 

Other  contentions  are  advanced  which  need  not  be 
specially  noticed  here,  because  they  are  shown  to  be  quite 
untenable  in  the  decisions  before  cited. 

We  conclude  that  the  objections  made  to  the  assessment 
on  constitutional  grounds  are  not  well  taken. 

Judgment  affirmed. 


AETNA  LIFE  INSURANCE  COMPANY  ET  AL.  v. 
DUNKEN,  ADMINISTRATRIX  OF  DUNKEN. 

ERROR  TO  THE  COURT  OF  CIVIL  APPEALS  OF  THE  THIRD 
SUPREME  JUDICIAL  DISTRICT  OF  THE  STATE  OF  TEXAS. 

No.  62.  Argued  October  14,  1924. — Decided  December  15,  1924. 

1.  A  finding  of  a  state  court  that  a  contract  was  completed, — a  pure 
question  of  fact, — held  not  reviewable  by  this  Court  where  the 
federal  right  involved  depended  on  the  legal  question  whether,  the 
contract  being  completed,  rights  and  obligations  under  it  were 
governed  by  a  local  statute  or  the  laws  of  another  State.  P.  393. 

2.  A  seven-year  term  policy,  issued  by  a  life  insurance  company  in 
Connecticut  and  delivered  to  the  insured  in  Tennessee  where  he 
resided,  provided  that,  at  the  sole  option  of  the  insured,  upon  any 
anniversary  of  its  date,  without  medical  reexamination,  it  was  con¬ 
vertible  into  a  twenty  payment  life  commercial  policy,  bearing 
the  same  date  and  issued  at  the  same  age,  on  payment  of  the 
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difference  between  the  premiums  then  already  paid  and  those  re¬ 
quired  under  the  converted  policy.  The  insured  in  due  form  exer¬ 
cised  the  option  after  he  had  become  a  citizen  and  inhabitant  of 
Texas,  and  the  converted  policy  was  sent  to  him  there.  Held: 

(а)  That  the  second  policy  was  in  effect  but  a  continuation  of  the 
first  and,  like  it,  was  controlled  by  the  laws  of  Tennessee.  P.  395. 

(б)  That,  in  an  action  upon  the  second  policy  in  Texas,  where  the 
insurance  company  was  doing  business  when  it  issued,  a  Texas  stat¬ 
ute  (Art.  4746,  Rev.  Civ.  Stats.  1911,)  imposing  a  penalty  and 
allowing  attorney’s  fees  could  not  constitutionally  be  applied 
against  the  company,  since  a  State  cannot  regulate  business  outside 
of  her  limits  and  control  contracts  made  by  citizens  of  other  States, 
in  disregard  of  their  laws.  P.  399. 

248  S.  W.  165,  reversed. 

Error  to  a  judgment  of  the  Court  of  Civil  Appeals  of 
Texas  which  affirmed  a  judgment  for  the  amount  of  a 
life  insurance  policy,  less  certain  offsets,  together  with  a 
statutory  penalty  and  attorney’s  fee.  The  Supreme 
Court  of  the  State  dismissed  an  application  for  a  writ 
of  error  for  want  of  jurisdiction. 

Mr.  W.  J.  Moroney,  with  whom  Mr.  John  R.  Moroney 
was  on  the  brief,  for  plaintiffs  in  error. 

Mr.  C.  A.  Boynton,  Mr.  W.  E.  Spell  and  Mr.  J.  A.  Stan¬ 
ford,  for  defendant  in  error,  submitted. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  is  an  action  brought  by  the  defendant  in  error 
upon  a  policy  of  insurance  issued  by  the  insurance  com¬ 
pany  on  the  life  of  W.  J.  Dunken.  The  insurance  con\- 
pany  is  a  Connecticut  corporation.  When  it  issued  the 
policy  it  was  doing  business  in  Texas  under  the  laws  of 
that  State,  of  which  Dunken  then  was  a  citizen  and  in¬ 
habitant. 

The  Texas  statute  provides: 

“  Any  contract  of  insurance  payable  to  any  citizen  or 
inhabitant  of  this  state  by  an  insurance  company  or  cor- 
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poration  doing  business  within  this  state  shall  be  held  to 
be  a  contract  made  and  entered  into  under  and  by  virtue 
of  the  laws  of  this  state  relating  to  insurance,  and  governed 
thereby,  notwithstanding  such  policy  or  contract  of  in¬ 
surance  may  provide  that  the  contract  was  executed,  and 
the  premiums  and  policy  (ip  case  it  becomes  a  demand) 
should  be  payable  without  this  state,  or  at  the  home  office 
of  the  company  or  corporation  issuing  the  same.”  Art. 
.4950,  Rev.  Civ.  Stats.,  1911. 

The  statute  further  provides  that  where  loss  occurs 
failure  to  make  payment  within  thirty  days  after  demand 
shall  render  the  company  liable  to  pay  the  holder  of  the 
policy  in  addition  to  the  amount  of  loss  twelve  per  cent, 
damages  on  the  amount  of  such  loss,  together  with  reason¬ 
able  attorney  fees  for  the  prosecution  and  collection  there¬ 
of.  Art.  4746. 

These  provisions,  together  with  others,  are  declared  to 
be  conditions  upon  which  foreign  insurance  companies 
shall  be  permitted  to  do  business  within  the  State  and 
any  such  corporation  engaged  in  issuing  insurance  policies 
within  the  State  is  deemed  to  have  assented  thereto  as  a 
condition  precedent  to  the  right  to  engage  in  such  busi¬ 
ness.  Art.  4972. 

The  policy  in  question  was  issued  under  the  following 
circumstances:  On  December  17,  1910,  H.  B.  Alexander, 
manager  for  the  insurance  company  in  the  State  of  Ten¬ 
nessee,  took  the  application  of  Dunken,  then  a  resident  of 
Tennessee,  for  a  seven-year  term  policy.  The  policy  was 
duly  issued  in  Connecticut  and  delivered  in  Tennessee  to 
Dunken.  By  its  terms,  at  the  sole  option  of  the  insured, 
upon  any  anniversary  of  its  date,  without  medical  reexam¬ 
ination,  it  was  convertible,  among  other  forms  of  insur¬ 
ance,  into  a  twenty  payment  life  commercial  policy,  bear¬ 
ing  the  same  date  and  issued  at  the  same  age,  on  payment 
of  the  difference  between  the  premiums  already  paid  and 
those  required  under  the  converted  policy.  On  February 
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19,  1916,  the  seven-year  policy  still  being  in  force,  Dun- 
ken,  in  the  meantime  having  moved  to  Texas,  exercised 
his  option  and  applied  to  the  company  for  a  conversion 
“  in  accordance  with  the  conditions  ”  of  that  policy  just 
stated.  His  application  stipulated  that  the  statements 
and  answers  in  the  original  application  for  the  seven-year 
term  policy  should  be  the  basis  of  the  new  policy  and  form 
a  part  of  the  same.  The  application  was  mailed  to  the 
Tennessee  manager  and  by  him  forwarded  to  the  home 
office  of  the  company  in  Connecticut.  There  the  old 
policy  was  cancelled,  stamped  “Surrendered;  new  num¬ 
ber,  152,775;  $10,000”,  and  a  twenty  payment  life  com¬ 
mercial  policy,  bearing  the  new  number  and  conforming  to 
the  express  terms  of  the  agreement  in  the  original  policy, 
was  issued  and  forwarded  to  Alexander  in  Tennessee  for 
delivery.  Alexander  sent  the  policy  by  mail  to  Dunken  at 
Waco,  Texas,  together  with  a  loan  note  and  a  form  au¬ 
thorizing  the  company  to  deduct  the  1916  premium  from 
the  proceeds  of  the  loan  to  be  signed  by  him  and  returned. 
Dunken  received  these  documents  in  due  course  of  mail 
and  retained  the  policy,  but  did  not  answer  Alexander’s 
letter,  pay  the  premiums  or  execute  the  loan  papers. 
Three  months  later  he  died.  In  the  letter  transmitting 
the  policy  Alexander  fixed  no  time  for  the  execution  and 
return  of  the  loan  note  and  authority  to  deduct  the  1916 
premium;  nor  did  he  suggest  that  the  delivery  of  the 
policy  was  in  any  way  qualified.  There  was  no  further 
correspondence  or  notice  of  any  kind  from  the  company. 
It  was  agreed  that  the  demand  required  by  Article  4746 
of  the  Texas  statute,  heretofore  cited,  was  made  by  de¬ 
fendant  in  error.  Judgment  was  rendered  against  the 
company  for  the  amount  of  the  policy  less  certain  offsets, 
together  with  the  statutory  penalty  of  twelve  per  cent, 
and  an  attorney’s  fee  of  $3,000,  which  judgment  was  duly 
affirmed  by  the  Court  of  Civil  Appeals.  248  S.  W.  165. 
The  Supreme  Court  of  the  State  having  dismissed  an  ap- 
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plication  for  a  writ  of  error  for  want  of  jurisdiction,  the 
writ  of  error  here  was  issued  to  the  intermediate  court. 
Randall  v.  Commissioners,  261  U.  S.  252. 

The  judgment  below  is  challenged  upon  these  grounds: 
(1)  The  policy  as  shown  by  the  undisputed  evidence 

never  became  a  completed  or  binding  contract;  (2)  it  was 

^  Tennessee  or  Connecticut  contract  and,  since  under 
the  laws  of  those  States  no  penalty  or  attorney’s  fee  was 
recoverable,  the  Texas  statute  as  construed  and  applied, 
violates  the  contract  impairment  clause,  the  full  faith 
and  credit  clause,  and  the  several  clauses  of  §  1  of  the 
Fourteenth  Amendment  of  the  Federal  Constitution; 
and  (3)  assuming  it  to  be  a  Texas  contract,  plaintiff  hav¬ 
ing  demanded  and  sued  for  substantially  more  than  she 
recovered,  the  suit  was  rightfully  defended  and  the  stat¬ 
ute  as  construed  and  applied  to  that  situation  violates 
the  same  provisions  of  the  Federal  Constitution. 

Defendant  in  error  moves  to  dismiss  the  writ  of  error 
or  affirm  the  judgment  of  the  state  court  upon  the  ground 
that  the  asserted  federal  questions  are  so  lacking  in  sub¬ 
stance  as  to  be  frivolous.  This  motion  must  be  denied. 
Other  matters  aside,  the  contention  that  the  contract  is 
controlled  by  the  law  of  Tennessee  or  Connecticut — in 
which  event  the  Texas  statute  in  respect  of  penalty  and 
attorney’s  fee  as  construed  and  applied,  is  unconstitu¬ 
tional — clearly  presents  a  substantial  question  under  the 
full  faith  and  credit  clause  of  the  Constitution.  Royal 
Arcanum  v.  Green,  237  U.  S.  531,  540,  541.  See  also, 
New  York  Life  Ins.  Co.  v.  Head',  234  U.  S.  149,  159-160. 
And  the  cause  is  properly  here  on  writ  of  error,  under 
§  237  of  the  Judicial  Code  as  amended  September  6,  1916, 
c.  448,  39  Stat.  726.  Kansas  City  So.  Ry.  Co.  v.  Road  Imp. 
Dist.  No.  6,  256  U.  S.  658. 

First.  Coming  then  to  the  merits,  the  first  contention 
to  be  considered  presents  a  pure  question  of  fact,  which 
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was  decided  against  plaintiffs  in  error  by  the  jury  in  re¬ 
sponse  to  specially  submitted  issues.  Upon  these  issues 
the  jury  found  that  the  new  policy  was  delivered  by  an 
agent  of  the  insurance  company  as  a  completed  contract 
with  the  intention  that  it  should  become  effective  and 
binding  from  the  time  of  its  receipt  by  Dunken ;  and  that 
such  delivery  as  a  completed  contract  was  acquiesced  in 
by  an  executive  officer  of  the  company.  This  verdict  met 
with  the  concurrence  of  the  trial  court  and,  after  a  full 
review  of  the  evidence,  of  the  appellate  court.  The  rule 
is  settled  that  the  decision  of  a  state  court  upon  a  ques¬ 
tion  of  fact  ordinarily  cannot  be  made  the  subject  of  in¬ 
quiry  here.  See  for  example,  Missouri,  K.  &  T.  Ry.  Co. 
v.  Haber,  169  U.  S.  613,  639;  Smiley  v.  Kansas,  196  U.  S. 
447,  453-454.  To  this  general  rule  there  are  two  equally 
well  settled  exceptions:  u  (1)  Where  a  Federal  right  has 
been  denied  as  the  result  of  a  finding  shown  by  the  record 
to  be  without  evidence  to  support  it,  and  (2)  where  a 
conclusion  of  law  as  to'  a  Federal  right  and  findings  of 
fact  are  so  intermingled  as  to  make  it  necessary,  in  order 
to  pass  upon  the  Federal  question,  to.  analyze  the  facts.” 
Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  585, 
593,  and  cases  cited.  See  also  Truax  v.  Corrigan,  257  U. 
S.  312,  324-325.  This  case  comes  within  the  general  rule 
and  not  within  either  of  the  exceptions.  The  fact  decided 
is  that  the  policy  sued  upon  was  delivered  as  a  completed 
and  binding  contract.  The  federal  question  presented 
arises  from  the  ruling  of  the  court  that  the  Texas  and  not 
the  Tennessee  statute  controls  this  contract.  The  as¬ 
serted  federal  right  was  not  denied  as  a  result  of  the  find¬ 
ing  of  fact;  nor  are  the  conclusion  in  respect  of  the  federal 
right  and  the  finding  interdependent  or  so  intermingled  as 
to  cause  it  to  be  necessary  to  consider  the  latter  in  order 
to  pass  upon  the  former.  That  the  contract  was  effective 
is  a  fact  equally  consistent  with  the  determination  of  the 
federal  question  either  way. 
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Second.  The  argument  that  the  policy  was  not  a  Texas 
contract  proceeds  upon  two  grounds:  (a)  that  the  con¬ 
verted  policy  became  effective,  if  it  ever  did,  when  it  was 
mailed  by  the  company’s  agent  in  Tennessee;  (b)  that 
the  original  policy  was  clearly  a  Tennessee  or  Connecticut 
contract,  and  the  converted  policy,  being  executed  under 
the  optional  privilege  granted- by  the  original  contract 
and  in  exact  compliance  with  its  terms,  is  a  subsidiary 
and  not  an  independent  agreement,  and  the  rights  and  ob¬ 
ligations  of  the  parties  are  controlled  by  the  law  of  the 
original  contract. 

We  proceed  at  once  to  the  consideration  of  the  second 
ground,  since  if  that  is  well  founded  it  will  be  unneces¬ 
sary  to  consider  the  first.  Whether  a  subsequent  contract 
made  in  pursuance  of  the  provisions  of  an  earlier  one  is 
to  be  regarded  as  separate,  detached  and  independent,  or 
as  a  continuation  and  in  effect  the  same,  is  a  matter  not 
always  free  from  difficulty.  The  question  as  applied  to 
substituted  policies  of  insurance  has  not  heretofore  arisen 
in  this  Court  and  apparently  has  seldom  arisen  in  the 
state  courts.  In  Dannhauser  v.  Wallenstein,  169  N.  Y. 
199,  208,  where  a  ten  payment  life  policy  provided  that 
after  the  payment  of  two  or  more  equal  premiums,  not¬ 
withstanding  default  in  payment  of  subsequent  premi¬ 
ums,  the  company  would  grant  a  paid-up  policy  for  a 
proportionate  part  of  the  original  amount  of  the  policy, 
it  was  held  that  such  paid-up  policy  when  issued  was 
not  an  independent  contract.  The  court  said: 

“  It  was  simply  a  continuation  of  the  original  contract 
under  the  option  which  gave  the  holder  thereof  the  right, 
after  two  or  more  annual  premiums  had  been  paid,  to  cease 
paying  the  annual  premiums  and  take  a  paid-up  policy  in 
exchange  for  the  first  one.  It  was  a  change  in  the  mere 
form  of  the  contract  expressly  provided  for  by  its  own 
terms.  It  is  true  that  the  first  policy,  the  original  evi¬ 
dence  of  the  contract  between  the  insured  and  the  com- 
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pany,  was  •  surrendered  to  the  company  and  canceled  ’ 
when  the  paid-up  policy  was  issued,  but  this  was  simply 
a  part  of,  and  in  compliance  with,  the  terms  of  the  original 
contract.  The  contract  was  continued  as  it  provided  that 
it  might  be,  in  the  form  of  a  paid-up  policy,  such  as  was 
accepted  by  the  defendant.  It  was  not  a  modification; 
but  a  fulfillment  of  the  original  contract.” 

The  facts  were  held  to  justify  an  opposite  conclusion  in 
Gans  v.  Aetna  Life  Ins.  Co.,  214  N.  Y.  326.  There  the 
original  policy  contained  a  provision  to  the  effect  that  if 
the  insured  should  commit  suicide  within  one  year  from 
the  date  thereof  the  policy  should  be  void.  It  allowed, 
among  other  options,  an  exchange  for  another  policy  bear¬ 
ing  the  same  date  upon  payment  of  a  sum  equal  to  the 
difference  between  the  premiums  actually  paid  and  those 
which  would  have  been  earned  by  the  substituted  policy. 
The  substituted  policy,  however,  bore  the  date  of  its  issue 
and  by  its  terms  the  suicide  provision  ran  for  “  one  year 
from  the  date  hereof.”  It  was  contended  that,  since  the 
assured  might  ,  have  exercised  his  option  so  as  to  have 
made  the  date  of  the  original  policy  the  date  of  the  sub¬ 
stituted  policy,  the  option  actually  exercised  should  be 
construed  to  that  effect.  But  the  court  replied  that,  the 
parties  having  agreed  that  the  date  of  the  new  policy 
should  be  that  of  its  issue  and  so  made  it,  and  the  premium 
payable  being  adapted  to  the  kind  of  policy  selected  and 
to  the  then  insuring  age  of  the  assured,  it  must  be  held  to 
bq  an  independent  contract  to  be  construed  without  ref¬ 
erence  to  the  options  not  exercised. 

Under  different  circumstances  the  same  question  came 
before  the  Supreme  Court  of  Tennessee,  in  Silliman  v.  In- 
temational  Life  Ins.  Co.,  131  Tenn.  303.  There  a  five- 
year  term  policy  provided  that  the  insured  might  at  any 
premium  date  exchange  it  for  any  form  of  policy  then  in 
use  at  the  premium  fixed  by  his  age  at  the  time  of  the 
exchange  or  at  the  age  in  the  original  policy  by  paying  the 
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difference  in  premiums,  etc.  The  policy  contained  a  pro¬ 
vision  to  the  effect  that  in  case  of  suicide  within  one  year 
from  its  date  the  company  should  be  liable  only  for  the 
amount  of  the  premiums  paid.  Four  years  later  the  in¬ 
sured  demanded  another  form  of  policy  and  the  exchange 
was  made  on  the  old  application  and  medical  examination, 
the  terms  of  the  second  policy,  being  in  strict  accord  with 
the  obligations  of  the  first  policy.  The  new  policy  lim¬ 
ited  the  right  of  recovery  in  case  of  suicide  “  within  one 
year  from  the  date  on  which  this  insurance  begins.”  Six 
months  after  the  change  of  policies,  insured  committed 
suicide.  The  Tennessee  court  held  that  the  two  policies 
were  in  effect  one  and  the  same  contract,  and  that  the 
insurance  began  within  the  meaning  of  the  suicide  clause 
in  the  second  policy  at  the  time  the  first  policy  was  issued, 
since  the  dominant  purpose  of  the  parties  was  to  carry  out 
the  provisions  of  the  contract  contained  in  that  policy. 
That  time  having  run  before  the  exchange,  the  clause  was 
rejected  as  surplusage.  The  Gans  Case  was  distinguished 
upon  several  grounds,  and  especially  upon  the  ground 
that  there  was  nothing  to  show  that  the  second  Tennessee 
policy  was  an  independent,  complete  and  isolated  contract, 
unconnected  with  the  first  policy;  but  on  the  contrary  that 
it  was  expressly  shown  that  they  were  connected,  “  and 
that  the  second  was  issued  because  of  and  in  compliance 
with  the  requirements  of  the  first.”  See  also,  McDonnell 
v.  Alabama  Gold  Life  Ins.  Co.,  85  Ala.  401,  412-415;  Peo¬ 
ple  v.  Globe  Mutual  Life  Ins.  Co.,  15  Abbott’s  N.  C.  75; 
Barry  v.  Brume,  71  N.  Y.  261,  268. 

While  this  Court  has  not  passed  upon  the  precise  ques¬ 
tion  here  presented,  it  had  before  it  an  analogous  question 
in  New  York  Life  Ins.  Co.  v.  Dodge,  246  U.  S.  357,  and 
Mutual  Life  Ins.  Co.  v.  Liebing,  259  U.  S.  209.  '  The 
Dodge  Case  dealt  with  an  insurance  policy  issued  in  Mis¬ 
souri  to  a  resident  and  citizen  of  Missouri  by  a  New  York 
corporation  with  a  Missouri  license.  The  policy  provided 
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that  “  cash  loans  can  be  obtained  by  the  insured  on  the 
sole  security  of  this  policy  on  demand  at  any  time  after 
this  policy  has  been  in  force  two  full  years,”  etc.  It  was 
provided  that  application  for  any  loan  should  be  in  writ¬ 
ing  and  that  the  loan  would  be  subject  to  the  terms  of  the 
company’s  loan  agreement.  Under  this  provision  the  in¬ 
sured  procured  a  loan  at  the  home  office  of  the  company 
in  New  York  City,  hypothecating  the  policy  there  as  se¬ 
curity.  The  loan  agreement  declared  that  it  was  made 
and  to  be  performed  in  New  York  and  under  and  pursu¬ 
ant  to  the  laws  of  that  State.  Upon  failure  of  the  insured 
to  pay  a  premium  the  entire  reserve  of  the  policy  was  ap¬ 
plied  to  satisfy  the  loan  and  thereupon  all  obligation  ceased 
under  the  provisions  of  New  York  law.  The  insured  hav¬ 
ing  died,  suit  was  brought  by  the  beneficiary  upon  the 
policy  in  reliance  upon  the  Missouri  nonforfeiture  statute 
(Rev.  Stats.,  1899,  §  7897),  by  the  terms  of  which,  unlike 
the  New  York  statute,  the  insurance  would  have  con¬ 
tinued  in  force.  This  Court  held  that  while  the  policy 
was  clearly  a  Missouri  contract  the  loan  agreement  was  an 
independent  contract  made  in  New  York  and  subject  to 
New  York  law.  In  the  course  of  the  opinion  it  is  said 
(p.  373) : 

“  It  should  be  noted  that  the  clause  in  the  policy  pro¬ 
viding  ‘  cash  loans  can  be  obtained  by  the  insured  on  the 
sole  security  of  this  policy  on  demand,  etc.,’  certainly  im¬ 
posed  no  obligation  upon  the  company  to  make  such  a 
loan  if  the  Missouri  statute  applied  and  inhibited  valid 
hypothecation  of  .the  reserve  as  security  therefor  as  de¬ 
fendant  in  error  maintains.  She  cannot,  therefore,  claim 
anything  upon  the  theory  that  the  loan  contract  actually 
consummated  was  one  which  the  company  had  legally  ob¬ 
ligated  itself  to  make  upon  demand.” 

The  decision  proceeds  upon  the  theory  that  the  pro¬ 
vision  in  respect  of  loans  did  not  constitute  an  absolute 
promise  to  make  a  loan  upon  simple  demand  at  all  events; 
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and  that  the  loan  contract  was  an  independent,  subse¬ 
quent  agreement  made  in  another  State.  In  the  Liebing 
Case ,  subsequently  decided,  the  policy  executed  in  Mis¬ 
souri  provided  that  “  the  company  will  .  .  .  loan 
amounts  within  the  limits  of  the  cash  surrender  value/’ 
etc.,  and  this  Court,  pointing  out  that  the  language  of 
the  policy  in  the  Dodge  Case  was  “  cash  loans  can  be  ob¬ 
tained,”  etc.,  said  (pp.  213-214) : 

“  The  policy  now  sued  upon  contained  a  positive  prom¬ 
ise  to  make  the  loan  if  asked,  whereas  in  the  one  last  men¬ 
tioned  [the  Dodge  Case~\  it  might  be  held  that  some  dis¬ 
cretion  was  reserved  to  the  company.” 

In  the  light  of  these  decisions,  then,  we  inquire  whether 
the  second  policy  issued  to  Dunken  is  to  be  controlled  by 
Tennessee  or  Texas  law.  /  The  contract  contained  in  the 
original  policy  was  a  Tennessee  contract.  The  law  of 
Tennessee  entered  into  it  and  became  a  part  of  it.  The 
Texas  statute  was  incapable  of  being  constitutionally  ap¬ 
plied  to  it  since  the  effect  of  such  application  would  be  to 
regulate  business  outside  the  State  of  Texas  and  control 
contracts  made  by  citizens  of  other  States  in  disregard  of 
their  laws  under  which  penalties  and  attorney’s  fees  are 
not  recoverable.  New  York  Life  Ins.  Co.  v.  Head,  234  U. 
S.  149;  Overby  v.  Gordon,  177  U.  S.  214,  222.  The  sec¬ 
ond  policy  here  was  issued  in  pursuance  of,  and  was  de¬ 
pendent  for  its  existence  and  its  terms  upon,  the  express 
provisions  of  the  contract  contained  in  the  first  one.  By 
those  provisions,  upon  the  simple  application  of  the  in¬ 
sured,  the  new  policy  must  issue.  Nothing  was  left  to 
future  agreement.  The  terms  of  the  new  policy  were 
fixed  when  the  original  policy  was  made.  In  effect,  it  is 
as  though  the  first  policy  had  provided  that  upon  demand 
of  the  insured  and  payment  of  the  stipulated  increase 
in  premiums  that  policy  should,  automatically,  become  a 
twenty  payment  life  commercial  policy.  It  was  issued 
not  as  the  result  of  any  new  negotiation  or  agreement  but 
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in  discharge  of  preexisting  obligations.  It  merely  ful¬ 
filled  promises  then  outstanding;  and  did  not  arise  from 
new  or  additional  promises.  The  result  in  legal  contem¬ 
plation  was  not  a  novation  but  the  consummation  of 
an  alternative  specifically  accorded  by,  and  enforceable  in 
virtue  of,  the  original  contract.  If  the  insurance  com¬ 
pany  had  refused  to  issue  the  second  policy  upon  demand, 
the  insured  could  have  compelled  it  by  a  suit  in  equity 
for  specific  performance.  See  Tayloe  v.  Merchants'  Fire 
Ins.  Co.,  9  How.  390,  405. 

From  these  premises  it  necessarily  results  that  the  sec¬ 
ond  policy  follows  the  status  of  the  first  for  which  it  was 
exchanged,  and  is  not  subject  to  the  Texas  statute  relating 
to  penalties  and  attorney’s  fees  but  is  controlled  by  Ten¬ 
nessee  law.  The  judgment  below,  therefore,  .in  so  far  as 
it  gives  effect  to  the  Texas  statute  by  imposing  a  penalty 
of  twelve  per  cent,  and  allowing  attorney’s  fees,  is  errone¬ 
ous,  in  that  the  Texas  statute  cannot  constitutionally  be 
applied  to  a  Tennessee  contract. 

Third.  This  conclusion  renders  it  unnecessary  to  con¬ 
sider  the  third  contention  urged  as  ground  for  reversal. 

The  judgment  below  must  be  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Reversed. 
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DAVIS,  AS  DIRECTOR  GENERAL  OF  RAILROADS 
AND  AGENT  UNDER  SECTION  206,  TRANS¬ 
PORTATION  ACT,  1920,  v.  MANRY. 

CERTIORARI  TO  THE  COURT  OF  APPEALS  OF  THE  STATE  OF 

GEORGIA. 

No.  147.  Submitted  December  9,  1924. — Decided  January  5,  1925; 

The-  command  of  the  Safety  Appliance  Act,  (April  14,  1910,  §  2, 
36  Stat.  298)  that .  “All  cars  .  .  .  having  ladders  shall  also 
be  equipped  with  secure  hand  holds  or  grab  irons  on  their  roofs 
at  the  tops  of  such  ladders,”  is  inapplicable  to  the  tender  of  a 
locomotive.  P.  404. 

30  Ga.  App.  213,  reversed. 

Certiorari  to  a  judgment  of  the  Court  of  Appeals  of 
Georgia  affirming  a  judgment  recovered  by  Manry  in  an 
action  for  personal  injuries. 

Mr.  T.  M.  Cunningham,  Jr.,  and  Mr.  I.  J.  Hofmayer 
for  petitioner. 

Mr.  Robert  Douglas  Feagin  for  respondent.  Mr.  Wal¬ 
ter  Defore,  Mr.  James  C.  Estes  and  Mr.  W.  G.  Martin 
were  also  on  the  brief. 

The  term  “  all  cars,”  as  used  in  the  Safety  Appliance 
Acts,  includes  a  locomotive  and  tender  taken  as  an  en¬ 
tity.  Johnson, v.  Southern  Pacific  Co.,  196.  U.  S.  1. 

The  top  of  the  tender  is  the  “roof”  within  the  mean¬ 
ing  of  §  2. 

The  requirements  of  the  Safety  Appliance  Acts  are 
not  satisfied  by  equivalents  or  by  anything  less  than  lit¬ 
eral  compliance  with  what  it  prescribed.  St.  J oseph,  etc. 
Ry.  Co.  v.  Moore,  243  U.  S.  311. 

The  acts  are  to  be  construed  and  applied  for  practical 
railroad  purposes.  Pennell  v.  Phila.  &  Read.  Ry.  Co., 
231  U.  S.  675;  Boehmer  y.  Pennsylvania  R.  R.  Co.,  252 
U.  S.  496. 
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When  the  Interstate  Commerce  Commission  ordered 
ladders  on  all  locomotive  tenders  more  than  forty-eight 
inches  in  height,  §  2  of  the ,  Safety  Appliance  Act,  re¬ 
quiring  grab  irons  at  or  near  the  top  of  .  the  ladder,  be¬ 
came  mandatory,  although  the  order  of  the  Commission 
did  not  prescribe  a  grab  iron  at  the  top  of  the  ladder. 
Illinois  Cent.  R.  R.  Co.  v.  Williams,  242  U.  S.  462. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Action  by  Manry  for  $50,000  against  the  Director  Gen¬ 
eral  of  Railroads  for  injuries  sustained  while  engaged  in 
assisting  the  train  crew  of  the  Central  of  Georgia  Rail¬ 
road.  There  was  a  verdict  and  judgment  for  $7,500.  The 
judgment  was  affirmed  on  appeal  by  the  Court  of  Appeals 
of  the  State.  The  Supreme  Court  of  the  State  denied  an 
application  by  the  Director  General  for  a  certiorari.  A 
petition  for  certiorari  was  granted  by  this  Court  to  review 
the  judgment  of  the  State  Court  of  Appeals. 

The  action  was  brought  against  Walker  D.  Hines,  who 
at  the  time  of  the  injury  to  Manry  was  Director  General. 
He  was  subsequently  succeeded  by  John  B.  Payne,  and 
the  latter  by  James  C.  Davis,  the  petitioner. 

Manry  alleges  as  a  ground  of  action  that  he  was  em¬ 
ployed  as  baggageman  on  a  train  of  the  railroad  running 
between  Macon,  Georgia,  and  Montgomery,  Alabama, 
that  it  became  ’his  duty  to  assist  the  crew  of  the  engine 
in  coaling  it,  that  he  had  stepped  down  from  the  coal 
chute  on  to  the  tender  of  the  locomotive  and  was  going 
back  to  the  rear  of  the  tender  to.  climb  down  the  ladder 
there  situated  so  that  he  would  be  in  a  position  at  the 
proper  time  and  place  to  adjust  the  couplers  between  the 
tender  and  the  train,  and  to  see  that  the  coupling  was 
duly  and  properly  made.  He  alleges  that  just  as  he  was 
in  the  act  of  climbing  over  the  rear  of  the  tender,  the  engi- 
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neer  put  the  locomotive  in  motion,  and  before  he 
(Manry )  could  turn  on  the  ladder  and  securely  brace  and 
hold  himself  thereon,  and  before  he  could  reach  his  final 
destination,  which  was  the  ladder  on  the  side  of  the  tank, 
he  was,  by  a  sudden,  unusual  and  unnecessary  jerk, 
thrown  to  the  ground  and  the  locomotive  backed  over 
him;  that  while  he  was  being  dragged  under  the  engine 
his  legs  came  in  contact  with  the  wheels  under  the  tender 

and  both  of  them  were  mashed  off  at,  or  just  below,  the 
knee. 

Negligence  in  operating  the  train  is  charged.  Omission 
to  equip  the  locomotive  with  the  appliances  required  by 
law  is  also  charged.  To  sustain  the  latter,  it  is  alleged 
that  at  the  rear  of  the  tender  there  is  a  sheet-iron  flange 
that  extends  up  above  the  top  thereof  at  an  angle  of 
about  sixty  degrees;  the  ladder  on  the  rear  of  the  tender 
does  not  come  up  and  over  the  top  of  the  flange,  so  that  a 
person  going  from  the  top  of  the  tender  over  the  flange 
and  down  on  the  ladder  has  no  hand-hold  or  other  thing 
to  securely  hold  himself  except  to  clamp  his  hands  on  the 
sheet-iron  flange. 

It  is  contended  there  was  a  violation  of  §  2  of  the  Safety 
Appliance  Act  of  April  14,  1910,  36  Stat.  298,  which  pro* 
vides  that : 

“  AH  cars  requiring  secure  ladders  and  secure  running 
boards  shall  be  equipped  with  such  ladders  and  running 
boards,  and  all  cars  having  ladders  shall  also  be  equipped 
with  secure  hand  holds  or  grab  irons  on  their  roofs  at  the 
tops  of  such  ladders.” 

This,  it  is  said  on  behalf  of  respondents,  could  easily  be 
complied  with  because  “  The  grab  iron  could  easily  be 
riveted  on  the  top  of  the  tender  or  on  the  sheet  iron  flange 
at  or  near  the  top  of  the  ladder,  and  this  would  insure  the 
safety  of  employees  when  using  the  ladder  while  the  train 
is  in  motion,  or  when  being  put  in  motion,  as  was  being 
done  in  the  case  at  bar,  and  would  for  all  practical  rail- 
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road  purposes  be  a  compliance  with  the  Safety  Appliance 
Act.” 

The  trial  court  charged  the  jury  that  the  federal  stat¬ 
ute  required  that  all  cars  having  ladders  should  be 
equipped  with  grab  irons,  that  this  applied  to  a  tender  of 
a  locomotive  though  it  had  no  roof,  and  that  if  plaintiffs 
injury  was  due  to  the  absence  of  a  grab  iron,  he  was  en¬ 
titled  to  a  verdict.  This  was  duly  excepted  to  on  the 
ground  that  the  statute  did  not  apply  to  ladders  on  a 
tender.  The  issue  then  was  as  to  the  effect  of  the  statute. 

The  word  “  roofs  ”  is  the  determining  one.  The  occur¬ 
ring  supposition  is  that  it  was  used  with  intelligence  and 
to  accomplish  its  definition,  its  definition  being  the  expres¬ 
sion  of  its  purpose,  and  that  gets  aid  from  the  associates  of 
the  word  in  the  section!  We  repeat  the  provision — “  All 
cars  .  .  .  having  ladders  shall  also  be  equipped  with 
secure  hand  holds  or  grab  irons  on  their  roofs  at  the  tops 
[italics  ours]  of  such  ladders.”  It  is  cars  therefore  which 
must  have  hand  holds  or  grab  irons  on  their  roofs  at  the 
tops  of  such  ladders.  The  section  distinguishes  between 
roofs  and  tops,  they  do  not  designate  the  same  thing, 
and  the  distinction  is  natural.  This  reasoning  is  not 
giving  exaggeration  to  verbal  differences — defeating  pur¬ 
pose.  It  is  made  necessary  to  accomplish  the  legislative 
purpose. 

The  Interstate  Commerce  Commission  by  §  3  of  the 
act  is  empowered  to  designate  the  number,  dimensions, 
location,  and  manner  of  application  of  the  appliances  pro¬ 
vided  for  by  §  2.  The  Commission’s  regulation  as  to 
ladders  on  tenders  is  as  follows:  “A  suitable  metal  end 
or  side-ladder  shall  be  applied  to  all  tanks  more  than  48 
inches  in  height,  measured  from  the  top  of  end-sill,  and 
securely  fastened  with  bolts  or  rivets.”  The  omission  to 
require  a  grab  iron  is  a  practical  construction  by  the 
Commission — the  tribunal  to  which  the  application  of 
§  2  was  entrusted  and  which  would  be  solicitous  to  enforce 
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it — that  it  applies  to  cars  with  roofs  and  not  to  tenders, 
they  having  no  roofs.  While  the  view  of  the  Commission 
is  not  conclusive  with  us,  it  is  properly  persuasive.  We 
agree  with  it.  The  trial  court  therefore  erred  in  its  charge 
on  the  effect  of  the  statute  and  as  the  verdict  was  general 
with  no  special  finding  upon  which  the  verdict  could 
stand  without  response  to  the  statute,  the  case  must  go 
back  for  a  new  trial. 

The  judgment  of  the  Court  of  Appeals  is  therefore  re¬ 
versed  and  the  case  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 


SANITARY  DISTRICT  OF  CHICAGO  v.  UNITED 

STATES. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  ILLINOIS. 

No.  161.  Argued  December  8,  9,  1924. — Decided  January  5,  1925. 

1.  A  suit  to  enjoin  an  agency  of  the  State  of  Illinois  from  continu¬ 
ing  diversions  of  water  from  Lake  Michigan  which  lower  that  lake 
and  threaten  the  like  effect  upon  other  lakes  and  connecting  waters 
of  the  Great  Lake  System,  including  the  St.  Lawrence,  is  main¬ 
tainable  by  the  United  States  not  only  to  remove  obstruction  to 
interstate  and  foreign  commerce,  but  also  to  carry  out  treaty 
obligations  to  a  foreign  power.  (Treaty  of  January  11,  1909,  with 
Great  Britain,  36  Stat.  2448.)  P.  425. 

2.  Semble  that  such  a  suit  might  also  stand  upon  an  ultimate  sov¬ 
ereign  interest  in  the  Lakes.  Id. 

3.  The  suit  may  be  brought  by  the  Attorney  General,  in  virtue  of 
his  office,  and  it  need  not  be  authorized  by  a  statute.  P.  426. 

4.  The  power  of  the  United  States  to  remove  obstructions  to  inter¬ 
state  and  foreign  commerce  is  superior  to  that  of  the  States  to 
provide  for  the  welfare  or  necessities  of  their  inhabitants.  Id. 

5.  Touching  interstate  and  foreign  commerce,  in  so  far  as  the 
States  may  act  Congress  can  override  what  they  have  done;  but, 
in  matters  of  imminent  and  direct  national  importance,  they  may 
not  act  at  all,  even  where  Congress  has  been  silent.  Id. 


406 


OCTOBER  TERM,  1924. 

Argument  for  Appellant. 


266  U.  S. 


6.  Irrespective  of  any  international  compact,  a  State  cannot  author¬ 
ize  diversions  of  water  from  the  Great  Lakes  which  will  affect 
their  level,  without  the  consent  of  Congress.  P.  426. 

7.  Even  if  it  were  possible  for  the  United  States  to  estop  itself  by 
grant  or  contract  from  exercising  its  power  in  .matters  of  national 
and  international  concern,  its  act  must  be  strictly  construed 
against  such  a  result.  P.  427. 

8.  The  Act  of  March  2,  1827,  granting  land  to  Illinois  to  open  a 
canal  uniting  the  waters  of  the  Illinois  River  with  those  of  Lake 
Michigan  vested  no  irrevocable  discretion  in  the  State  with 
regard  to  the  amount  of  water  to  be  withdrawn  from  the  Lake. 
Id. 

9.  The  withdrawal  of  water  in  this  case,  except  in  so  far  as  it  may 
be  authorized  by  the  Secretary  of  War,  is  prohibited  by  the  Act 
of  March  3,  1899,  c.  425,  §  10,  30  Stat  1151,  as  involving  a  change 
in  the  condition  of  the  Lakes  and  the  Chicago  River  (admitted 
to  be  navigable)  and  an  obstruction  to  their  navigable  capacity 
P.  428. 

10.  Revocable  licenses  granted  by  the  Secretary  of  War  under  the 
above  Act  of  1899,  concerning  the  appellant’s  canal  and  the  quan¬ 
tity  of  water  to  be  taken  from  Lake  Michigan, — considered  and 
held  no  justification  for  the  excessive  diversions  .here  complained 
of  by  the  Government.  P.  429. 

11.  Refusal  of  the  Secretary  of  War  to  license  greater  withdrawals 
of  water  from  Lake  Michigan  by  the  appellant  through  its  canal, 
for  the  sanitation  of  Chicago,  did  not  infringe  any  rights  of  that 
City  arising  from  its  investment  in  the  canal  property,  or  of 
States  bordering  on  the  Mississippi  based  on  their  interest  in 
increasing  the  artificial  flow;  nor  were  those  states  or  the  city, 
entitled  to  be  heard  before  the  license  was  refused.  P.  431. 

Affirmed 

Appeal  from  a  decree  of  the  District  Court  enjoining 
the  appellant  from  diverting  water  from  Lake  Michigan 
in  excess  of  250,000  cubic  feet  per  minute,  the  amount 
authorized  by  the  Secretary  of  War. 

Mr.  Edmund  D.  Adcock,  with  whom  Mr.  Clyde  L.  Day, 
Mr.  George  F.  Barrett  and  Mr.  Louis  J.  Behan  were  on 
the  briefs,  for  appellant. 

I.  Appellant  was  organized  under  an  act  of  Illinois 
passed  in  the  exercise  of  the  State’s  police  power.  This 
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act  fixed  appellant's  powers  and  duties,  and  specified  the 
required  diversion  of  water  from  Lake  Michigan.  Wilson 
v.  Board  of  'Trustees,  133  Ill.  443,  465 ;  People  v.  Nelson, 
133  Ill.  565,  580,  582,  592,  594;  Beidler  v.  Sanitary  Dis¬ 
trict,  211  Ill.  628,  638;  Pittsburg,  etc.  Ry.  Co.  v.  Sani¬ 
tary  District,  218  Ill.  286,  287,  295;  United  States  v. 
Bellingham  Bay  Co.,  176  U.  S.  211. 

The  diversion  of  water  to  operate  the  Canal  has  been 
authorized  by  the  Act  o*f  Congress  of  March  2,  1827. 
Missouri  v.  Illinois,  200  U.  S.  496/519,  526;  Mortell  v. 
Clark,  272  Ill.  201,  213;  Messages  and  Papers  of  the 
Presidents,  vol.  5,  p.  3334. 

Appellee,  through  its  engineer  officers  and  the  Secre¬ 
tary  of  War,  observed  the  action  of  the  State  of  Illinois 
and  appellant  pursuant  to  its  authority  in  planning  and 
constructing  the  diversion  works.  The  Secretary  con¬ 
sented  to  the  work  necessary  to  accomplish  the  diversion 
and  authorized  the  opening  of  the  main  channel  of  the 
district.  He  construed  the  Act  of  March  2,  1827,  supra, 
and  the  laws  of  Illinois,  as  affirmatively  authorizing  the 
diversion. 

The  Secretary,  charged  with  the  duty  of  enforcing  the 
Rivers  and  Harbors  Acts  of  1890  and  1899,  has  thus  con¬ 
strued  a  diversion  to  the  capacity  of  appellant  s  canal, 
to  have  been  “affirmatively  authorized  by  law”  and 
“  affirmatively  authorized  by  Congress.  These  acts  of 
the  Secretary  should  have  the  force  of  judicial  interpre¬ 
tation. 

II.  The  permits  of  the  Secretary  of  July  11,  1900,  au¬ 
thorizing  the  work  of  deepening  and  widening  the  char, 
nels  of  the  Chicago  River  to  provide  for  the  diversion  or 
abstraction  from  Lake  Michigan  through  them  of  the 
amount  of  water  required  by  the  state  law  according  to 
the  population  of  appellant,  constituted  all  the  authority 
required  by  appellant  from  appellee,  to  divert  said  waters. 
Maine  Water  Co.  v.  Knickerbocker  Co.,  99  Me.  473; 
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Rivers  and  Harbors  Act  of  1890,  §§  7  and  10;  Rivers  and 
Harbors  Act  of  1899,  §§  9,  10  and  12. 

The  altering  or  modifying-  of  the  navigable  capacity  of 
the  waters  affected  was  thus  authorized  and  is  lawful. 
Cummings  v.  Chicago,  188  U.  S.  410;  Hubbard  v.  Fort, 
188  Eed.  987;  Maine  Water  Co.  v.  Knickerbocker  Co., 
supra;  Hudson  County  Water  Co.  v.  McCarter  209 
U.  S.  349, 

TfT  The  Secretary  of  War  has  authorized  the  opening 
of  the  canal,  its  operation  and  attendant  diversion  of 
water,  by  the  permit  of  May  8,  1899,  every  condition  of 
which  has  been  fulfilled,  assuming  such  conditions  to  be 
valid.  See  Monongahela  Bridge  Co.  v.  United  States,  216 
U.  S.  177,  195;  Philadelphia  Co.  v.  Stimson,  223  U.  S. 
605;  Kwock  Jan  Fat  v.  White,  253  U.  S.  454,  464. 

The  Attorney  General,  under  the  Act  of  March  3,  1899, 
is  only  authorized  to  institute  suits  for  the  removal  of 
structures.  The  District  Court  was  without  jurisdiction 
to  entertain  this  suit.  Act  of  March  3,  1899,  §  12;  Ogden 
City  v.  Boreman,  20  Utah,  98;  Endlich,  Interp.  of  Stats., 

§  51;  Sutherland  Stat.  Constr.,  §  140;  United  States  v. 
Rio  Grande  Co.,  174  U.  S..  690. 

The  Secretary  of  War  is  only  authorized  to  grant  or 
refuse  a  permit.  He  has  no  power  to  regulate  the 
diversion. 

fV.  The  Illinois  Act  of  May  29,  1889,  was  sufficient 
legislative  authority  for  appellant’s  diversion  works  and 
for  the  diversion  of  water  required  by  them.  Cummings 
v.  Chicago,  188  U.  S.  410,  427,  428,  430;  Montgomery  v. 
Portland,  190  U.  S.  89,  107;  Corrigan  Transit  Co.  v.  Sani¬ 
tary  District,  137  Fed.  851,  856;  Canada  Atlantic  Transit 
Co.  v.  Chicago,  210  Fed.  7,  10,  11;  Laurel  Hill  Cemetery 
v.  San  Francisco;  216  U.  S.  358;  Escanaba  Co.  v.  Chicago, 
107  U.  S.  678;  Lake  Shore,  etc.  Ry.  Co.  v.  Ohio,  165  U.  s! 
365;  Cardwell  v.  American  Bridge  Co.,  113  U  S  205- 
Huse  v.  Glover,  119  U.  S.  543;  Willamette  Bridge  Co  v 
Hatch,  125  U.  S.  1. 
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The  creation  of  appellant’s  canal  and  its  other  diversion  ■ 
works,  was  authorized  by  law  ”  under  the  Rivers  and 
Harbors  Act  of  1890. '  United  States  v.  Bellingham  Bay 
Co.,  176  U.  S.  211. 

The  diversion  is  lawful  under  the  police  power  without 
the  express  consent  of  the  Secretary  of  War.  Any  other 
construction  of  the  Act  of  March  3,  1899,  would  tend  to 
nullify  appellant’s  acts  in  the  interest  of  public  health, 
which  cannot  be  where  the  congressional  intention  is  not 
expressed  in  plain  and  unmistakable  terms.  Columbus 
v.  Mercantile  Trust  Co.,  218  U.  S.  645,  658;  Missouri  v. 
Kansas  Gas  Co.,  265  U.  Si  298;  Public  Utilities  Comm. 
v.  Landon,  249  U.  S.  236;  Pennsylvania  Gas  Co.  v.  Public 
Serv.  Comm.,  252  U.  S.  23;  Texas  v.  White,  7  Wall.  700, 
725;  New  York  v.  Miln,  11  Pet.  102,  139;  Minnesota 
Rate  Cases,  230  U.  S.  352,  402;  Lake  Shore,  etc.  Ry.  Co. 
v.  Ohio,  173  U.  S.  285;  Hennington  v.  Georgia,  163  U.  S. 
299,  317;  Crossman  v.  Lurman,  192  U.  S.  189;  Plumley 
v.  Massachusetts,  155  U.  S.  461;  In  re  Rahrer,  140  U.  S. 
545,  554;  Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225, 
233;  Cummings  v.  Chicago,  188  U.  S.  410,  430;  Savage 
v.  Jones,  225  U.  S.  501;  Missouri  Kans.  &  Tex.  Ry.  Co. 
v.  Haber,  169  U.  S.  613,  623;  Reid  v.  Colorado,  187  U.  S. 
137,  148;  Sinnot  v.  Davenport,  22  How.  227,  243;  Mis¬ 
souri  Pac.  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S. 
612,  623;  Missouri  Kans.  &  Tex.  Ry.  Co.  v.  Harris,  234 
U.  S.  412,  418;  Carey  v.  South  Dakota,  250  U.  S.  118, 
122;  Houston,  etc.  Ry.  Co.  v.  United  States,  234  U.  S. 
342;  Illinois  Cent.  R.  R.  Co.  v.  Public  Utilities  Comm., 
245  U.  S..493,  510;  Sligh  v.  Kirkwood,  237  U.  S.  52,  60; 
Hammer  v.  Dagenhart,  247  U.  S.  251,  273,  275,  276; 
Child  Labor  Tax  Case,  259  U.  S.  20,  37. 

Congress  has  otherwise  by  legislation  indicated  that 
it  was  not  its  intention  to  prohibit  the  operation  of 
appellant’s  diversion  works,  or  that  any  act  of  any  of 
its  officers  should  have  that  effect.  United  States  v. 
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Chandler-Dunbar  Co.,  229  U.  S.  53;  International  Bridge 
Co.  v.  New  York,  254  U.  S.  126,  131;  West  Chicago  Street 
R.  R.  Co.  v.  Chicago,  201  U.  S.  506,  527. 

V.  Appellee  has  invited  and  acquiesced  in  the  con¬ 
struction  of  the  canal  to  divert  the  water. 

It  is  estopped  now  to  deny  the  right.  Missouri  v.  Illi¬ 
nois,  200  U.  S.  496,  526;  United  States  v.  Pennsylvania 
Dock  Co.,  272  Fed.  839,  848;  United  States  v.  Osage 
County,  254  Fed.  570,  573;  United  States  v.  Debell,  227 
Fed.  775,  779;  United  States  v.  Midway  Oil  Co.,  232  Fed. 
619,  631;  United  States  v.  Chandler-Dunbar  Co.,  152 
Fed.  41,  81 ;  Monongahela  Nav.  Co.  v.  United  States,  148 
U.  S.  312,  334;  Hemmer  v.  United  States,  204  Fed.  898, 
901;  Iowav.  Carr,  191  Fed.  257,  266. 

As  for  the  treaty  between  the  United  States  and  Great 
Britain  of  January  11,  1909,  relating  to  Canadian  bound¬ 
ary  waters, — when  the  treaty  was  made,  the  right  to 
divert  this  water  by  appellant  and  the  State  of  Illinois 
was  recognized.  That  right  was  not  in  any  respect  curbed. 
The  treaty  expressly  eliminates  from  its  terms  by  the 
preliminary  article,  Lake  Michigan.  Lake  Michigan  is 
not  a  boundary  water,  as  defined  by  the  treaty. 

Article  II  of  the  treaty  reserves  to  each  of  the  parties, 
or  to  the  state  governments,  or  provincial  governments,  as 
the  case  may  be,  all  rights  over  these  nonboundary  waters. 
And  again,  in  Art.  Ill,  it  is  stated:  “.  .  .  nor  are 

such  provisions  intended  to  interfere  with  the  ordinary 
use  of  such  waters  for  domestic  and  sanitary  purposes.” 
Article  VIII  expressly  provides  that  the  uses  for  domestic 
and  sanitary  purposes  shall  be  paramount. 

The  treaty  thus  completely  protects  the  diversion  at 
Chicago.  There  was  no  dispute  between  the  United 
States  and  the  Dominion  of  Canada  as  to  the  right  to 
divert  10,000  cubic  seconds  feet  of  water  from  Lake  Mich¬ 
igan  at  Chicago.  The  International  Waterways  Commis¬ 
sion,  which  was  composed  of  representatives  of  the  two 


SANITARY  DISTRICT  v.  UNITED  STATES.  411 

Argument  for  Appellant. 


governments,  settled  that.  Its  two  reports  of  May  3, 
1906,  and  January  4,  1907,  were  signed  by  all  the  mem¬ 
bers  of  the  Commission— three  from  the  United  States 
and  three  from  Canada.  As  to  the  diversion  at  Chicago, 
the  only  question  remaining  unsettled  was  whether  there 
should  be  diverted  more  than  10,000  cubic  seconds  feet  of 
water.  > 

Article  II  thus  left  unhampered  the  power  of  the  sov¬ 
ereign  over  the  waters  that  were  not  boundary  waters 
within  the  sovereign’s  territory,  subject  only— (1)  to  the 
right  of  the  citizens  of  one  country  to  sue  in  the  courts 
of  the  other  country  for  damages  caused  by  a  diversion 
not  then  existing;  (2)  to  the  right  merely  of  either  party 
to  object  to  further  diversions  than  those  which  existed, 
to  the  injury  of  navigation.  The  Chicago  diversion  to 
the  amount  of  10,000  seconds  feet  was  found  by  the  In¬ 
ternational  Waterways  Commission  to  be  an  existing  di¬ 
version.  The  right  of  the  sovereign  having  jurisdiction 
over  Lake  Michigan,  a  nonboundary  water,  subject  to 
the  conditions  mentioned,  was  thus  reserved.  As  to 
those  waters,  the  sovereign  could  do  anything  with  them 
it  chose.  The  Exchange,  7  Cr.  116,  136.  See  also  opin¬ 
ion  of  Judson  Harmon  on  right  of  United  States  in  the 
Rio  Grande,  21  Ops.  Atty.  Gen.  274,  280. 

The  waters  which  are  diverted  from  Lake  Michigan 
at  Chicago  are  wholly  within  the  limits  of  the  State  of 
Illinois. 

The  treaty  is  the  law  of  the  land,  and  may  properly  be 
said  to  have  been  made,  so  far  as  the  Chicago  diversion 
is  concerned,  for  the  benefit  of  the  State  of  Illinois  and 
the  appellant.  The  State  or  the  appellant  may  compel 
the  recognition  of -such  contract  right.  The ‘treaty  re¬ 
served  the  right  of  the  sovereign — and  the  State  is  a 
complete  sovereign  except  as  to  those  things  delegated 
to  the  Federal  Government — over  these  waters.  At 
least  the  United  States,  by  making  the  treaty,  must  be 
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construed  to  have  acquiesced  and  consented  to  the  di¬ 
versions  as  they  existed  at  the  time,  unless  some  definite 
action  were  taken  by  Congress  indicating  a  different  in¬ 
tention. 

VI.  No  witness  was  produced  by  appellee  to  testify 
that  lowering  of  the  lake  surfaces,  or  damage  to  com¬ 
merce,  was  ever  actually  observed.  Appellee’s  case  de¬ 
pends  entirely  upon  an  inference  of  the  unseen  and  the 
subtle  analyses  of  expert  witnesses,  which  cannot  form 
the  basis  of  an  injunctional  decree.  Missouri  v.  Illi¬ 
nois,  200  U.  S.  496,  523;  Joyce  on  Nuisances,  1906,  ed., 
§§299  420;  Scdvin  v.  North  Brancepeth  Coal  Co.  L.  R. 
9,  Ch.  App.  705,  709;  North  Dakota  v.  Minnesota,  263 
U.  S.  365. 

The  injunction  should  not  have  been  entered  unless 
the  injury  and  damage  to  commerce  was  material  and 
the  obstruction  to  navigation  was  unreasonable.  United 
States  v.  Rio  Grande  Co.,  174  U.  S.  690,  709;  Corrigan 
Transit  Co.  v.  Sanitary  District,  137  Fed.  851,  857 ;  Lake 
Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  285,  294;  Cummings 
v.  Chicago,  188  U.  S.  410,  428;  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364,  365,  385,  400. 

It  must  appear,  in  a  case  of  this  character,  that  an  un¬ 
reasonable  obstruction  and  damage  to  commerce  clearly 
exist.  New  York  v.  New  Jersey,  256  U.  S.  296,  309; 
Kansas  v.  Colorado,  206  U.  S.  46,  117;  Attorney  Gen¬ 
eral  v.  Mayor,  13  Weekly  Reporter,  1863-1865,  888; 
Mississippi,  etc.  R.  R.  Co.  v.  Ward,  2  Black,  485,  495;  2 
Story,  Com.  on  Eq.,  203,  204. 

VII.  If  it  appear  that  the  granting  of  an  injunction 
would  cause  comparatively  greater  injury  to  the  defend¬ 
ant  than  benefit  to  the  complainant,  a  court  of  equity 
will  not  hesitate  to  deny  the  relief.  1  Joyce  on  In¬ 
junctions,  §  §20,  25;  Kansas  v.  Colorado,  206  U.  S.  46, 
117;  Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  230, 
237;  Dun  v.  Lumbermen’s  Credit  Assn.,  209  U.  S.  20; 
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McCarthy  v.  Bunker  Hill  Co.,  164  Fed.  927;  New  York  v. 
Pine,  185  U.  S.  93. 

VIII.  Tie  statute  does  not  authorize  the  Secretary  to 
make  any  findings  or  conclusions.  If  it  did,  they  would 
be  subject  to  review.  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  605,  620;  Hardin  v.  Jordan,  140  U.  S.  371;  Rosen- 
berger  v.  Harris,  136  Fed.  1001,  1002;  United  States  v. 
United  Verde  Copper  Co.,  196  U.  S.  207,  215;  School  of 
Magnetic  Healing  v.  Me  Annuity,  187  U.  S.  94,  110. 

In  any  event,  Secretary  Stimson’s  findings  and  conclu¬ 
sions  were  erroneous.  Corrigan  Transit  Co.  v.  Sanitary 
District,  137  Fed.  851,  855;  Mortell  v.  Clark,  272  Ill.  201; 
United  States  v.  Rio  Grande  Co.,  174  U.  S.  690. 

IX.  The  lower  court  should  have  granted  the  motion 
that  the  appellant  be  enjoined  from  taking  in  excess  of 
10,000  cubic  seconds  feet  of  water  from  Lake  Michigan 
on  condition  that  appellant  pay  the  cost  of  constructing 
such  compensating  or  regulating  works  as  the  United 
States  should  provide  to  be  built  to  offset  for  the  claimed 
lowering  of  the  lake  surfaces  and  their  connecting  chan¬ 
nels  due  to  10,000  seconds  feet  diversion  at  Chicago. 
Admitting,  for  the  sake  of  argument,  only,  all  conten¬ 
tions  of  appellee  to  be  true,  appellant  cannot  be  enjoined 
from  taking  an  amount  of  water  materially  less  than 
10,000  cubic  seconds  feet,  until  appellant  and  cities  and 
towns  within  its  limits  can,  if  at  all,  readjust  their  works 
of  sewage  disposal  and  of  purification  of  water  supply 
to  suit  the  changed  conditions. 

The  decree  absolutely  enjoined  appellant  from  with¬ 
drawing  from  Lake  Michigan  in  excess  of  4,167  seconds 
feet.  The  Secretary  of  War  would  be  powerless  under 
it  to  authorize  any  further  diversion. 

This  matter  should  be  settled  by  Congress.  New  York 
v.  New  Jersey,  256  U.  S.  296,  313;  Virginia  v.  West  Vir¬ 
ginia,  246  U.  S.  565;  Amer.  Bar  Assn.  Journal,  February, 
1922. 
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Mr.  Daniel  N.  Kirby,  with  whom  Mr.  Edward  J. 
Brundage,  Attorney  General  of  Illinois,  Mr.  Jesse  W.  Bar¬ 
rett,  Attorney  General  of  Missouri,  Mr.  J.  Frank  Thomp¬ 
son,  Attorney  General  of  Tennessee,  Mr.  Percy  Saint,  At¬ 
torney  General  of  Louisiana,  and  Mr.  Cornelius  Lynde 
were  on  the  brief,  for  the  States  of  Illinois,  Missouri,  Ten¬ 
nessee  and  Louisiana,  the  Chamber  of  Commerce  of  St. 
Louis,  the  Memphis  Chamber  of  Commerce,  the  New  Or¬ 
leans  Board  of  Trade,  the  New  Orleans  Association  of 
Commerce,  the  Mississippi  Valley  Association,  and  the 
Chicago  Association  of  Commerce,  as  amici  curiae,  by 
special  leave  of  Court. 

Mr.  Solicitor  General  Beck  and  Mr.  Joseph  B.  Fleming, 
Special  Assistant  to  the  Attorney  General,  with  whom  Mr. 
Attorney  General  Stone  and  Mr.  Louis  B.  Caldwell,  Spe¬ 
cial  Assistant  to  the  Attorney  General,  were  on  the  brief, 
for  the  United  States. 

I.  The  Great  Lakes,  their  connecting  waters,  and  the 
St.  Lawrence  River,  are  navigable  waters  of  the  United 
States  ( The  Genesee  Chief,  12  How.  443;  United  States 
v.  Rodgers,  150  U.  S.  249 ;  Illinois  Cent.  R.  R.  Co.  v.  Illi¬ 
nois,  146  U.  S.  387,)  and  also  “  international  waters,  being 
dedicated  in  perpetuity  to  the  common  navigation  of  all 
the  inhabitants”  of  the  countries  on  both  sides  of  the 
boundary,  I  Moore,  Int.  Law  Dig.,  p.  675;  I  Hyde,  Int. 
Law,  1922,  pp.  320,  321;  The  Genesee  Chief,  12  How.  443; 
Moore  v.  American  Transp.  Co.,  24  How.  1,  37,  38;  United 
States  v.  Rodgers,  150  U.  S.  249,  258;  United  States  v. 
Chandler-Dunbar  Co.,  229  U.  S.  53. 

Their  international  character  is  confirmed  by  the 
Boundary  Waters  Treaty  of  January  11,  1909.  Lake 
Michigan  is  likewise  given  an  international  character  by 
the  covenant  in  Art.  I,  that  the  free  and  open  navigation 
provided  for  with  respect  to  the  boundary  waters  “shall 
extend  to  the  waters  of  Lake  Michigan.” 
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The  level  of  the  Great  Lakes  and  the  diversion  of 
water  from  the  St.  Lawrence  River  basin  to  the  Missis¬ 
sippi  basin  are  both  subjects  of  commerce  regulation, 
national  (and  also  international)  in  character,  such  as 
to  require  exclusive  control  by  Congress.  Independ- 
ently,  therefore,  of  any  assertion  of  control  by  Congress, 
the  Illinois  Act  of  1889,  in  so  far  as  it  authorized  and 
directed  the  appellant  to  do  the  acts  here  complained 
of  without  authorization  of  Congress,  was  void. 

Appellant  reiterates  that  its  acts  were  “affirmatively 
authorized  by  law  ”  within  the  meaning  of  §  10  of  the 
Act  of  September  19,  1890;-  but  the  Act  of  March  3, 
1899,  was  enacted  nearly  a  year  before  the  appellant 
(under  the  permit  of  May  8,  1899)  accomplished  a  con¬ 
nection  between  its  channel  and  the  Chicago  River  and 
thereby  diverted  water  from  Lake  Michigan.  The 
basis  for  this  contention,  however,  is  a  misapplication 
of  the  decision  in  United  States  v.  Bellingham  Bay  Co., 
176  U.  S.  211,— which  held  that  in  the  case  of  an  ob¬ 
struction  of  a  navigable  stream  confined  wholly  within 
the  boundaries  of  a  State,  the  words  “  affirmatively  au¬ 
thorized  by  law”  in  the  Act  of  1890  included  lawful 
authorization  by  an  act  of  the  state  legislature.  Mani¬ 
festly,  an  obstruction  of  a  navigable  water  like  Lake 
Michigan  or  the  Ohio  and  Mississippi  Rivers  could  not 
lawfully  be  authorized  by  legislation  of  a  single  State 
either  before  or  after  the  enactment  of  the  Act  of  1890. 

It  makes  no  difference  whether  interference  with  that 
control  proceeds  from  a  state  statute  or  from  the  acts  of 
individuals.  Kansas  City  So.  Ry.  Co.  v.  Kaw  Valley  Dis¬ 
trict,  233  U.  S.  75,  78. 

Those  subjects  of  interstate  commerce  which  require  a 
general  system  or  uniformity  of  regulation  are  national 
in  character,  and  as  to  such  the  power  of  Congress  is  ex¬ 
clusive;  those  admitting  of  diversity  of  treatment  accord¬ 
ing  to  local  conditions  are  local  in  character,  and  as  to 
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such  the  States  may  act  within  their  respective  jurisdic¬ 
tions  until  Congress  sees  fit  to  act.  Minnesota  Rate 
Cases,  230  U.  S.  352;  Covington  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204;  Wilmington  Transp.  Co.  v.  Railroad  Com¬ 
mission,  236  U.  S.  151. 

Until  Congress  asserted  its  paramount  control,  the  sub¬ 
ject  of  obstructions  to  the  navigable  capacity  of  state 
navigable  waters,  not  affecting  navigable  waters  without 
the  State,  was  deemed  to  be  local  in  character  and  subject 
to  the  authority  of  the  State.  See,  (1),  cases  involving, 
dams  across  state  navigable  waters;  Willson  v.  Black-bird 
Creek  Co.,  2  Pet.  245;  Pound  v.  Turck,  95  U.  S.  459; 
Huse  v.  Glover,  119  U.  S.  543;  and  Monongahela  Nav.  Co. 
v.  United  States,  148  U.  S.  312;  (2),  cases  involving 
bridges  across  state  navigable  waters;  Gilman  v.  Phila¬ 
delphia,  3  Wall.  713;  Escanaba  Co.  v.  Chicago,  107  U.  S. 
683;  Cardwell  v.  American  Bridge  Co.,  113  U.  S.  205; 
Hamilton  v.  Vicksburg,  etc.  R.  R.,  119  U.  S.  280;  Willam¬ 
ette  Bridge  Co.  v.  Hatch,  125  U.  S.  1;  and  Lake  Shore, 
etc.  Ry.  Co.  v.  Ohb,  165  U.  S.  365;  (3),  cases  involving 
improvement  of  state  navigable  waters;  Withers  v.  Buck- 
ley,  20  How.  84;  Sands  v.  Manistee  Co.,  123  U.  S.  288. 
See  Huse  v.  Glover,  119  U.  S.  543. 

The  power  of  the  States  with  respect  to  interstate  navi¬ 
gable  waters  has  at  all  times  been  limited  to  matters 
purely  local  in  character,  incidental  to  and  aiding  com¬ 
merce,  and  not  affecting  navigation  elsewhere.  The  cases 
fall  into  four  fairly  well-defined  classes:  (1),  the  regula¬ 
tion  of  pilotage,  Cooley  v.  Board  of  Wardens,  12  How. 
299;  (2)^  protection  of  coasts  and  improvement  of  har¬ 
bors,  bays,  and  streams,  Mobile  County  v.  Kimball,  102 
U.  S.  691;  (3),  quarantine  and  inspection  laws  and  the 
policing  of  harbors,  Morgan’s  S.  S.  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455;  (4),  regulation  of  wharves, 
piers,  and  docks,  Transportation  Co.  v.  Parkersburg ,  107 
U.  S.  691. 
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Obstructions)  to  the  navigable  capacity  of  interstate 
waters  without  authority  from  Congress  have  always 
been  held  unlawful,  Pennsylvania  v.  Wheeling  Bridge 
Co.,  13  How.  518;  Bridge  Co.  v.  United  States,  105  U.  S. 
470;  Miller  v.  Mayor  of  New  York,  109  U.  S.  385;  Cov¬ 
ington  Bridge  Co.  v.  Kentucky,  154  U.  S.  204;  Kansas 
City  So.  Ry.  Co.  v.  Kaw  Valley  District,  233  U.  S.  75; 
Gibbons  v.  Ogden,  9  Wheat.  190;  Brown  v.  Maryland,  12 
Wheat.  419;  Henderson  v.  Mayor  of  New  York,  92  U.  S. 
259;  Hall  v.  DeCuir,  95  U.  S.  485;  Lord  v:  Steamship 
Co.,  102  U.  S.  541;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196;  Philadelphia  Co.  v.  Pennsylvania,  122 
U.  S.  326;  Sault  Ste.  Marie  v.  International  Transit 
Co.,  234  U.  S.  333. 

The  subject  of  the  levels  of  the  Great  Lakes  does  not 
permit  of  diversity  of  treatment  according  to  the  local 
requirements  of  cities  on  their  shores.  What  Chicago 
can  do,  so  can  Milwaukee,  Toledo,  and  Cleveland. 
Pennsylvania  v.  West  Virginia,  262  U.  S.  553,  596. 

Under  the  compact  contained  in  Art.  IV  of  the  Ordi¬ 
nance  of  1787,  Illinois  may  not  interfere  with  or  decrease 
the  navigable  capacity  of  Lake  Michigan  or  any  of  the 
other  Great  Lakes.  Economy  Light  Co.  v.  United 
States,  256  U.  S.  113,  118;  Pennsylvania  v.  Wheeling 
Bridge  Co.,  13  How.  518. 

On  the  other  hand,  in  such  cases  as  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678;  Cardwell  v.  American  Bridge  Co., 
113  U.  S'.  205;  Huse  v.  Glover,  119  U.  S.  543;  Hamilton 
v.  Vicksburg,  etc.  R.R.,  119  U.  S.  280;  Sands  v.  Manistee 
Co.,  123  U.  S.  288;  and  Willamette  Bridge  Co.  v.  Hatch, 
125  U.  S.  1,  this  Court  held  the  compact  inapplicable  to 
obstructions  over  navigable  waters  entirely  within  the 
boundaries  of  a  single  State. 

The  principle  to  be  extracted  from  these  cases  is  that 
where  the  obstruction  or  restriction  of  navigability  is 
that  of  a  state  navigable  water,  the  compact  does  not 
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apply;  where  it  is  of  an  interstate  navigable  water  such 
as  the  Ohio  River  or  the  Great  Lakes,  the  compact  is,  and 
has  always  been  in  force. 

The  subject  of  the  levels  of  and  diversion  of  waters 
from  the  Great  Lakes  is  necessarily  national  because 
international  in  character,  and  therefore  for  the  exclusive 
control  of  Congress.  United  States  v.  Chandler-Dunbar 
Co.,  229  U.  S.  53;  Lord  v.  Steamship  Co.,  102  U.  S.  541, 
544;  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259; 

1  Hyde,  Int.  Law,  pp.  313-316. 

III.  The  purposes  for  which  the  States  might  formerly 
exercise  their  limited  power  all  came  within  the  scope  of 
the  police  power.  In  some  cases  it  was  for  the  protection 
of  public  health,  Willson  v.  Black-bird  Creek  Marsh  Co., 

2  Pet.  245;  Morgan’s  S.  S.  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  455;  in  some  for  furthering  of  com¬ 
merce,  Pound  v.  Turck,  95  U.  S.  459;  in  some  for  improve¬ 
ment  of  rivers  or  harbors,  Mobile  County  v.  Kimball, 
102  U.  S.  691;  Sands  v.  Manistee  Co.,  123  U.  S.  288; 
in  some  for  public  convenience  and  commerce,  as  a 
bridge,  Gilman  v.  Philadelphia,  3  Wall.  724;  Escanaba 
Co.  v.  Chicago,  107  U.  S.  683. 

By  the  Acts  of  1890  and  1899  Congress  made  an  effec¬ 
tual  assertion  of  its  paramount  control  over  all  navigable 
waters  of  the  United  States  and  assumed  jurisdiction  of 
the  subjects  mentioned  above.  United  States  v.  Rio 
Grande  Co.,  174  U.  S.  690.  See  also  Lake  Shore,  etc. 
Ry.  Co.  v.  Ohio,  165  U.  S.  365;  United  States  v. 
Bellingham  Bay  Co.,  176  U.  S.  211;  Cummings  v.  Chi¬ 
cago,  188  U.  S.  410;  Union  Bridge  Co.  v.  United  States, 
204  U.  S.  364;  Philadelphia  Co.  v.  Stimson,  223  U.  S. 
635;  United  States  v.  Chandler-Dunbar  Co.,  229  U.  S. 
53;  Economy  Light  Co.  v.  United  States,  256  U.  S.  113; 
Southern  Pac.  Co.  v.  Olympian  Co.,  260  U.  S.  205. 

There  has  been  no  undue  delegation  of  power  to  the 
Secretary  of  War.  Union  Bridge  Co.  v.  United  States, 
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204  U.  S.  364;  Philadelphia  Co.  v.  Stimson,  223  U.  S. 
635. 

The  effect  of  §  10  of  the  Act  of  1899  is  to  make  the  cre¬ 
ation  of  such  obstructions  or  modifications  dependent 
“  upon  the  concurrent  or  joint  assent  of  both  the  national 
government  and  the  state  government.”  Cummings  v. 
Chicago,  188  U.  S.  410,“  Montgomery  v.  Portland,  190 
U.  S.  89;  North  Shore  Boom  Co.  v.  Nicomen  Boom  Co., 
212  U.  S.  406;  Port  of  Seattle  v.  Oregon  &  Washington 
R.  R.  Co.,  255  U.  S.  56;  International  Bridge  Co.  v.  New 
York,  254  U.  S.  126. 

Under  §  10  of  the  Act  of  1899,  an  act  of  Congress  is 
necessary  to  authorize  the  creation  of  an  obstruction  to 
the  navigable  capacity  of  a  navigable  water  of  the 
United  States;  for  a  modification  of  the  condition,  etc., 
of  such  navigable  water,  not  amounting  to  an  obstruc¬ 
tion,  the  recommendation  of  the  Chief*  of  Engineers  and 
the  authorization  of  the  Secretary  of  War  are  necessary. 
Hubbard  v.  Fort,  188  Fed.  987;  West  Chicago  Street  R. 
R.  Co.  v.  Chicago,  201  U.  S.  506.  Distinguishing  Maine 
Water  Co.  v.  Knickerbocker  Co.,  99  Me.  473. 

Whether  the  entire  navigable  capacity,  and  whether 
the  unmodified  condition  of  A  navigable  water,  should 
be  conserved  for  the  use  and  safety  of  navigation,  are 
questions  legislative  in  character,  and  their  determina¬ 
tion  by  Congress  is  conclusive.  United  States  v.  Chan- 
dler-Dunbar  Co.,  229  U.  S.  53,  62;  Southern  Pac.  Co.  v. 
Olympian  Co.,  260  U.  S.  205;  Monongahela  Bridge  Co.  v. 
United  States,  216  U.  S.  177;  Philadelphia  Co.  v.  Stim¬ 
son,  223  U.  S.  605,  635,  638.  See  also  Pennsylvania  v. 
Wheeling  Bridge  Co.,  18  How.  421;  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  364;  Gibson  v.  United  States, 
166  U.  S.  269;  Scranton  v.  Wheeler,  179  U.  S.  141;  Chi¬ 
cago,  B.  &  Q.  Ry.  Co.  v.  Drainage  Commrs.,  200  U.  S. 
561 ;  West  Chicago  Street  R.  R.  Co.  v.  Chicago,  201  U.  S. 
506;  Hannibal  Bridge  Co.  v.  United  States,  221  U.  S.  194. 
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IV.  Appellant  has  created  and  is  maintaining  an  ob¬ 
struction  to  the  navigable  capacity  of  navigable  waters 
of  the  United  States  in  violation  of  §  10  of  the  Act  of 
Congress  of  March  3,  1899. 

To  constitute  an  obstruction,  neither  material  injury 
and  damage  to  commerce  nor  unreasonable  obstruction 
to  navigation  are  necessary.  Economy  Light  Co.  v. 
United  States ,  256  U.  S.  113;  United  States  v.  Chandler- 
Dunbar  Co.,  229  U.  S.  53;  Pennsylvania  v.  Wheeling 
Bridge  Co..  13  How.  553;  Hubbard  v.  Fort,  188  Fed.  992. 
Distinguishing,  Union  Bridge  Co.  v.  United  States,  204 
U.  S.  364;  New  York  v.  New  Jersey,  256  U.  S.  296;  Kansas 
v.  Colorado,  206  U.  S.  46;  Mississippi,  etc.  R.  R.  Co.  v. 
Ward,  2  Black,  485. 

V.  The  obstructions  have  never  been  affirmatively  au¬ 
thorized  by  Congress,  as  required  by  §  10  of  the  Act  of 
March  3,  1899. 

The  authority  in  the  Acts  of  March  30,  1822,  and 
March  2,  1827,  was  for  the  construction  of  a  particular 
canal,  the  location  of  which  was  to  be  determined  by  law, 
and  for  the  purpose  of  navigation,  not  sanitation. 

Sections  7  and  10  of  the  Act  of  September  19,  1890,  and 
§  10  of  the  Act  of  March.  3,  1899,  made  unlawful  any 
greater  diversion  than  was  practiced  in  1890.  United 
States  v.  Rio  Grande  Co.,  174  U.  S.  690. 

The  Niagara  Falls  Act  of  1906  did  not  constitute  such 
authorization;  if  anything,  it  forbade  the  unauthorized 
diversion. 

The  Canadian  Boundary  Waters  Treaty  of  January 
11,  1909,  did  not  constitute  such  authorization;  instead, 
it  forbade  any  diversion  over  4,167  cubic  seconds  feet. 

VI.  Appellant’s  diversion  in  excess  of  4,167  cubic  sec¬ 
onds  feet  has  not  been  recommended  by  the  Chief  of 
Engineers  nor  authorized  by  the  Secretary  of  War,  as 
required  by  §  10  of  the  Act  of  March  3,  1899. 

Appellant,  having  applied  for  and  accepted  the  vari¬ 
ous  permits,  is  estopped. 
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The  Secretary  of  War  may  impose  conditions  on  per¬ 
mits  granted  by  him  under  §  10  of  the  Act  of  March  3, 
1899,  and  may  revoke  or  modify  such  permits  on  non¬ 
fulfillment  of  these  conditions.  Southern  Pac.  Co.  v. 
Olympian  Co.,  260  U.  S.  205. 

VII.  Appellant’s  unauthorized  diversion  cannot  be 
justified  as  an  exercise  of  the  police  power. 

On  a  subject  of  interstate  commerce  national  in 
character  and  requiring  exclusive  control  by  Congress, 
there  can  be  no  reserved  police  power  in  the  State  to  in¬ 
vade  that  control  even  for  the  protection  of  public  health. 
Henderson  v.  Mayor  of  New  York,  92  U.  S.  259;  Kan¬ 
sas  City  So.  Ry.  Co.  v.  Kaw  Valley  District,  233  U.  S.  75. 

On  all  other  subjects  of  interstate  commerce,  when 
Congress  has  asserted  its  paramount  control,  there  is  no 
police  power  reserved  in  the  State  to  invade  it.  Mor¬ 
gan’s  S.  S.  Co.  v.  Louisiana  Board  of  Health,  118  U.  S. 
455,  464.  See  also  Compagnie  Francaise  v.  Louisiana 
Board  of  Health,  186  U.  S.  380;  Louisiana  v.  Texas, 
176  U.  S.  1,  19;  Mobile  County  v.  Kimball,  102  U.  S. 
691,  697-699;  Wisconsin  v.  Duluth,  96  U.  S.  379. 

VIII.  The  right  of  appellee  to  an  injunction  is  not 
barred  by  laches,  acquiescence,  or  estoppel. 

Section  12  of  the  Act  of  March  3,  1899,  is  sufficient 
authority  for  this  suit.  Economy  Light  Co.  v.  United 
States,  256  Fed.  792,  793;  s.  c.  256  U.  S.  113. 

Congress  intended  by  the  Act  of  March  3,  1899,  to 
extend,  not  to  limit,  the  scope  of  federal  control  over 
obstructions  and  modifications  of  the  navigable  capacity 
of  navigable  waters. 

In  the  Act  of  1890,  §  10  provided  that  injunction  pro¬ 
ceedings  might  be  instituted  to  enjoin  obstructions.  Sec¬ 
tion  12  of  the  Act  of  1899  was  intended  to  have  a  broader 
scope  and  to  cover  all  structures  in  violation  of  §§  9,  10, 
11,  whether  the  structures  amounted  to,  or  caused,  ob¬ 
structions,  or  were  merely  unlawful  modifications  of  the 
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condition  of  a  navigable  water,  not  amounting  to  obstruc¬ 
tions. 

Independently  of  §  12,  there  is  sufficient  authority  for 
the  instant  suit.  In  re  Debs,  158  U.  S.  564;  Penm- 
sylvania  v.  Wheeling  Bridge  Co.,  13  How.  518;  United 
States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273;  United 
States  v.  American  Bell  Tel.  Co.,  128  U.  S.  315;  Gilman 
v.  Philadelphia,  3  Wall.  713;  Louisiana  v.  Texas,  176 
U.  S.  1,  19;  United  States  v.  Trans-Missouri  Freight 
Assw.,  166  U.  S.  290;  Missouri  v.  Illinois,  180  U.  S.  208, 
236;  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
197,  356. 

The  doctrine  of  comparative  injury  has  no  applica¬ 
tion.  Ruppert  v.  Caffey,  251  U.  S.  264;  In  re  Debs,  158 
U.  S.  564,  582;  31  L.  R.  A.  (N.  S.)  881;  Union  Bridge  Co. 
v.  United  States,  204  U.  S.  401. 

Under  the  terms  of  the  Treaty  of  January  11,  1909,  the 
construction  of  such  compensating  works  as  the  appellant 
proposes  cannot  be  undertaken  without  the  approval  of 
the  International  Joint  Commission. 

The  decree  which  appellant  proposes  would  be  void  and 
inoperative,  in  that  it  would  contain  a  condition  which 
the  Court  would  be  powerless  to  enforce.  The  construc¬ 
tion  of  submerged  weirs  in  the  Niagara  and  St.  Clair 
Rivers  may  never  be  authorized  by  Congress.  Even  if  so 
authorized,  they  may  never  be  permitted  by  the  Inter¬ 
national  Joint  Commission.  If  authorized,  they  may  cost 
many  times  what  the  appellant  has  in  mind  or  is  able  to 
pay.  Kansas  City  So.  Ry.  Co.  v.  Kaw  Valley  District, 
233  U.  S.  75,  77-78. 

Mr.  Andrew  B.  Dougherty,  Attorney  General  of  Mich¬ 
igan,  for  the  States  of  Michigan,  Indiana,  Minnesota, 
New  York,  Ohio,  Pennsylvania,  and  Wisconsin,  as  amici 
curiae,  by  special  leave  of  Court.  Messrs.  U.  S.  Lesh, 
Attorney  General  of  Indiana;  Henry  S.  Sweeny,  Assistant 
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Attorney  General  of  Michigan;  Clifford  L.  Hilton,  At¬ 
torney  General  of  Minnesota;  Carl  Sherman,  Attorney 
General,  and  Edward  G.  Griffin  and  C.  S.  Ferris,  Deputy 
Attorneys  General,  of  New  York;  C.  C.  Crabbe,  Attorney 
General  of  Ohio;  Geo.  W.  Woodruff,  Attorney  General, 
and  Phillip  Wells,  Deputy  Attorney  General,  of  Penn¬ 
sylvania;  and  Herman  L.  Ekern,  Attorney  General  of 
Wisconsin,  were  also  on  the  brief. 

Mr.  Harvey  D.  Goulder  for  the  Lake  Carriers’  Associa¬ 
tion  as  amicus  curiae,  by  special  leave  of  Court. 

Mr.  Francis  X.  Busch  and  Mr.  Leon  Hornstein,  by 
leave  of  Court,  filed  a  brief  on  behalf  of  the  City  of  Chi¬ 
cago,  as  amicus  curiae. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  in  equity  brought  by  the  United  States  to 
enjoin  the  Sanitary  District  of  Chicago,  a  corporation  of 
Illinois,  from  diverting  water  from  Lake  Michigan  in  ex¬ 
cess  of  250,000  cubic  feet  per  minute ;  the  withdrawal  of 
that  amount  having  been  authorized  by  the  Secretary  of 
War.  It  is  alleged  that  the  withdrawal  of  more,  viz., 
from  400,000  to  600,000  cubic  feet  per  minute,  has  low¬ 
ered  and  will  lower  the  level  of  the  water  of  Lake  Michi¬ 
gan,  Lake  Huron,  Lake  St.  Clair,  Lake  Erie,  Lake  On¬ 
tario,  Sault  Ste.  Marie,  St.  Mary’s  River,  St.  Clair  River, 
Detroit  River,  Niagara  River,  St.  Lawrence  River,  and 
all  the  harbors,  &c.,  connected  therewith,  all  of  which 
are  alleged  to  be  navigable  waters  of  the  United  States, 
and  will  thus  create  an  obstruction  to  the  navigable  ca¬ 
pacity  of  said  waters;  and  that  it  will  alter  and  modify 
the  condition  and  capacity  of  the  above  named  and  their 
ports,  &c.,  connected  with  them.  The  prohibition  of 
such  alterations  and  obstructions  in  the  Act  of  March  3, 
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1899,  c.  425,  §  10;  30  Stat.  1121,  1151,  is  set  out  at  length 
arid  relied  upon  but  the  frame  of  the  bill  does  not  ex¬ 
clude  a  reliance  upon  more  general  principles  if  they 
were  needed  in  order  to  maintain  it. 

The  withdrawal  practised  and  threatened  is  through 
an  artificial  channel  that  takes  the  place  of  the  Chicago 
River,  formerly  a  little  stream  flowing  into  Lake  Michi¬ 
gan,  and  of  a  part  of  its  branches.  The  channel  instead 
of  adding  water  to  the  Lake  has  been  given  an  opposite 
incline,  takes  its  waters  from  the  Lake,  flows  into  the  Des- 
plaines  River,  which  empties  into  the  Illinois  River, 
which  in  its  turn  empties  into  the  Mississippi.  The 
channel  is  at  least  twenty-five  feet  deep  and  at  least  one 
hundred  and  sixty-two  feet  wide;  and  while  its  interest 
to  the  defendant  is  primarily  as  a  means  to  dispose  of 
the  sewage  of  Chicago,  Missouri  v.  Illinois,  200  U.  S.  496, 
it  has  been  an  object  of  attention  to  the  United  States 
as  opening  water  communication  between  the  Great 
Lakes  and  the  Mississippi  and  the  Gulf. 

The  answer  shows  that  the  defendant  is  proceeding 
under  a  state  act.  of  May  29,  1889,  by  which  it  was  pro¬ 
vided  that  a  channel  should  be  made  of  size  sufficient  to 
take/  care  of  the  sewage  and  drainage  of  Chicago  as  the 
increase  of  population  might  require,  with  a  capacity  to 
maintain  an  ultimate  flow  of  not  less  than  600,000  cubic 
feet  of  water  per  minute,  and  a  continuous  flow  of  not 
less  than  20,000  cubic  feet  for  each  100,000  of  the  popu¬ 
lation  within  the  sanitary  district.  It  denies  that  the 
defendant  has  abstracted  from  400,000  to  600,000  feet 
per  minute,  but  as  it  alleges  the  great  evils  that  would 
ensue  if  the  flow  were  limited  to  the  amount  fixed  by  the 
Secretary  of  War  or  to  any  amount  materially  less  than 
that  required  by  the  state  act  of  May  29,  1889,  and  as  it 
admits  present  conditions  to  be  good,  the  denial  cannot 
be  taken  very  seriously.  The  act  sufficiently  indicates 
what  the  State  threatens  and  intends  to  do  unless 
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stopped.  The  answer  also  denies  that  the  abstraction 
of  water  substantially  in  excess  of  250,000  cubic  feet  per 
minute  will  lower  the  levels  of  the  Lakes  and  Rivers 
concerned  or  create  an  obstruction  to  the  navigable  ca¬ 
pacity  of  those  waters.  It  goes  into  the  details  of  the 
construction  of  the  channel;  the  expenses  incurred;  and 
the  importance  of  it  to  the  health  of  the  inhabitants  of 
Chicago,  both  for  the  removal  of  their  sewage  and  avoid¬ 
ing  the  infection  of  their  source  of  drinking  water  in 
Lake  Michigan  which  had  been  a  serious  evil  before.  It 
shows  the  value  of  the  channel  for  the  great  scheme  of 
navigation  that  we  have  mentioned;  recites  acts  of  Con¬ 
gress  and  of  officers  of  the  United  States  alleged  to 
authorize  what  has  been  done,  and  to  estop  the  United 
States  from  its  present  course,  and  finally  takes  the  bull 
by  the  horns  and  denies  the  right  of  the  United  States  to 
determine  the  amount  of  water  that  should  flow  through 
the  channel  or  the  manner  of  the  flow. 

This  brief  summary  of  the  pleadings  is  enough  to  show 
the  gravity  and  importance  of  the  case.  It  concerns  the 
expenditure  of  great  sums  and  the  welfare  of  millions  of 
men.  But  cost  and  importance,  while  they  add  to  the 
solemnity  of  our  duty,  do  not  increase  the  difficulty  of 
decision  except  as  they  induce  argument  upon  matters 
that  with  less  mighty  interests  no  one  would  venture  to 
dispute.  The  law  is  -clear,  and  when  it  is  known  the 
material  facts  are  few. 

This  is  not  a  controversy  between  equals.  The  United 
States  is  asserting  its  sovereign  power  to  regulate  com¬ 
merce  and  to  control  the  navigable  waters  within  its  juris¬ 
diction.  It  has  a  standing  in  this  suit  not  only  to  remove 
obstruction  to  interstate  and  foreign  commerce,  the  main 
ground,  which  we  will  deal  with  last,  but  also  to  carry 
out  treaty  obligations  to  a  foreign  power  bordering  upon 
some  of  the  Lakes  concerned,  and,  it  may  be,  also  on  the 
footing  of  an  ultimate  sovereign  interest  in  the  Lakes. 

19458°— 25 - 31 
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The  Attorney  General  by  virtue  of  his  office  may  bring 
this  proceeding  and  no  statute  is  necessary  to  authorize 
the  suit.  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S. 
273.  With  regard  to  the  second  ground,  the  Treaty  of 
January  11,  1909,  with  Great  Britain,  expressly  provides 
against  uses  ‘  affecting  the  natural  level  or  flow  of  bound¬ 
ary  waters’  without  the  authority  of  the  United  States  or 
the  Dominion  of  Canada  within  their  respective  jurisdic¬ 
tions  and  the  approval  of  the  International  Joint  Com¬ 
mission  agreed  upon  therein.  As  to  its  -ultimate  interest 
in  the  Lakes  the  reasons  seem  to  be  stronger  than  those 
that  have  established  a  similar  standing  for  a  State,  as 
the  interests  of  the  nation  are  more  important  than  those 
of  any  State.  In  re  Debs,  158  U.  S.  564,  584,  585,  599. 
Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  230.  Hudson 
County  Water  Co.  v.  McCarter,  209  U.  S.  349,  355.  Mar¬ 
shall  Dental  Manufacturing  Co.  v.  Iowa,  226  U.  S.  460 
462. 

The  main  ground  is  the  authority  of  the  United  States 
to  remove  obstructions  to  interstate  and  foreign  com¬ 
merce.  There  is  no  question  that  this  power  is  superior 
to  that  of  the  States  to  provide  for  the  welfare  or  necessi¬ 
ties  of  their  inhabitants.  In  matters  where  the  States 
may  act  the  action  of  Congress  overrides  what  they  have 
done.  Monongahela  Bridge  Co.  v.  United  States,  216  U.- 
S.  177,  Second  Employers’  Liability  Cases,  223  U.  S. 
1,  53.  But  in  matters  where  the  national  importance  is 
imminent  and  direct  even  where  Congress  has  been  silent 
the  States  may  not  act  at  all.  Kansas  City  Southern  Ry. 
Co.  v.  Kaw  Valley  Drainage  District,  233  U.  S.  75,  79. 
Evidence  is  sufficient,  if  evidence  is  necessary,  to  show 
that  a  withdrawal  of  water  on  the  scale  directed  by  the 
statute  of  Illinois  threatens  and  will  affect  the  level  of 
the  Lakes,  and  that  is  a  matter  which  cannot  be  done 
without  the  consent  of  the  United  States,  even  were 
there  no  international  covenant  in  the  case. 


SANITARY  DISTRICT  v.  UNITED  STATES.  427 

405  Opinion  of  the  Court. 

But  the  defendant  says  that  the  United  States  has 
given  its  assent  to  all  that  has  been  done  and  that  it  is 
estopped  to  take  the  position  that  it  now  takes.  A 
State  cannot  estop  itself  by  grant  or  contract  from  the 
exercise  of  the  police  power.  Texas  &  New  Orleans  R.  R. 
Co.  v.  Miller,  221  U.  S.  408,  414.  Atlantic  Coast  Line  R. 
R.  Co.  v.  Goldsboro,  232  U.  S..548,  558.  Denver  &  Rio 
Grande  R.  R.  Co.  v.  Denver,  250  U.  S.  241,  244.  It 
would  seem  a  strong  thing  to  say  that  the  United  States 
is  subject  to  narrower  restrictions  in  matters  of  national 
and  international  concern.  At  least  it  is  true  that  no  such 
result  would  be  reached  if  a  strict  construction  of  the 
Government  s  act  would  avoid  it.  This  statement  was 
made  and  illustrated  in  a  case  where  it  was  held  that  an 
order  of  the  Secretary  of  War  under  the  Act  of  March  3, 
1899,  c.  425,  the  same  act  in  question  here,  directing  an 
alteration  in  a  bridge  must  be  obeyed,  and  obeyed  with¬ 
out  compensation,  although  the  bridge  had  been  built  in 
strict  accord  with  an  act  of  Congress  declaring  that  if  so 
built  it  should  be  a  lawful  structure.  Louisville  Bridge 
Co.  v.  United  States,  242  U.  S.  409,  417.  Greenleaf  John¬ 
son  Lumber  Co.  v.  Garrison,  237  U.  S.  251.  It  only  re¬ 
mains  to  consider  what  the  United  States  has  done.  And 
it  will  be  as  well  to  bear  in  mind  when  considering  it  that 
this  suit  is  not  for  the  purpose  of  doing  away  with  the 
channel,  which  the  United  States,  we  have  no  doubt, 
would  be  most  unwjlling  to  see  closed,  but  solely  for  the 
purpose  of  limiting  the  amount  of  water  to  be  taken 
through  it  from  Lake  Michigan. 

The  defendant  in  the  first  place  refers  to  two  acts  of 
Congress:  one  of  March  30,  1822,  3  Stat.  659,  which  be¬ 
came  ineffectual  because  its  conditions  were  not  complied 
with,  and  another  of  March  2,  1827,  c.  51,  4  Stat.  234, 
referred  to,  whether  hastily  or  not,  in  Missouri  v.  Illinois , 
200  U.  S.  496,  526,  as  an  act  in  pursuance  of  which  Illinois 
brought  Chicago  into  the  Mississippi  watershed.  The 
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act  granted  land  to  Illinois  in  aid  of  a  canal  to  be  opened 
by  the  State  for  the  purpose  of  uniting  the  waters  of  the 
Illinois  River  with  those  of  Lake  Michigan,  but  if  it  has 
any  bearing  on  the  present  case  it  certainly  vested  no 
irrevocable  discretion  in  the  State  with  regard  to  the 
amount  of  water  to  be  withdrawn  from  the  Lake.  It  said 
nothing  on  that  subject.  WeTepeat  that  we  assume  that 
the  United  States  desires  to  see  the  canal  maintained  and 
therefore  pass  by  as  immaterial  all  evidence  of  its  having 
fostered  the  work.  Even  if  it  had  approved  the  very  size 
and  shape  of  .the  channel  by  act  of  Congress  it  would  not 
have  compromised  its  right  to  control  the  amount  of 
Water  to  be  drawn  from  Lake  Michigan.  It  seems  that 
a  less  amount  than  now  passes  through  the  canal  would 
suffice  for  the  connection  which  the  United  States  has 
wished  to  establish  and  maintain. 

•  ^ 

In  an  appropriation  Act  of  March  3,  1899,  c.  425,  §  10; 
30  Stat.  1121,  1151;  Congress  provided  “That  the  crea¬ 
tion  of  any  obstruction  not  affirmatively  authorized  by 
Congress,  to  the  navigable  capacity  of  any  of  the  waters 
of  the  United  States  is  hereby  prohibited;  .  .  .  and 
it  shall  not  be  lawful  to  excavate  or  fill,  or  in  any  manner 
to  alter  or  modify  the  course,  location,  condition,  or 
capacity  of,  any  port,  roadstead,  haven,  harbor,  canal, 
lake,  harbor  of  refuge,  or  inclosure  within  the  limits  of 
any  breakwater,  or  of  the  channel  of  any  navigable  water 
of  the  United  States,  unless  the  work  has  been  recom¬ 
mended  by  the  Chief  of  Engineers  and  authorized  by  the 
Secretary  of  War  prior  to  beginning  the  same/’  By  §  12 
violation  of  the  law  is  made  a  misdemeanor  and  pun¬ 
ished,  and  the  removal  of  prohibited  structures  may  be 
enforced  by  injunction  of  the  proper  Court  of  the  United 
States  in  a  suit  under  the  direction  of  the  Attorney  Gen¬ 
eral.  This  statute  repeatedly  has  been  held  to  be  consti¬ 
tutional  in  respect  of  the  power  given  to  the  Secretary  of 
War.  Louisville  Bridge  Co.  v.  United  States,  242  U.  S. 
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409,  424.  It  is  a  broad  expression  of  policy  in  unmistak¬ 
able  terms,  advancing  upon  an  earlier  Act  of  September 
19,  1890,  c.  907,  §  10;  26  Stat.  426,  454,  which  forbade  ob¬ 
struction  to  navigable  capacity  “  not  affirmatively  author¬ 
ized  by  law,”  and  which  had  been  held  satisfied  with  re¬ 
gard  to  a  boom  across  a  river  by  authority  from  a  State. 
United  States  v.  Bellingham  Bay  Boom  Co.,  176  U.  S.  211. 
There  is  neither  reason  nor  opportunity  for  a  construction 
that  would  not  cover  the  present  case.  As  now  applied  it 
concerns  a  change  in  the  condition  of  the  Lakes  and  the 
Chicago  River,  admitted  to  be  navigable,  and,  if  that  be 
necessary,  an  obstruction  to  their  navigable  capacity, 
United  States  v.  Rio  Grande  Dam  &  Irrigation  Co.,  174 
U.  S.  690,  without  regard  to  remote  questions  of  policy. 
It  is  applied  prospectively  to  the  water  henceforth  to  be 
withdrawn,  "this  withdrawal  is  prohibited  by  Congress, 
except  so  far  as  it  may  be  authorized  by  the  Secretary 
of  War. 

After  this  statute  was  passed  the  Secretary  of  War 
granted  various  permits,  which  are  relied  on  by  the  appel¬ 
lant  although  in  their  nature  they  all  were  revocable  li¬ 
censes.  On  May  8,  1899,  the  Secretary,  on  application  of 
the  appellant,  granted  permission  to  open  the  channel,  as¬ 
sumed  in  the  recitals  to  have  a  flowage  capacity  of  300,000 
cubic  feet  per  minute  with  a  velocity  of  one  and  one- 
quarter  miles  an  hour,  on  the  conditions  that  the  permit 
should  be  subject  to  the  action  of  Congress  (which  was 
superfluous  except  as  a  warning) ;  that  if  at  any  time  the 
current  created  proved  to  be  unreasonably  obstructive  to 
navigation  or  injurious  to  property  he  reserved  the  right 
to  close  or  modify  the  discharge;  and  that  the  Sanitary 
District  must  assume  all  responsibility  for  damages  to 
property  and  navigation  interests  by  reason  of  the  intro¬ 
duction  of  a  current  in  Chicago  River.  On  July  11,  1900, 
improvements  of  the  Chicago  River  were  permitted  with 
the  statement  that  the  permission  did  not  affect  the 
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right  of  the  Secretary ’to  revoke  the  permit  of  May  8, 
1899.  On  April  9,  1901,  the  Secretary,  Mr.  Root,  directed 
the  Sanitary  District  to  cut  down  the  discharge  to  200,000 
cubic  feet  per  minute.  On  July  23,  1901,  at  the  appel¬ 
lant’s  request,  he  amended  the  order  to  permit  a  flow  of 
300,000  feet  between  4  p.  m.  and  twelve,  midnight,  sub¬ 
ject  to  revocation.  On  December  5,  1901,  again  on  the 
application  of  the  appellant,  leave  was  given  to  discharge 
not  exceeding  250,000  feet  per  minute  during  the  whole 
twenty-four  hours,  but  subject  to  such -modification  as 
the  Secretary  might  think  that  the  public  interests  re¬ 
quired.  On  January  17, 1903,  the  allowance  was  increased 
to  350,000  feet  until  March  31,  1903,  after  which  date  it 
was  to  be  reduced  again  to  250,000  feet  all  sub¬ 
ject  to  modification  as  before.  On  September  11,  1907, 
and  on  June  30,  1910,  permissions  were  granted  to 
make  another  connection  with  Lake  Michigan  and  to 
open  a  channel  through  Calumet  River  (this  last  refused 
by  Mr.  Secretary  Taft  on  March  14,  1907)  on  the  under¬ 
standing  that  the  total  quantity  of  water  withdrawn  from 
the  Lake  should  not  exceed  that  already  authorized  by 
the  Secretary  of  War.  Finally  on  February  5,  1912,  the 
appellant,  setting  forth  that  the  population  of  the  Sani¬ 
tary  District  exceeded  2,500,000  and  was  increasing  rap¬ 
idly,  and  that  the  only  method  then  available  for  dis¬ 
posing  of  the  sewage  of  this  population  was  by  diluting 
it  with  water  flowing  from  Lake  Michigan  through  the 
ca,nal,  asked  permission  to  withdraw  not  exceeding  10,000 
cubic  feet  per  second,  subject  to  such  restrictions  and 
supervision  as  might  seem  proper  to  the  Secretary  and 
to  revocation  by  him.  On  January  8,  1913,  Mr.  Secretary 
Stimson  carefully  reviewed  the  situation,  including  the 
obvious  fact  that  so  large  a  withdrawal  would  lower  the 
levels  of  the  Lakes  and  the  overwhelming  evidence  that 
it  would  affect  navigation,  and  held  that  he  was  not  war¬ 
ranted  in  excepting  the  appellant  from  the  prohibition  of 
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Congress  on  the  ground  of  even  pressing  sanitary  needs. 
It  appears  to  us  that  the  attempt  to  found  a  defence  upon 
the  foregoing  licenses  is  too  futile  to  need  reply. 

States  bordering  on  the  Mississippi  allowed  to  file 
briefs  as  amici  curiae  suggest  that  they  were  not  heard 
and  that  rights  have  not  been  represented  before  the 
Secretary  of  War.  The  City  of  Chicago  makes  a  similar 
complaint  and  argues  that  it  is  threatened  with  the  loss 
of  a  hundred  million  dollars.  The  interest  that  the  River 
States  have  in  increasing  the  artificial  flow  from  Lake 
Michigan  is  not  a  right,  but  merely  a  consideration  that 
they  may  address  to  Congress,  if  they  see  fit,  to  induce 
a  modification  of  the  law  that  now  forbids  that  increase 
unless  approved  as  prescribed.  The  investment  of  prop¬ 
erty  in  the  canal  and  the  accompanying  works  took  the 
risk  that  Congress  might  render  it  valueless  by  the  exer¬ 
cise  of  paramount  powers.  It  took  the  risk,  without  even 
taking  the  precaution  of  making  it  as  sure  as  possible 
what  Congress  might  do.  But  we  repeat  that  the  Secre¬ 
tary  by  his  action  took  no  rights  of  any  kind.  He  simply 
refused  an  application  of  the  Sanitary  Board  to  remove 
a  prohibition  that  Congress  imposed.  It  is  doubtful  at 
least  whether  the  Secretary  was  authorized  to  consider 
the  remote  interests  of  the  Mississippi  States  or  the  sani¬ 
tary  needs  of  Chicago.  All  interests  seem  in  fact  to  have 
been  copiously  represented  but  he  certainly  was  not 
bound  to  give  them  a  hearing  upon  the  application  upon 
which  he  was  requested  to  pass. 

After  the  refusal,  in  January,  1913,  to  allow  an  increase 
of  flow,  the  appellant  was  notified  by  direction  of  the  War 
Department  that  it  was  drawing  more  water  than  was 
allowed  and  was  violating  §  10  of  the  Act  of  March  3, 
1899.  In  reply  it  intimated  that  it  was  bound  by  the 
state  law  to  which  we  have  referred  and  in  obedience  to 
it  had  been  flowing  20,000  cubic  feet  per  minute  for  each 
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100,000  of  population  and  could  not  reduce  that  flow. 
It  suggested  that  its  rights  should  be  determined  by  a 
suit,  and  accordingly  this  bill  was  filed  on  October  6,  1913. 
An  earlier  suit  had  been  brought  on  March  23,  1908,  to 
prevent  the  construction  of  a  second  channel  from  Lake 
Michigan  through  the  Calumet  River  to  the  appellant’s 
main  channel,  leave  to  do  which  had  been  refused  as  we 
have  seen  by  Mr.  Secretary  Taft.  (The  permit  subse¬ 
quently  granted  on  June  30,  1910,  was  with  the  under¬ 
standing  that  it  should  not  affect  or  be  used  in  the 
‘friendly  suit’  then  pending  to  determine  rights.)  The 
earlier  suit  was  consolidated  with  the  later  present  one, 
and  it  was  agreed  that  the  evidence  taken  in  that  should 
be  used  in  this,  so  far  as  applicable.  There  was  some 
delay  in  concluding  the  case,  which  the  defendant  natu¬ 
rally  would  desire,  but  after  it  was  submitted  to  the  Judge 
according  to  his  own  statement  he  kept  it  about  six  years 
before  delivering  an  oral  opinion  in  favor  of  the  Govern¬ 
ment  on  June  19,  1920.  No  valid  excuse  was  offered  for 
the  delay.  There  was  a  motion  for  reconsideration,  but 
the  Judge  took  no  further  action  of  any  kind  until  he 
resigned  in  1922.  On  June  18,  1923,  another  Judge 
entered  a  decree  for  an  injunction  as  prayed,  with  a  stay 
of  six  months  to  enable  the  defendant  to  present  the 
record  to  this  Court. 

The  parties  have  come  to  this  Court  for  the  law,  and 
we  have  no  doubt  that  as  the  law  stands  the  injunction 
prayed  for  .  must  be  granted.  As  we  have  indicated,  a 
large  part  of  the  evidence  is  irrelevant  and  immaterial  to 
the  issues  that  we  have  to  decide.  Probably  the  dangers 
to  which  the  City  of  Chicago  will  be  subjected  if  the 
decree  is  carried  out  are  exaggerated,  but  in  any  event 
we  are  not  at  liberty  to  consider  them  here  as  against  the 
edict  of  a  paramount  power.  The  decree  for  an  injunc¬ 
tion  as  prayed  is  affirmed,  to  go  into  effect  in  sixty  days _ 

without  prejudice  to  any  permit  that  may  be  issued  by 
the  Secretary  of  War  according  to  law. 


Affirmed. 
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APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  LOUISIANA. 

No.  139.  Argued  December  10,  1924— Decided  January  5,  1925. 

The  District  Court  has  not  admiralty  jurisdiction  of  a  libel  in  rem 
against  a  vessel  for  damages  caused  by  its  colliding  with  a  spur 
dike,  a  structure  mainly  of  wood,  driven  into  the  bed  and  extend¬ 
ing  out  from  the  bank  of  a  navigable  river,  the  purpose  of  which 
is  to  improve  the  channel,  in  aid  of  navigation,  by  producing 
shore  deposits  through  a  slackening  of  water  flow.  P.  434. 
Affirmed. 

Appeal  from  a  decree  of  the  District  Court  in  admi¬ 
ralty  which  dismissed  a  libel  for  want  of  jurisdiction. 

Mr.  J .  Frank  Staley,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  the  United  States. 

We  read  the  opinions  in  The  Raithmqor,  241  U.  S.  166, 
and  The  Blackheath,  195  U.  S.  361,  as  determining  that, 
as  the  dike  was  a  government  public  work,  built  and 
maintained  as  an  aid  to  navigation,  the  court  had  juris¬ 
diction. 

Cleveland  Terminal  &  Valley  R.  R.  Co.  v.  Cleveland 
S.  S.  Co.,  208  U.  S.  316,  and  The  Troy,  208  U.  S.  321,  in¬ 
volved  the  questions  whether  admiralty  had  jurisdiction 
over  claims  for  damages  caused  by  vessels  to  docks  and 
piers,  or  the  abutments  of  bridges.  This  Court  denied 
jurisdiction,  because  “none  of  these  structures  were 
aids  to  navigation  in  the  maritime  sense  but  extensions 
of  the  shore  and  aids  to  commerce  on  land  as  such.” 

The  Poughkeepsie,  212  U.  S.  558,  upon  authority  of 
the  bridge  and  dock  cases,  denied  jurisdiction  for  damages 


1The  docket  title  of  this  case  is  United  States  v.  Steamship 
“  Panoil:' 
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by  vessel  to  pipes  in  the  bed  of  the  river.  These  pipes 
were  being  used  for  the  purpose  of  locating  a  tunnel 
aqueduct  under  its  bed.  There  the  structures  had  pros¬ 
pectively  an  immediate  relation  to  land  and  an  exclusive 
anticipated  connection  with  commerce  on  land. 

In  Martin  v.  West,  222  U.  S.  191,  this  Court  discussed 
the  question  whether  damage  to  a  bridge  injured  by  col¬ 
lision  with  a  vessel  was  the  subject  of  a  maritime  tort. 

In  Southern  Lighterage  Co.  v.  United  States,  260  U. 
S.  699,  this  Court  affirmed,  by  an  equally  divided  court, 
without  opinion,  a  decree  of  the  District  Court,  which 
held  that  the  admiralty  did  not  have  jurisdiction  over 
a  claim  for  injuries  to  a  cluster  of  mooring  pilings  dam¬ 
aged  by  a  vessel.  The  District  Court  (284  Fed.  978)  de¬ 
termined  that  the  piling,  if  it  served  any  purpose,  was 
for  mooring  vessels  or  keeping  them  in  deep  water  when 
unloading,  without  regard  to  aiding  navigation. 

Mr.  Walter  Carroll,  with  whom  Mr.  George  H.  Terri- 
berry,  Mr.  Joseph  M.  Rault  and  Mr.  W.  W.  Young  were 
on  the  brief,  for  appellee. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court. 

The  United  States  libeled  the  Steamship  “  Panoil  ” 
and  asked  a  decree  for  two  thousand  dollars  because  of 
damage  inflicted  upon  spur  dike  No.  5,  a  structure  ex¬ 
tending  into  the  Mississippi  River.  Upon  exception  duly 
taken  the  District  Court  correctly  concluded  that  it 
lacked  jurisdiction  of  the  matter  and  dismissed  the  libel. 

In  order  to  deflect  the  current  and  cause  it  to  deepen 
the  channel  at  the  mouth  of  the  river  the  United  States 
built  submerged  dikes  and  sills,  composed  of  willow  mat¬ 
tresses  weighted  down  with  stone;  also  several  spurs. 
Spur  dike  No.  5,  located  near  the  “Head  of  the  Passes,” 
consists  of  a  cribwork  of  round  piles,  hewn  walings  and 
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sawn  cross  braces,  all  securely  bolted  together,  with  a 
curtain  of  round  piles  bolted  against  the  upstream  face. 
It  is  driven  into  the  bed  of  the  river  and  extends  out 
about  seven  hundred  feet  from  the  east  bank,  approxi¬ 
mately  at  right  angles  to  the  channel.  Its  special  pur¬ 
pose  is  to  slacken  the  current,  induce  deposits  of  sedi¬ 
ment  and  eventually  build  out  the  shore;  and  in  this  way 
to  improve  the  channel  and  aid ,  navigation.  Proceed¬ 
ing  in  a  thick  fog  the  “  Panoil  ”  struck  this  dike,  shoved 
thirty  feet  of  the  channel  end  upstream,  and  so  damaged 
it  as  to  require  rebuilding  at  an  expense  of  two  thousand 
dollars. 

Appellants  maintain  that  as  the  dike  is  an  aid  to  navi¬ 
gation  the  court  below  had  jurisdiction  of  the  alleged  tort, 
within  the  doctrine  of  The  Blackheath,  195  U.  S.  361, 
and  The  Raithmoor,  241  U.  S.  166.  We  think  the  prin¬ 
ciple  of  those  cases  does  not  go  so  far.  The  dike  con¬ 
stitutes  an  extension  of  the  shore,  and  must  be  regarded 
as  land.  The  mere  fact  that  its  presence  may  affect  the 
flow  of  the  water  and  thereby  ultimately  facilitate  navi¬ 
gation  is  not  enough  to  bring  the  injury  within  the  ad¬ 
miralty  jurisdiction.  Cleveland  Terminal  &  Valley  R.  R. 
Co.  v.  Cleveland  S.  S.  Co.,  208  U.  S.  316:  The  Troy, 
id.  321. 

Affirmed. 


FULLERTON-KRUEGER  LUMBER  COMPANY  v. 
NORTHERN  PACIFIC  RAILWAY  COMPANY 
ET  AL. 

ERROR  AND  CERTIORARI  TO  THE  SUPREME  COURT  OP  THE 
STATE  OF  MINNESOTA. 

Nos.  152  and  179.  Argued  December  12,  1924.— Decided  January 

5,  1925. 

1.  A  statute  should  not  be  construed  retrospectively,  unless  express 
language  or  necessary  implication  requires.  P.  437. 
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2.  Transportation  Act,  1920,  §  206,  par.  (f),  providing:  “The 
period  of  Federal  control  shall  not  be  computed  as  a  part  of  the 
periods  of  limitation  in  actions  against  carriers  or  in  claims  for 
reparation  to  the  Commission  for  causes  of  action  arising  prior  to 
Federal  control  ”,  does  not  apply  to  causes  barred  by  limitation 
before  its  passage.  P.  437. 

156  'Minn.  20  affirmed. 

Error  and  certiorari  to  a  judgment  of  the  Supreme 
Court  of  Minnesota  which  reversed  a  judgment  recovered 
by  the  Lumber  Company  in  an  action  to  recover  exces¬ 
sive  charges  alleged  to  have  been  exacted  by  the  Railway 
Company  on  shipments  between  points  within  the  State. 
The  writ  of  error  is  dismissed. 

Mr.  P.  L.  Solether,  with  whom  Mr.  John  Junell  was  on 
the  brief,  for  plaintiff  in  error  and  petitioner. 

Mr.  Charles  W.  Bunn  appeared  for  defendants  in  error 
and  respondents. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court. 

After  suing  out  the  writ  of  error,  No.  152,  the  Lumber 
Company  obtained  a  certiorari,  No.  179,  to  review  the 
same  judgment.  The  record  plainly  discloses  that  a 
right  under  ah  act  of  Congress  was  claimed  below  and 
denied.  The  cause  is  properly  here  by  certiorari  and 
upon  it  the  issue  can  be  decided.  That  adequate  ground 
for  the  writ  of  error  was  specially  set  up  below  is  not 
clear.  It  will  be  dismissed. 

On  January  24,  1921,  the  original  action  was  brought 
in  the  District  Court,  Hennepin  County,  to  recover  excess 
freight  charges  demanded  by  respondents  between  No¬ 
vember  25,  1912,  and  September  16,  1913,  in  violation  of 
§.  4347,  Minnesota  General  Statutes,  1913.  Admitting 
original  liability,  the  Railway  Company  relied  upon  the 
local  statute  of  limitation,  fixing  six  years  as  the  time 
within  which  such  actions  must  be  begun.  To  this  the 
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reply  was  that  the  prescribed  period  of  limitation  had 
been  extended  by  paragraph  (f),  §  206,  Federal  Transpor¬ 
tation  Act  1920,  41  Stat.  456,  462,  which  provides,  “  The 
period  of  Federal  control  shall  not  be  computed  as  a  part 
of  the  periods  of  limitation  in  actions  against  carriers  or 
in  claims  for  reparation  to  the  Commission  for  causes  of 
action  arising  prior  to  Federal  control.”  And  upon  the 
sole  point  of  law  thus  raised  the  pause  is  before  us. 

The  petitioner  maintains  that  Congress  intended  to 
revive  actions  against  carriers  when  the  period  desig¬ 
nated  by  the  state  statute  for  bringing  them  had  expired 
during  federal  control  and  asserts  that  the  mischief  to  be 
remedied  indicates  such  purpose  and  the  ordinary  mean¬ 
ing  of  the  words  employed  discloses  it.  The  respondent 
insists  that  a  statute  should  never  be  given  retroactive 
effect  where  another  construction  is  fairly  permissible,  as 
here;  that  if  in  the  circumstances  the  act  of  Congress  be 
so  construed  it  would  create  new  causes  of  action  and  thus 
permit  the  taking  of  property  without  due  process  of  law. 

The  Supreme  Court  of  Minnesota  held,  rightly,  we 
think,  that  the  Transportation  Act  was  not  intended  to 
revive  or  restore  rights  of  action  barred  before  it  became 
effective. 

“  it  is  a  rule  of  construction,  that  all  statutes  are  to  be 
considered  prospective,  unless  the  language  is  express  to 
the  contrary,  or  there  is  a  necessary  implication  to  that 
effect.”  Harvey  v.  Tyler,  2  Wall.  328,  347 ;  Sohn  v.  Wa- 
terson,  17  Wall.  5,96,  599;  Twenty  Per  Cent.  Cates,  20 
Wall  179  187;  Chew  Heong  v.  United  States,  112  U.  S. 
536,  559 ;  Shwab  v.  Doyle,  258  U.  S.  529,  534.  And  see 
Hopkins  v.  Lincoln  Trust  Co.,  233  N.  Y.  213. 

Applying  this  rule,  we  find  no  circumstances  existing 
when  the  statute  in  question  was  enacted,  nor  any  lan¬ 
guage  therein,  which  shows  that  it  should  be  applied  to 
causes  barred  by  limitation  before  its  passage. 

The  judgment  below  is  Affirmed. 
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THE  DELAWARE  AND  HUDSON  COMPANY  ET 
AL.  v.  UNITED  STATES  AND  INTERSTATE 
COMMERCE  COMMISSION. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  212.  Argued  November  19,  1924. — Decided  January  5,  1925. 

1.  A  “tentative  valuation”  of  a  carrier’s  property  made  by  the 
Interstate  Commerce  Commission  under  §  19a  of  the  Interstate 
Commerce  Act,  as  amended,  is  no  more  than  an  ex  parte  appraise¬ 
ment  without  probative  effect.  P.  448. 

2.  By  the  authorized  “  protest ,”  a  carrier  may  offer  objections  to 
anything  done  or  omitted  in  respect  of  such  tentative  valuation 
and  secure  the  Commission’s  rulings  before  the  valuation  becomes 
final.  Id. 

3.  Where  there  is  nothing  to  indicate  that,  in  making  such  tentative 
valuation,  the  Commission  has  wilfully  disregarded  the  law,  as 
honestly  interpreted,  or  failed  to  proceed  in  an  orderly  manner, 
or  that  it  will  not  consider  and  pass  upon  all  matters  set  up  in 
a  protest  filed  by  the  carrier  before  arriving  at  its  final  valuation, 
a  suit  to  annul  the  tentative  valuation  will  not  lie.  Id. 

295  Fed.  558,  affirmed. 

Appeal  from  a  decree  of  the  District  Court  dismissing 
on  motion,  for  want  of  equity,  a  suit  to  set  aside  a  tenta¬ 
tive  valuation  of  the  plaintiffs’  railroad  properties. 

Mr.  H.  T.  Newcomb,  with  whom  Mr.  Walter  C.  Noyes 
was  on  the  briefs,  for  appellants. 

The  order  of  March  28,  1926,  does  not  comply  with 
the  valuation  Act. 

Appellants’  petition  alleges,  not  merely  omissions  and 
neglect  to  comply  with  the  law,  but  numerous  specific 
refusals  to  do  and  to  report  the  things  which  the  law 
■  specifies.  These  well-pleaded  facts  are  admitted  by  the 
motions  to  dismiss,  filed  by  the  United  States  and  the 
Commission.  Chicago  Junction  Case,  264  U.  S.  258,  262, 
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263;  Detroit  United  Ry.  v.  Detroit,  248  U.  S.  429;  Okla¬ 
homa  Gas  Co.  v.  Russell,  261  U.  S.  290. 

The  Commission  has,  by  its  own  admission,  attempted 
to  exercise  the  “  general  power  which  the  Act  of  Con¬ 
gress  gave,”  i.  e.,  the  power  to  make  a  “  tentative  valua¬ 
tion,”  but,  in  the  very  act  of  doing  so,  has  again  com¬ 
mitted  the  error  of  “  disregarding  the  essential  condi¬ 
tions  imposed  by  Congress  upon  its  exercise.”  Kansas 
City  So.  Ry.  Co.  v.  Interstate  Commerce  Comm.,  252 
U.  S.  178. 

Appellants  are  entitled  to  a  lawful  “  tentative  valua¬ 
tion”  as  the  statutory  foundation  for  further  proceed¬ 
ings.  in  the  statutory  process. 

More  fully  stated,  the  foregoing  proposition  amounts 
to  this:  That  (a)  the  term  “  tentative  valuation  ”  is 
defined  by  §  19a;  (b)  the  Commission  cannot  make  any¬ 
thing  a  “  tentative  valuation  ”  that  departs  substantially 
from  the  statutory  definition;  (c)  if  the  law  is  obeyed  in 
matters  of  form  and  substance,  the  preparation  of  the 
“  tentative  valuation  ”  is  otherwise  entirely  controlled 
by  the  Commission;  (d)  a  lawful  “tentative  valuation” 
marks  the  completion  of  an  ex  parte  proceeding  and 
opens  the  door  for  an  inter-party  proceeding;  (e)  this 
inter-party  proceeding  is,  or  may  be,  begun  by  a  protest 
and  in  it  the  “  tentative  valuation  ”  imposes  upon  the 
protestant  the  burden  of  proof  to  show  that  it  ought  to 
be  altered;  (f)  Congress  intended  that  all  protestants 
(the  public  as  well  as  the  carrier  may  protest) t  should 
have  all  the  matters  set  forth  in  the  statutory  definition 
of  a  “  tentative  valuation  ”  for  their  protection  in  this 
inter-party  proceeding;  and  (g)  appellants,  having  been 
denied  a  lawful  “tentative  valuation,”  will  be  greatly 
at  disadvantage  if  the  inter-party  proceeding  is  allowed 
to  go  forward  before  a  lawful  •“  tentative  valuation  ”  has 
been  made,  and  they  have  had  the  full  statutory  oppor¬ 
tunity  to  base  a  protest  thereon.  They  have  no  means 
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of  enforcing  their  right  to  a  lawful  “  tentative  valuation  ” 
save  this  proceeding. 

Appellants  consider  that  Congress  intended  to  make 
the  “  tentative  valuation  ”  prima  facie  evidence  in  the 
subsequent  proceedings  leading  to  a  “  final  valuation.” 
It  is  recognized  that  the  term  is  not  so  applied  in  the 
statute  and  the  District  Court  concluded  otherwise,  hold¬ 
ing  that  it  is  “  without  any  probative  effect  per  se.” 

Such,  however,  is  clearly  not  the  view  of  the  Commis¬ 
sion.  Durham  &  South  Carolina  R.  R.,  84  I.  C.  C.  313. 

By  the  Valuation  Act,  the  initiative  in  valuation  was 
placed  with  the  Commission,  an  initiative  that  ordinarily 
carries  with  it  the  burden  of  affirmative  proof.  The 
right  to  require  this  proof  according  to  the  ordinary 
forms  and  rules  of  evidence  was  taken  from  the  carriers, 
and  Congress  sought  to  set  up  an  equivalent  in  a  me¬ 
ticulously  defined  “  tentative  valuation.”  The  right  to 
have  the  other  side  prove  its  case  is  always  a  substantial 
right,  although  the  legislature  may,  when  it  does  not 
act  unreasonably  or  arbitrarily,  modify  the  rules  of  evi¬ 
dence,  shift  the  burden  of  proof,  make  one  fact  prima 
facie  evidence  of  another  and  establish  presumptions. 

In  the  determination  of  “  final  valuations,”  in  proceed¬ 
ings  upon  protests  to  “  tentative  valuations,”  the  Com¬ 
mission  consistently  treats  the  latter  as  having  eviden¬ 
tiary  force  beyond  that  ordinarily  attributed  to  mere 
prima  facie  evidence.  [Numerous  citations  to  reports 
of  the  Commission.] 

In  fixing  railway  rates  and  other  matters  within  its 
authority,  the  Commission  consistently  treats  its  “  ten¬ 
tative  valuations,”  and  even  the  inquiries  of  its  Bureau 
of  Valuation  that  are  preliminary  to  “  tentative  valu¬ 
ations,”  as  having  evidentiary  weight.  [Numerous  cita¬ 
tions  to  reports  of  the  Commission.] 

This  is  a  suitable  proceeding  in  which  appellants  are 
entitled  to  relief  against  the  order.  36  Stat.  539;  38  Stat. 
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219;  Seaboard  Air  Line  Ry.  Co.  v.  United  States,  254 
U.  S.  57;  Interstate  Commerce  Comm.  v.  Union  Pac. 
R.  R.  Co.,  222  U.  S.  541. 

Power  to  make  the  order,  power  which  must  be  found 
within  a  statutory  grant,  is  the  question  the  courts  must 
determine.  Interstate  Commerce  Comm.  v.  Illinois  Cent. 
R.  R.  Co.,  215  U.  S.  452.' 

The  statute  will  be  searched  in  vain  in  the  effort  to 
find  a  grant  of  power  to  make  a  “  tentative  valuation  ” 
departing  so-  widely  and  in  such  fundamentally  impor¬ 
tant  particulars  from  the  statutory  definition.  The  au¬ 
thority  granted  is  to  comply  with  the  statute,  not  to 
deny  and  evade  its  basic  principle,  namely,  that  the 
“  tentative  valuation  ”  must  comprehensively,  and  in  the 
lawful  detail,  inform  all  parties  in  interest,  public  and 
corporate,  of  what  they  have  to  meet  and  overcome  if 
they  are  dissatisfied  with  its  conclusions.  Interstate 
Commerce  Comm.  v.  Union  Pac.  R.  R.  Co.,  222  U.  S. 
541;  Southern  Pac.  Co.  v.  Interstate  Commerce  Comm., 
219  U.  S.  433;  Interstate  Commerce  Comm.  v.  Chicago, 
etc.  Ry.  Co.,  218  U.  S.  88;  United  States  v.  New  River 
Co.,  265  U.  S.  533. 

In  several  cases  orders  of  the  Commission  have  been 
set  aside  because  it  has  misconstrued  the  meaning  of 
such  terms  as  “  lateral  branch  line  ”  and  “  reasonable  and 
satisfactory  through  route/’  Interstate  Commerce 
Comm.  v.  Delaware,  etc.  R.  R.  Co.,  216  U.  S.  531;  United 
States  v.  Baltimore,  etc.  R.  R.  Co.,  226  U.  S.  14;  Inter¬ 
state  Commerce  Comm.  v.  Northern  Pac.  Ry.  Co.,  216 
U.  S.  538;  Harriman  v.  Interstate  Commerce  Comm.,  211 
U.  S.  407. 

Orders  of  the  Commission  may  be  set  aside,  when  not 
in  accordance  with  the  statutory  grant  of  power,  even 
though  those  seeking  relief  were  not  parties  to  the  pro¬ 
ceedings  before  the  Commission.  Interstate  Commerce 
Comm.  v.  Diffenbaugh,  222  U.  S.  42;  Skinner  &  Eddy 
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Co.  v.  United  States,  249  U.  S.  557;  Hines  Trustees  v. 
United  States,  263  U.  S.  143;  Atlantic  Coast  Line  R.  R. 
Co.  v.  Interstate  Commerce  Comm.,  194  Fed.  449;  Lou¬ 
isiana  &  Pac.  Ry.  Co.  v.  United  States,  209  Fed.  244. 

Appellants  recognize  that  there  are  some  orders  of  the 
Commission  which  are  exempt  from  judicial  review. 
United  States  v.  Illinois  Cent.  R.  R.  Co.,  244  U.  S.  82; 
Procter  &  Gamble  Co.  v.  United  States,  225  U.  S.  282; 
Manufacturers  Ry.  Co.  v.  United  States,  246  U.  S.  457. 

Determination  of  value,  under  statutes  of  this  charac¬ 
ter,  is  a  function  legislative  in  character.  Keller  v. 
Potomac  Electric  Co.,  .261  U.  S.  428;  Chicago  Junction 
Case,  264  U.  S.  258. 

The  real  test,  upon  an  application  to  enjoin  or  set  aside 
an  order  of  the  Commission,  is  whether  granting  the  relief 
sought  would  constitute  an  exercise  by  the  court  of  any 
administrative,  function  that  has  been  properly  delegated 
to  the  Commission. 

The  order  now  before  this  Court  is  a  final  order  in 
the  sense  that  it  establishes  the  only  “  tentative  valua¬ 
tion  ”  which  the  appellants  can  obtain  from  the  Commis¬ 
sion  if  it  is  treated  as  a  “  tentative  valuation  ”  and  is 
not  set  aside  in  this  proceeding.  And  a  “  tentative  valua¬ 
tion  ”  is  as  final,  as  a  “  tentative  valuation,”  and  for 
the  purposes  for  which  it  is  made,  as  any  order  of  the 
Commission  can  be.  Prendergast  v.  New  York  Tel.  Co., 
262  U.  S.  43. 

The  order  is  affirmative.  Intermountain  Rate  Cases, 
234  U.  S.  476.  It  constrains  appellants  either  to  let  a 
“  tentative  valuation,”  which  in  scarcely  any  particular 
complies  with  the  law,  ripen  into  a  final  valuation,  or  to 
proceed,  in  difficulty  and  darkness,  to  attack,  a  “  valua¬ 
tion  ”  as  to  essential  elements  of  which  they  are  not 
advised. 

It  may  be  argued  that  appellants  began  this  proceed¬ 
ing  prematurely  and  that  it  was  their  duty  to  proceed 
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upon  the  order,  as  though  it  were  a  lawful  “  tentative 
valuation,  thereby  somewhat  indefinitely  postponing 
their  need  of  relief.  The  delay  might  be  long  and  it 
would  certainly  be  injurious.  Moreover,  the  opportunity 
for  a  lawful  “  tentative  valuation  ”  would  have  been 
allowed  to  pass  and  the  proceedings  subsequent  to  the 
“  tentative-  valuation/’  which  the  law  prescribes,  would 
have  gone  forward  upon  an  injurious,  irregular,  and  un¬ 
lawful  foundation.  Parties  are  not  required  to  submit  to 
such  damage  or  to  such  delays.  Oklahoma  Gas  Co.  v. 
Russell,  261  U.  S.  290;  Pennsylvania' v.  West  Virginia, 
262  U.  S.  553. 

Such  a  postponement  might  have  forced  appellants  into 
many  successive  situations  in  which  they  would  have 
been  obliged  repeatedly  to  seek  relief  in  the  courts. 
Kansas  City  So.  Ry.  Co.  v.  Interstate  Commerce  Comm., 
252  U.  S.  178. 

The  extraordinary  provisions  of  par.  j  of  §  19a,  limit¬ 
ing  the  method  and  scope  of  judicial  review  of  any  de¬ 
termination  of  “  final  value  ”  under  that  section,  suggest, 
at  least,  that  unless  the  “  tentative  valuation  ”  can  afford 
the  requisite  opportunity  for  correcting  errors  of  law 
and  abuses  of  discretion  or  power  on  the  part  of  the  Com¬ 
mission,  the  whole  of  §  19a  may  be  unconstitutional  and 
void.  Courts  will  construe  acts  of  legislation  in  such  a 
way  as  to  avoid  constitutional  defects  and  grave  doubts 
as  to  constitutionality.  Keller  v.  Potomac  Electric  Co., 

261  U.  S.  428;  Bluefield  Co.  v.  Public  Service  Comm., 

262  U.  S.  679. 

Mr.  Blackburn  Esterline,  Assistant  to  the  Solicitor 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  the  United  States. 

The  tentative  valuation  is  not  justiciable. 

If  the  petitioners  may  maintain  the  petition  to  strike 
down  the  tentative  valuation,  other  carriers  may  do  like¬ 
wise,  ad  infinitum,  until  all  of  the  tentative  valuations 
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have  become  the  subject  of  equity  proceedings  in  the 
District  Courts. 

Also,  if  the  equity  proceedings  are  allowed  as  against 
the  tentative  valuation,  they  would,  if  unsuccessful,  un¬ 
doubtedly  be  recommenced  after  the  final  valuation. 

If  the  petition  of  appellants  may  be  maintained,  there 
are  (a,)  the  hearing  on  the  petition  in  the  court  to  enjoin 
the  tentative  valuation;  (b)  the  hearing  on  the  protest 
before  the  Commission;  (c)  the  hearing  on  the  second 
petition  in' the  court  to  enjoin  the  final  valuation;  (d) 
the  hearing  on  the  evidence  offered  before  the  court  in 
judicial  proceedings  in  which  the  final  valuation  shall 
be  prima  facie  evidence  of  value.  Add  to  all  of  these 
the  right  to  file  the  petition  for  writ  of  mandamus, 
Kansas  City  So.  Ry.  Co.  v.  Interstate  Commerce  Comm., 
252  U.  S.  178,  and  we  shall  have  at  least  five  separate 
proceedings,  through  which  the  carriers  may  contest  the 
work  of  the  Commission  under  the  Valuation  Act  which 
does  not  meet  with  their  approval.  Obviously  with  such 
unlimited  judicial  review  the  attempt  at  physical  valua¬ 
tion  by  the  Congress  and  the  Commission  will  result  in 
utter  failure. 

The  prima  facie  effect  of  the  tentative  and  final  valu¬ 
ations  was  deliberately  adopted  by  the  Congress  after 
full  debate. 

The  tentative  valuation  deprives  no  carrier  of  a  con¬ 
stitutional  right. 

It  is  enough  that  the  carrier  shall  have  the  right  to 
protest  the  tentative  valuation  and  to  introduce  new  evi¬ 
dence  as  against  a  final  valuation  when  the  latter  be¬ 
comes  relevant  in  court  proceedings.  If  limited  to  that 
right  the  carrier  is  hot  without  due  process  of  law. 
Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  412;  Mills 
v.  Lehigh  Valley  R.  R.  Co.,  238  U.  S.  473. 

If  the  “  tentative  valuation  ”  declared  by  the  Commis¬ 
sion  is  justiciable  within  the  meaning  of  the  Commerce 
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Court  Act,  then  the  jurisdiction  of  the  District  Court  is 
exclusive.  The  provisions  of  the  Commerce  Court  Act 
and  those  of  the  Valuation  Act  for  judicial  review  may 
not  stand  together;  one  or  the  other  must  fall.  Congress 
did  not  intend  any  such  conflict. 

Mr.  P.  J.  Farrell  for  the  Interstate  Commerce  Com¬ 
mission. 

The  facts  pleaded  are  not  sufficient  to  entitle  petition¬ 
ers  to  relief  in  equity. 

The  order  of  March  28,  1923,  is  simply  an  interlocu¬ 
tory  order  of  the  Commission,  with  which  the  Court 
will  not  interfere  under  the  circumstances  disclosed  by 
the  record  in  this  case.  Lane  v.  Mickadiet,  241  U.  S.  201; 
Interstate  Commerce  Comm.  v.  Humboldt  S.  S.  Co.,  224 
U.  S.  474. 

The  questions  presented  for  determination  by  the  peti¬ 
tion  are  not  covered  by  the  general  equity  jurisdiction 
of  the  court,  because  they  are  involved  in  and  depend 
upon  the  provisions  of  the  Interstate  Commerce  Act. 
Procter  &  Gamble  Co,  v.  United  States,  225  U.  S.  282. 

The  petition  does  not  show  that  appellants  will  suffer 
legal  injury  or  be  harmed  in  any  way  if  the  relief  asked 
for  by  the  petition  is  not  granted. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

Appellants  are  proprietors  of  the  railroads  which  make 
up  the  system  now  operated  by  The  Delaware  and  Hud¬ 
son  Company..  Purporting  to  proceed  as  required  by 
§  19a,  Interstate  Commerce  Act,  as  amended,  (Acts  of 
March  1,  1913,  C..92,  37  Stat.  701;  February  28,  1920, 
c.  91,  41  Stat.  456,  493;  June  7,  1922,  c.  210,  42  Stat.  624) 
the  Interstate  Commerce  Commission,  on  March  28,  1923, 
declared  tentative  valuations  of  the  properties  which  the 
several  companies  owned  June  30,  1916,  and  allowed 
thirty  days  from  April  twelfth  for  protests. 
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Elaborate  protests  were  duly  presented.  Before  they 
were  acted  upon  appellants  began  this  proceeding — June 
13,  1923 — wherein  they  claim  that  defects  in  the  valua¬ 
tion  order  prevented  them  from  adequately  protecting 
their  rights  by  protests,  and  pray  that  it  be  annulled.  The 
petition  states  that  the  commission  refused  to  investi¬ 
gate,  ascertain  and  report  many  facts  relative  to  values 
as  required  by  the  statute;  refused  to  investigate,  ascer-1 
tain  and  report  concerning  properties  used  by  The  Dela¬ 
ware  and  Hudson  Company  for  purposes  of  a  common 
carrier ;  refused  to  apply  to  inventories  prices  existing  and 
current  on  June  30,  1916;  omitted  to  report  analyses  of 
the  methods  employed  for  ascertaining  values,  costs,  etc.  ; 
also  omitted  to  investigate  and  report  the  amount  of 
working  capital  actually  used  for  purposes  of  common 
carriers. 

Upon  motion  the  petition  was  dismissed  for  want  of 
equity,  and  the  matter  is  here  by  direct  appeal. 

Section  19a  of  the  Interstate  Commerce  Act,  as 
amended,  provides — 

“(a)  That  the  commission  shall,  as  hereinafter  pro¬ 
vided,  investigate,  ascertain,  and  report  the  value  of  all 
the  property  owned  or  used  by  every  common  carrier  sub¬ 
ject  to  the  provisions  of  this  Act.  ... 

“(b)  First.  In  such  investigation  said  commission  shall 
ascertain  and  report  in  detail  as  to  each  piece  of  prop¬ 
erty,  other  than  land,  owned  or  used  by  said  common 
carrier  for  its  purposes  as  a  common  carrier,  the  original 
cost  to  date,  the  cost  of  reproduction  new,  the  cost  of  re¬ 
production  less  depreciation,  and  an  analysis  of  the  meth¬ 
ods  by  which  these  several  costs  are  obtained,  and  the 
reason  for  their  differences,  if  any.  The  commission  shall 
in  like  manner  ascertain  and  report  separately  other  val¬ 
ues,  and  elements  of  value,  if  any,  of  the  property  of  such 
common  carrier,  and  an  analysis  of  the  methods  of  valua¬ 
tion  employed,  and  of  the  reasons  for  any  differences 
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between  any  such  value  and  each  of  the  foregoing  cost 
values. 

“  Second.  Such  investigation  and  report  shall  state  in 
detail  and  separately  from  improvements  the  original 
cost  of  all  lands,  rights  of  way,  and  terminals  owned  or 
used  for  the  purposes  of  a  common  carrier,  and  ascertained 
as  of  the  time  of  dedication  to  public  use,  and  the  present 
value  of  the  same. 

“  Third.  Such  investigation  and  report  shall  show  sepa¬ 
rately  the  property  held  for  purposes  other  than  those  of 
a  common  carrier,  and  the  original  cost  and  present  value 
of  the  same,  together  with  an  analysis  of  the  methods  of 
valuation  employed.  .  .  . 

“(f)  Upon  the  completion  of  the  valuation  herein  pro¬ 
vided  for  the  commission  shall  thereafter  in  like  manner 
keep  itself  informed  of  all  extensions  and  improvements 
or  other  changes  in  the  condition  and  value  of  the  prop¬ 
erty  of  all  common  carriers,  and  shall  ascertain  the  value 
thereof,  and  shall  from  time  to  time  revise  and  correct 
its  valuations,  showing  such  revision  and  correction  classi¬ 
fied  and  as  a  whole  and  separately  in  each  of  the  several 
States  and  Territories  and  the  District  of  Columbia,  which 
valuations,  both  original  and  corrected,  shall  be  tentative 
valuations  and  shall  be  reported  to  Congress  at  The  begin¬ 
ning  of  each  regular  session.  .  .  . 

“(h)  Whenever  the  commission  shall  have  completed 
the  tentative  valuation  of  the  property  of  any  common 
carrier,  as  herein  directed,  and  before  such  valuation  shall 
become  final,  the  commission  shall  give  notice  by  regis¬ 
tered  letter  to  the  said  carrier,  the  Attorney  General  of 
the  United  States,  the  governor  of  any  State  in  which 
the  property  so  valued  is  located,  and  to  such  additional 
parties  as  the  commission  may  prescribe,  stating  the 
valuation  placed  upon  the  several  classes  of  property  of 
.  said  carrier,  and  shall  allow  thirty  days  in  which  to  file 
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a  protest  of  the  same  with  the  commission.  If  no  protest 
is  filed  within  thirty  days,  said  valuation  shall  become 
final  as  of  the  date  thereof. 

"(i)  If  notice  of  protest  is 'filed  the  commission  shall 
fix  a  time  for  hearing  the  same,  and  shall  proceed  as 
promptly  as  may  be  to  hear  and  consider  any  matter  rela¬ 
tive  and  material  thereto  which  may  be  presented  in 
support  of  any  such  protest  so  filed  as  aforesaid.  If  after 
hearing  any  protest  of  such  tentative  valuation  under 
the  provisions  of  this  Act  the  commission  shall  be  of  the 
opinion  that  its  valuation  should  not  become  final,  it  shall 
make  such  changes  as  may  be  necessary,  and  shall  issue 
an  order  making  such  corrected  tentative  valuation  final 
as  of  the  date  thereof.  All  final  valuations  by  the  com¬ 
mission  and  the  classification  thereof  shall  be  published 
and  shall  be  prima  facie  evidence  of  the  value  of  the 
property  in  all  proceedings  under  the  Act  to  regulate 
commerce  as  of  the  date  of  the  fixing  thereof,  and  in  all 
judicial  proceedings  for  the  enforcement  of  the  Act  ap¬ 
proved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  commonly  known  as  'the  Act  to  regulate  com¬ 
merce/  and  the  various  Acts  amendatory  thereof,  and 
in  all  judicial  proceedings  brought  to  enjoin,  set  aside, 
annul,  or  suspend,  in  whole  or  in  part,  any  order  of  the 
Interstate  Commerce  Commission.” 

The  "  tentative  valuation  ”  of  the  statute  is  no  more 
than  an  ex  parte  appraisement  without  probative  effect. 
By  the  authorized  "protest”  the  carrier  may  offer  ob¬ 
jections  to  anything  done  or  omitted  in  respect  thereof 
and  secure  the  commission’s  rulings  before  the  valuation 
becomes  final.  Prior  to  the  present  proceeding  protests, 
raising  the  very  issues  now  tendered,  had  been  made  and 
were  awaiting  action.  There  is  nothing  to  indicate  that 
the  commission  wilfully  disregarded  the  law  as  hon¬ 
estly  interpreted  or  failed  to  proceed  in  an  orderly  man-; 
ner,  or  that  it  will  not  consider  and  pass  upon  all  the. 
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matters  set  up  in  the  protest  and  repeated  here.  Pend¬ 
ing  further  action  by  it  the  tentative  valuation  will  not 
become  final  and  no  proceedings  thereon  can  be  taken. 
Under  the  circumstances  disclosed  appellants  must  pur¬ 
sue  the  remedy  provided  by  the  statute  and  give  the 
Commission  opportunity  to  take  final  action  before  they 
can  properly  ask  interposition  by  the  courts. 

The  decree  below  is 

Affirmed. 

Mr.  Justice  Butler  took  no  part  in  the  consideration 
or  decision  of  this  cause. 


ROBINS  DRY  DOCK  &  REPAIR  COMPANY  v. 

DAHL. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK. 
No.  316.  Argued  December  4,  1924. — Decided  January  5,  1925. 

1.  An  injury  suffered  by  a  workman  while  repairing  a  completed 
vessel  afloat  in  navigable  waters,  and  due  to  the  negligence  of 
his  employer,  is  a  maritime  tort.  P.  457. 

2.  In  such  cases  the  rights  and  liabilities  of  the  parties  arise  out 
of  and  depend  upon  the  maritime  law  and  cannot  be  enlarged  or 
impaired  by  state  statute.  Id. 

3.  In  an  action  based  upon  such  an  alleged  maritime  tort  in  a  state 
court,  an  instruction  that  the  jury  in  deciding  whether  the  em¬ 
ployer  was  negligent  might  consider  the  provisions  of  a  local  law 
regulating,  the  duty  of  employers  to  furnish  safe  scaffolds,  etc., 
for  their  employees,  was  manifestly  erroneous  and  material.  Id. 

197  N.  Y.  S.  463;  202  N.  Y.  922,  reversed. 

Error  to  a  judgment  of  the  Supreme  Court  of  New 
York  entered  on  mandate  of  affirmance  from  the  Appel¬ 
late  Division,  in  favor  of  Dahl  in  his  action  for  damages 
resulting  from  personal  injuries  received  by  him  in  the 
course  of  his  employment  by  the  Dry  Dock  Company 
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and  due,  as  he  alleged,  to  the  Company’s  negligent  failure 
to  furnish  him  with  a  safe  place  in  which  to  work.  Re¬ 
view  by  the  New  York  Court  of  Appeals  was  refused. 
For  the  decision  of  the  Appellate  Division  on  an  earlier 
trial,  see  Dahl  v.  Robins  Dry  Dock  Co.,  203  App.  Div. 
795. 

Mr.  A.  George  Maul  for  plaintiff  in  error. 

The  jurisdiction  of  the  Supreme  Court  of  New  York 
in  actions  of  this  character  is  confirmed  by  cl.  3  of 
§§24  and  256,  Jud.  Code,  and  is  limited  to  the  enforce¬ 
ment  by  a  common  law  remedy  of  a  right  given  under 
the  admiralty  law. 

From  the  time  of  the  earliest  decisions  of  this  Court 
under  these  sections,  attempts  have  been  made  to  dis¬ 
tinguish  individual  cases  so  as  to  apply  state  laws  which 
were  repugnant  to  the  admiralty  law  as  it  was  generally 
enforced  throughout  the  United  States.  But  in  every 
instance  where  the  state  statute  affected  or  modified  a 
right  given  under  the  maritime  law,  the  statute  has  been 
held  unconstitutional.  Southern  Pac.  Co.  v.  Jensen,  244 
U.  S.  205;  Knickerbocker  Ice  Co.  v.  Stewart,  253  U.  S. 
149;  Industrial  Comm.  v.  Nordenholt  Co.,  259  U.  S.  263; 
Washington  v.  Dawson  &  Co.,  264  U.  S.  219;  Schwede 
v.  Zenith  S.  S.  Co.,  244  U.  S.  646;  s.  c.  216  Fed.  566; 
Chelentis  v.  Luckenbach  S.  S.  Co.,  247  U.  S.  372;  Knapp, 
Stout  &  Co.  v.  McCaffrey,  177  U.  S.  638;  Workman  v. 
New  York  City,  179  U.  S.  552;  Steamboat  Co.  v.  Chase 
16  Wall.  522. 

The  only  apparent  exceptions  are  those  cases  where 
the  admiralty  law  did  not  afford  either  a  right  or  a 
remedy  as,  for  example,  a  right  of  action  to  recover  dam¬ 
ages  for  death  on  the  high  seas;  or  the  right  of  a  lien 
where  the  admiralty  law  gave  none.  Western  Fuel  Co. 
v.  Garcia,  257  U.  S.  233;  The  Lottawanna,  21  Wall.  558- 
The  J.  E.  Rumbell,  148  U.  S.  1. 
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It  has  frequently  been  suggested  that  particular  classes 
of  persons  ought  not  to  be  included  within  the  rule  or 
ought  to  receive  different  treatment.  An  instance  of  this 
is  the  recent  amendment  to  cl.  3  of  §§  24  and  256  by  Act 
of  June  10,  1922,  declared  by  this  Court  to  be  unconstitu¬ 
tional.  At  the  time  of  the  passage  of  that  amendment  it 
was  stated  to  Congress  by  its  proponents  that  the  objec¬ 
tionable  feature  had  been  removed  by  confining  its  ap¬ 
plication  to  local  workers;  but  the  fallacy  of  such  conten¬ 
tion  was  clearly  pointed  out  in  Washington  v.  Dawson 
&  Co .,  supra,  when  this  Court  stated  that  any  inequities 
which  may  arise  from  the  situation  are  within  the  power 
of  Congress  to  alter  by  enacting  “  statutes  of  general  ap¬ 
plication  embodying  its  will  and  judgment,’’  as  was  done 
in  the  matter  of  prescribing  the  liability  of  interstate 
carriers,  thereby  abrogating  local  rules.  New  York  Cent. 
R.  R.  Co.  v.  Winfield,  244  U.  S.  147. 

The  “  saving  clause  ”  requires  rights  to  be  measured 
by  admiralty  law.  Martin  v.  Hunter’s  Lessee,  1  Wheat. 
304,  337;  1  Corp.  Jur.  1252;  The  Moses  Taylor,  4  Wall. 
411;  Chelentis  v.  Luckenbaeh  S.  S.  Co.,  supra;  Southern 
Pac.  Co.  v.  Jansen,  supra;  Knickerbocker  Ice  Co.  v. 
Stewart,  supra. 

This  limitation  on  the  power  of  the  States  to  interfere 
with  the  uniform  federal  maritime  law  applies  equally 
to  judicial  decisions.  Knickerbocker  Ice  Co.  v.  Stewart, 
supra;  The  Hine  v.  Trevor,  4  Wall.  555. 

Section  18  of  the  Labor  Law  of  New  York,  when  ap¬ 
plied  to  an  admiralty  action,  materially  alters  the  char¬ 
acteristic  features  of  the  federal  maritime  law,  and  is, 
when  so  applied,  repugnant  to  the  Federal  Constitution. 
Dahl  v.  Robins  Dry  Dock  Co.,  203  App.  Div.  792,  796; 
Wilkes  v.  United  Marine  Co.,  199  App.  Div.  788. 

The  trial  court  woul4  have  been  compelled  to  dismiss 
the  complaint  at  the  end  of  the  plaintiff  s  case,  and 
again  at  the  end  of  the  whole  case,  but  for  the  applica¬ 
tion  of  §  18  of  the  Labor  Law. 
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Mr.  Ralph  G.  Barclay  for  defendant  in  error. 

The  charge  of  the  trial  court  was  in  substance  and 
effect  a  submission  of  the  case  under  principles  of  the 
maritime  law  governing  the  situation,  and  the  considera¬ 
tion  given  to  the  Labor  Law  of  New  York  did  not  have 
the  effect  of  enlarging  the  duties  of  plaintiff  in  error 
or  curtailing  its  defenses. 

There  are  in  New  York  State  conflicting  decisions  as 
to  the  effect  of  a  violation  of  a  statute,  or  local  ordinance, 
in  an  action  of  tort  (see  Martin  v.  Herzog,  228  N.  Y. 
164).  But  the  decision  in  the  case  at  bar  is  expressly 
confined  to  the  proof  of  the  statute  as  some  evidence 
that  the  acts  complained  of  constituted  negligence. 

Indeed,  upon  the  first  appeal  of  this  case,  the  plaintiff’s 
judgment  was  reversed  and  a  new  trial  ordered  upon  the 
ground  that  the  trial  court  had  submitted  the  case  to 
the  jury  upon  the  theory  that  the  violation  of  the  statute 
was  itself  the  tort  and  of  itself  was  sufficient  to  support  a 
verdict,  rather  than  that  it  was  only  evidence  to  be  con¬ 
sidered  in  determining  the  question  of  defendant’s  con¬ 
duct  measured  by  the  rule  of  negligence.  Dahl  v.  Robins 
Dry  Dock  Co.,  203  App.  Div.  792,  796.  See  also  Wilkes 
v.  United  Marine  Co.,  199  App.  Div.  788;  Maleeny  v. 
Standard  Shipbuilding  Co.,  237  N.  Y.  250. 

The  statute  prohibits  the  master  from  furnishing,  in 
this  case,  a  plank  (called  a  scaffold)  which  was  “  unsafe, 
unsuitable  or  improper.”  If  that  is  translated  to  posi¬ 
tive  form  it  is  that  he  is  required  to  furnish  a  plank 
which  is  “  safe,  suitable  and  proper.” 

Is  the  duty  of  the  master  something  less  under  the 
maritime  law?  It  may  be  said  that  he  is  only  required 
to  use  reasonable  care  to  that  end.  But  under  the  charge 
in  the  case  at  bar  the  master  has  not  been  required  to 
perform,  at  all  events,  his  statutory  duty,  but  only  to 
exercise  due  care  in  that  respect,— that  is,  not  to  fail 
through  his  negligence  and  carelessness. 
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Moreover,  the  charge  required  the  jury  to  determine 
the  negligence  of  the  defendant  in  the  matter  of  furnish¬ 
ing  a  proper  plank,  by  the  usual  common  law  tests. 
Maleeny  v.  Standard  Shipbuilding  Co.,  supra;  Butler  v. 
Townsend,  12 6  N.  Y.  105. 

The  statute  in  question  was  provable  in  this  action. 
The  City  of  Norwalk,  55  Fed.  98;  Southern  Pac.  Co.  v. 
Jensen,  244  U.  S.  205;  Knickerbocker  Ice  Co.  v.  Stewart, 
253  U.  S.  149;  Washington  v.'  Dawson  &  Co.,  264  U.  S. 
219;  Grant  Smith-Porter  Ship  Co.  v.  Rohde,  257  U.  S. 
469;  Western  Fuel  Co.  v.  Garda,  257  U.  S.  233. 

The  statute  does  nothing  more  than  to  classify  a  com¬ 
pleted  scaffold  as  a  place  of  work  for  the  safety  of  which 
the  master  would  be  responsible  at  common  law,  whereas 
certain  common  law  decisions  in  the  State  assumed  to 
regard  the  scaffold  as  divided  into  component  parts  of 
materials  and  appliances,  and  to  hold  that  the  master 
could  perform  his  entire  duty  in  the  furnishing  of  such 
materials  and  appliances.  Butler  v.  Townsend,  supra. 

This  view  permitted  the  master  to  interpose  the  de¬ 
fense  that  a  completed  scaffold  was  unsafe,  not  because 
ho  had  failed  to  furnish  proper  materials,  but  because 
of  negligence  in  construction  for  which  he  was  not  re¬ 
sponsible. 

This  principle  then  is  not  the  fundamental  principle 
of  a  master’s  liability  for  his  own  negligence,  or  his  non¬ 
liability  for  the  negligence  of  fellow  servants.  It  is 
a  rule  for  the  application  of  these  principles  to  particular 
situations.  Imbrovek  v.  Atlantic  Transport  Co.,  190 
Fed.  229;  s.  c.  234  U.  S.  52. 

It  would  seem  that  a  law  of  this  character,  working 
a  gradual  modification  of  the  common  law,  and  alle¬ 
viating  what  was  considered  a  harsh  rule  of  judicial  de¬ 
cision,  would,  almost  automatically,  modify  the  maritime 
law  to  be  applied  by  the  state  court.  If  by  gradual 
change  in  judicial  decisions  this  same  change  had  been 
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worked  in  the  common  law,  its  adoption  by  the  maritime 
law  would  follow  without  comment.  We  cannot  see  that 
this  change  interferes  with  the  proper  harmony  and  uni¬ 
formity  of  the  maritime  law  in  its  international  and 
interstate  relations.  The  relations  in  this  action  are 
simply  those  of  a  purely  domestic  employment,  and  not 
affecting  shipping  in  any  direct  way.  There  is  nothing 
in  the  record  to  show  that  the  ship  being  repaired  even 
was  not  in  her  home  port. 

This  action  was  for  tort,  for  a  wrong ;  but  whether  a 
given  act  is  wrong  usually  depends  upon  the  local  view¬ 
point.  It  depends  upon  local  custom  and  conditions  and 
local  law  to  a  large  extent.  It  may  be  assumed  that 
there  are  good  reasons  for  such  local  laws.  This  is  espe¬ 
cially  true  in  determining  whether  an  act  is  a  tort  meas¬ 
ured  by  the  rule  of  negligence.  Frese  v.  Chicago,  B.  & 
Q.  R.  R.  Co.,  263  U.  S.  1.  Schwede  v.  Zenith  S.  S.  Co., 
244  U.  S.  646,  distinguished.  See  Maleeny  v.  Standard 
Shipbuilding  Co.,  237  N.  Y.  250. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

Defendant  in  error  Dahl  brought  an  action  against  the 
Robins  Company— plaintiff  in  error— a  New  York  cor¬ 
poration,  in  the  Supreme  Court,  Kings  County,  New 
York,  to  recover  damages  for  personal  injuries.  He  al¬ 
leged:  That  on  February  2,  1920,  while  employed  by  the 
Robins  Company  and  doing  repair  work  on  the  steamer 
“  E1  Occident,”  then  lying  in  navigable  waters  at  Brook¬ 
lyn,  a  plank  scaffold  on  which  he  was  walking  or  standing 
broke  and  caused  him  to  fall  into  the  hold.  That  he  sus¬ 
tained  serious  injuries  caused  solely  by  and  through  neg¬ 
ligence  in  that  the  company  did  not  furnish  a  safe  place 
to  work  and  failed  to  provide  a  safe  scaffold  as  required 
by  the  Labor  Laws  of  the  State  of  New  York,  but  negli¬ 
gently  and  carelessly  furnished  an  unsafe,  inadequate  and 
unsuitable  scaffold  and  plank. 
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The  trial  court  instructed  the  jury — 

“  This  is  what  we  call  a  maritime  tort,  an  action  in 
negligence  that  is  governed  by  the  maritime  laws,  the 
admiralty  laws,  the  laws  that  pertain  to  navigable  waters 
in  this  country.  .  .  .  The  law  permits  even  a  maritime 
case,  such  as  should  ordinarily  be  brought  in  the  United 
States  court,  to  be  tried  in  a  State  court.  But  the  mari¬ 
time  law  is  applied,  and  those  maritime  laws  are  known 
by  lawyers  as  the  common  law.  .  .  . 

“  Under  the  common  law  the  same  rule  applies  in  this 
case  as  the  rules  that  I  have  laid  down  to  you,  that  the 
burden  is  upon  the  plaintiff  to  prove  that  the  defendant 
was  negligent,  and  that  he  himself  was  free  from  any  con¬ 
tributory  negligence.  In  this  case,  however,  comes  a  pro¬ 
vision  known  as  Section  18  of  the  Labor  Law,  and  Section 
18  of  the  Labor  Law  reads  as  follows:  ‘A  person  employ¬ 
ing  or  directing  another  to  perform  labor  of  any  kind,  in 
the  erection,  repairing,  altering  or  painting  of  a  house, 
building  or  structure,  shall  not  furnish,  or  erect,  or  cause 
to  be  furnished  or  erected,  for  the  performance  of  such 
labor,  scaffolding,  hoists,  stays,  ladders,  or  other  mechani¬ 
cal  contrivances,  which  are  unsafe,  unsuitable,  or  im¬ 
proper,  and  which  are  not  so  constructed,  placed  and  op¬ 
erated  as  to  give  proper  protection  to  the  life  and  limb  of 
a  person  so  employed  or  engaged.’ 

“  The  decisions  hold  that  Section  18  of  the  Labor  Law 
does  not  make  an  employer,  as  we  term  him,  the  ‘  master,’ 
in  this  case  the  defendant,  an  insurer  of  the  scaffold — 
and  this  plank  within  the  meaning  of  the  law  is  a  scaf¬ 
fold — it  does  not  make  the  master  an  insurer  of  the  safety 
of  the  scaffold  under  all  conditions;  it  requires  the  scaffold 
to  be  so  safe  as  to  give  proper  protection  to  the  workmen 
engaged  in  their  duty.  However  careful  the  master,  he 
is  responsible  unless  the  scaffold  is  in  fact  a  proper  one, 
proper  to  protect  the  workman  in  the  performance  of  his 
work.  No  law  of  the  State  can  modify  or  affect  the  rights 
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of  workmen  who  are  operating  under  the  maritime  law. 
And  it  has  been  held  that  this  Section  18  of  the  Labor 
Law  does  not  modify  or  affect  the  law,  but  may  be  read 
in  conjunction  with  the  law. 

“And  as  I  understand  the  law  to  be,  in  determining  in 
this  case  whether  the  defendant  was  negligent — for  the 
plaintiff  must  still  prove  that  the  defendant  was  negli¬ 
gent — you  must  have  in  mind  that  there  was  in  existence 
in  the-State  a  law  which  imposed  upon  the  defendant  the 
burden  and  the  necessity  of  providing  a  scaffold  that  was 
proper  for  the  workman  to  work  upon.  And  in  this  case, 
in  the  light  of  that  law,  you  must  determine  whether  the 
defendant  knowing  the  law,  as  it  was  called  upon  to  know 
it,  acted  negligently,  and  whether  or  not  the  plaintiff  has 
proved,  by  a  fair  preponderance  of  evidence,  that  it  acted 
negligently. 

“  If  you  find  that  in  view  of  Section  18  of  the  Labor 
Law  the  defendant  did  act  negligently,  then  you  go  to 
the  next  proposition.  If  you  find  that  it  did  not  act  neg¬ 
ligently,  that  ends  this  case,  and  you  must  render  a  verdict 
in  favor  of  the  defendant.  Assuming,  for  the  purpose  of 
bringing  to  your  attention  all  of  the  law  in  the  case,  that 
you  find  under  these  circumstances  the  defendant  was 
negligent,  then  you  come  to  the  next  proposition,  was  the 
plaintiff  free  from  negligence  that  contributed  to  the  in¬ 
jury.  If  he  was  free,  then  he  is  entitled  to  a  verdict.  If 
he  did  something  that  contributed  to  the  injury,  then 
he  is  not  entitled  to  a  verdict.” 

Proper  exceptions  were  noted.  Judgment  went  for 
plaintiff  Dahl  and  this  was  approved  upon  appeal.  The 
plaintiff  in  error  maintains  that  the  trial  court  committed 
material  error  by  instructing  the  jury  as  above  stated. 
On  the  other  side  the  claim  is  that  the  challenged  in¬ 
struction  only  permitted  the  jury  to  consider  violation 
of  the  state  law  as  evidence  of  negligence  and  did  not 
therefore  materially  affect  the  question  of  responsibility. 


449 


BEHN,  MEYER  &  CO.  v.  MILLER. 
Syllabus. 


457 


The  alleged  tort  was  maritime,  suffered  by  one  doing 
repair  work  on  board  a  completed  vessel.  The  matter 
was  not  of  mere  local  concern,  as  in  Grant  Smith-Porter 
Ship  Co.  v.  Rohde,  257  U.  S.  469,  476,  but  had  direct  re¬ 
lation  to  navigation  and  commerce,  as  in  Great  Lakes 
Dredge  &  Dock  Co.  v.  Kierejewski,  261  U.  S.  479.  The 
rights  and  liabilities  of  the  parties  arose  out  of  and  de¬ 
pended  upon  the  general  maritime  law  and  could  not  be 
enlarged  or  impaired  by  the  state  statute.  Chelentis  v. 
Luchenbach  S.  S.  Co.,  247  U.  S.  372,  382;  Union  Fish  Co. 
v.  Erickson,  248  U.  S.  308;  Knickerbocker  Ice  Co.  v. 
Stewart,  253  U.  S.  149;  Carlisle  Packing  Co.  v.  San- 
danger,  259  U.  S.  255,  259.  They  would  not  have  been 
different  if  the  accident  had  occurred  at  San  Francisco. 

The  jury  were  distinctly  told  that  they  might  consider 
the  privisions  of  the  local  law  in  deciding  whether  or  not 
the  employer  was  negligent.  No  such  instruction  would 
have  been  permissible  in  an  admiralty  court,  and  it  was 
no  less  objectionable  when  given  by  the  state  court. 
The  error  is  manifest  and  material.  See  Central  Ver¬ 
mont  Ry.  Co.  v.  White,  238  U.  S.  507,  511;  New  Or¬ 
leans  &  N.  E.  R.  R.  Co.  v.  Harris,  247  U.  S.  367,  371; 
American  Railway  Express  Co.  v.  Levee,  263  U.  S.  19, 
21. 

The  judgment  must  be 

Reversed. 


BEHN,  MEYER  &  COMPANY,  LIMITED,  v.  MIL¬ 
LER,  AS  ALIEN  PROPERTY  CUSTODIAN  OF 
THE  UNITED  STATES,  ET  AL. 

APPEAL  FROM  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  343.  Argued  November  24,  1924. — Decided  January  5,  1925. 

1.  A  corporation  organized  in  a  British  colony,  which  had  never 
been  a  resident  of,  nor  done  business  within,  any  nation  at  war 
with  the  United  States  since  Apil  6,  1917,  or  ally  of  such  nation, 
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was  neither  an  enemy  nor  ally  of  an  enemy  within  the  meaning 
of  the  Trading  with  the  Enemy  Act  of  October  6,  1917,  c.  106,  40 
Stat.  411;  and  was  entitled  under  §  9  of  the  act  to  recover  by  suit 
the  proceeds  of  its  property,  unlawfully  seized  by  the  Alien  Prop¬ 
erty  Custodian.  P.  471. 

2.  Amendments  added  to  the  Trading  with  the  Enemy  Act  since  the 
Armistice  by  Acts  of  1920  and  1923 — §  9  (b)  pars.  6  and  11; 
§  9  (c), — authorized  restoration  or  suit  for  recovery  of  property 
seized  by  the  Alien  Property  Cusodian  where  the  President  shall 
determine  that  the  owner  was  at  time  of  seizure  a  corporation  in¬ 
corporated  within  any  country  other  than  the  United  States  and 
was  and  remains  entirely  owned  by  subjects  or  citizens  of  na¬ 
tions,  states,  etc.,  other  than  Germany,  Austria,  Hungary  or  Aus¬ 
tria-Hungary,  or  a  corporation  organized  or  incorporated  within 
any  country  other  than  these  last  enumerated,  the  control  of 
which,  or  more  than  50%  of  the  interest  or  voting  power  in 
which,  was,  at  the  time  of  such  seizure,  and  remains,  vested  in 
citizens  or  subjects  of  other  nations,  states,  etc. — Construed  as  not 
intended  to  withdraw  the  right  of  a  corporation,  never  “  enemy  or 
ally  of  enemy,”  to  recover  property  unlawfully  seized  during  the 
war  when  a  majority  of  its  shareholders  were  Germans.  Id. 

3.  Section  7  (c)  of  the  Trading  with  the  Enemy  Act,  in  authorizing 
.  seizure  of  property  held  “on  account  of,  or  o,n  behalf  of,  or  for 

the  benefit  of  An  enemy  or  ally  of  enemy,”  was  not  intended  to 
empower  >  the  President  to  seize  the  property  of  a  non-enemy 
corporation  merely  because  of  enemy  stockholding  interests  therein 
P.  472. 

54  App.  D.  C.  225;  296  Fed.  1002.  reversed. 

Appeal  from  a  decree  of  the  Court  of  Appeals  of  the 
District  of  Columbia  affirming  a  decree  of  the  Supreme 
Court  of  the  District  which  dismissed  on  motion  the 
appellant’s  bill  against  the  Alipn  Property  Custodian 
and  the  Treasurer  of  the  United  States,  to  recover  the 
proceeds  held  by  the  latter,  of  property  unlawfully  seized 
by  the  former.1 

1  On  November  24.  1924.  Mr.  Marion  Butler,  Mr.  John  W.  Clifton 
and  Mr.  Henry  D.  Green,  on  behalf  of  Lazarus  G.  Joseph,  as  Re¬ 
ceiver  of  Behn,  Meyer  &  Company,  Limited,  in  the  Philippine 
Islands,  applied  for  leave  to  intervene.  The  application  was  denied, 
on  the  same  day,  before  the  oral  argument  of  the  case  was  begun. 
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Mr.  William  D.  Guthrie,  with  whom  Mr.  Isidor  J. 
Kresel  and  Mr.  Bernard  Hershkopf  were  on  the  brief, 
for  appellant. 

Mr.  Merrill  E.  Otis,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  appellees. 

The  effect  of  amended  §  9  (b),  par.  6,  is  to  prohibit 
the  return  of  the  property  of  such  corporations  as  are  not 
therein  described,  if  any  portion  of  their  stock  was  enemy- 
owned. 

The  application  of  the  section  is  not  restricted  to 
“  enemy  ”  corporations.  The  words  are  “  a  corporation 
incorporated  within  any  country.”  Moreover,  the  appli¬ 
cation  of  subsec.  (b)  is  not  only  to  such  property  of 
enemies  or  allies  of  enemies  as  has  been  seized,  but  “  in 
respect  of  all  money  or  other  property  conveyed,  trans¬ 
ferred,  assigned,  delivered,  or  paid  to  the  Alien  Property 
Custodian  or  seized  by  him  hereunder.” 

Section  9  is  a  whole.  It  was  enacted  as  a  whole  at 
the  time  of  each  of  the  amendments,  that  of  1920  and 
that  of  1923.  It  should  be  construed  as  a  whole,  each 
part  in  the  light  of  and  as  modified  by  other  parts  so 
as  to  achieve  an  harmonious  interpretation  of  the  sev¬ 
eral  parts.  United  States  v.  Landram,  118  U.  S.  81; 
Bryant  Co.  v.  New  York  Steam  Fitting  Co.,  235  U.  S. 
327;  Market  Co.  v.  Hoffman,  101  U.  S.  112;  Peck  v.  Jen- 
ness,  7  How.  612.  -No  principle  of  statutory  construction 
can  justify  the  contention  that  subsec.  (a)  of  §  9  is  to  be 
considered  altogether  apart  from  what  follows  it  and  with 
no  effect  given  to  the  limitations  imposed  upon  subsec.  (a) 
by  the  remaining  language  of  §  9. 

If  the  contention  is  sound  to  the  effect  that  subsec.  (a) 
and  §  9  must  be  taken  without  regard  to  the  rest  of  the 
section,  then  subsec.  (e)  becomes  of  no  effect  whatsoever. 

The  appellant  was  an  “  enemy  ”  within  the  meaning  of 
the  Trading  with  the  Enemy  Act. 
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We  must  concede,  of  course,  that  appellant  was  not 
such  a  corporation  as  subdiv.  (a)  of  §  2  expressly  de¬ 
scribes,  since  it  was  neither  incorporated  within  an  enemy 
country  nor  was  it  doing  business  within  such  territory. 
But  a  majority  of  its  stockholders  were  enemies.  It  is 
possible  that  every  share  of  stock  save  one  was  enemy 
owned. 

Section  2  defines  as  an  “  enemy  ”  “  any  individual, 
partnership,  or  other  body  of  individuals,  of  any  national¬ 
ity,  resident  within  the  territory  ...  of-any  nation  .  .  . 
with  which  the  United  States  is  at  war.”  It  will  scarcely 
be  contended  that  this  language  (and  all  other  language 
in  the  Act)  is  not  to  be  liberally  construed  in  favor  of 
upholding  the  power  of  the  Government  to  do  every¬ 
thing  regarded  by  the  executive  as  necessary  in  the  pros¬ 
ecution  of  a  war.  But  in  a  very  real  sense,  if  not  in  a 
strictly  technical  sense,  a  corporation  is  but  a  “  body  of 
individuals.”  Will  the  Court  say,  keeping  in  view  the 
character  of  this  act  as  a  war  measure,  that  by  reason  of 
somewhat  attenuated  technical  distinctions  the  executive 
branch  of  the  Government  engaged  in  the  prosecution  of 
a  war  could  not,  through  the  thin  corporation  covering, 
strike  at  the  “  enemies  ”  underneath — the  “  body  of  indi¬ 
viduals  ”  who  were  within  even  the  letter  of  the  definition 
the  “  enemies  ”  of  the  nation? 

This  Court  has  often  looked  through  the  corporation 
to  the  individuals  composing  it.  Bank  of  the  United 
Spates  v.  Deveaux,  5  Cr.  61;  McKinley  v.  Wheeler,  130 
U.  S.  630;  United  States  v.  Northwestern  Express  Co 
164  U.  S.  686. 

That  Congress  intended  that  the  corporation  shell 
should  be  pierced  is  apparent  from  the  amendment  of 
June  5,  1920,  §  9  (b),  par.  6,  and  from 'that  of  March  4, 
1923,  §  9  (b),  par.  11. 

Further  light  is  to  be  had  from  the  Joint  Resolution  ter¬ 
minating  the  war,  July  2;  1921,  c.  40,  §  5;  42  Stat.  105, 


BEHN,  MEYER  &  CO.  v.  MILLER.  461 
457  Argument  for  Appellees. 

which  contemplated  the  retention  of  such  property  as 
belonged  when  seized  to  German  and  other  enemy  na¬ 
tionals  whether  in  their  individual  or  corporate  capaci¬ 
ties.  Property  which  has  come  under  the  control  of  the 
United  States  “  from  any  source  .  .  .  whatsoever  ”  is 
to  be  retained.  When  this  resolution  was  passed  the 
property  of  this  appellant  and  others  in  the  same  situa¬ 
tion  had  been  taken  and  was  under  the  control  of  the 
United  States  and  was  therefore  a  part  of  the  property 
contemplated  by  the  act. 

The  war  powers  of  the  Executive,  having  their  origin 
in  the  Constitution,  embraced  the  right  of  temporary 
seizure.  No  duty  was  incumbent  on  the  Executive  to 
inquire  of  Congress  who  were  enemies,  or  whether  those 
who  in  their  individual  capacities  were  concededly  ene¬ 
mies  were  also  enemies  in  a  corporate  capacity.  See 
Steamship  St.  Tudno,  5  Lloyds  Prize  Cas.  198,  (1916 
Probate,  291);  The  Michigan,  5  Lloyds  Prize  Cas.  42; 
Daimler  Co.  v.  Continental  Tyre  &  Rubber  Co.,  2  A.  C 
[1916]  307. 

The  only  provision  in  the  entire  act  for  the  taking  over 
of  enemy  property  by  the  Alien  Property  Custodian  (ex¬ 
cept  as  to  enemy-owned  shares  of  stock  in  American 
corporations)  was  §  7,  subdiv.  (c).  This  provision  au¬ 
thorized  the  taking  over  of  the  property  of  a  corporation 
of  a  country  other  than  the  United  States  if,  as  here, 
a  majority  of  its  stock  was  enemy  owned.  Certainly,  in 
a  very  real  sense  the  property  of  a  corporation  may  be 
said  to  be  held  “  on  account  of,  or  on  behalf  of,  or  for 
the  benefit  of  ”  its  stockholders.  The  executive  depart¬ 
ment  construed' this  provision  as  authorizing  the  seizure 
of  the  property  of  a  corporation  a  majority  of  whose 
stock  was  enemy  owned.  Moreover,  throughout  the  act 
is  indicated  the  intent  of  Congress  that  the  Government 
should  look  beneath  the  corporate  covering  arid  con¬ 
sider  whether  the  stockholders  were  enemies.  See,  for 
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examples,  the  first  part  of  §  7,  as  to  enemy  stockholders 
in  American  corporations,  and,  also,  pars.  6  and  1 1  of 
subsec.  (b)  of  §  9,  as  amended. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court. 

Since  December,  1905,  the  appellant,  Behn,  Meyer  & 
Company,  Limited,  has  been  a  corporation  organized 
under  the  laws  of  The  Straits  Settlements,  a  crown 
colony  of  the  United  Kingdom  of  Great  Britain  and  Ire¬ 
land.  It  has  never  been  a  resident  of  nor  has  it  done 
business  within  the  territory  of  any  nation  at  war  with 
the  United  States  since  April  6,  1917,  or  an  ally  of  such 
nation.  Prior  to  February,  1918,  under  the  supervision 
of  Menzi,  a  stockholder  and  citizen  of  Switzerland,  it 
carried  on.  business  in  the  Philippine  Islands.  During 
that  month,  and  while  subjects  of  Germany  held  most  of 
its  stock,  the  Alien  Property  Custodian,  claiming  au¬ 
thority,  under  the  Trading  with  the  Enemy  Act,  seized 
and  converted  into  cash  the  corporation’s  assets  found 
in  those  Islands.  The  proceeds  are  held  by  him  or  by 
the  Treasurer  of  the  United  States. 

Alleging  that  its  property  had  been  improperly  seized 
and  the  proceeds  were  being  unjustly  withheld,  the 
Company  brought  suit  to  recover  them  in  the  Supreme 
Court,  District  of  Columbia,  July  28,  1922.  Upon  mo¬ 
tion  the  trial  court  dismissed  the  petition,  and  the  Court 
of  Appeals  affirmed  the  decree. 

Following  much  consideration  Congress  passed  the 
original  Trading  with  the  Enemy  Act,  approved  Octo¬ 
ber  6,  1917,  c.  106,  40  Stat.  411.  It  is  long  (nineteen  sec¬ 
tions),  rather  complicated,  and  evinces  the  purpose  to 
clothe  the  President  with  definitely  restricted  powers  in 
respect  of  seizing  property  of  those  designated  as  ene¬ 
mies.  It  has  been  amended  several  times  but  has  always 
contained  the  original  provisions  (§  9)  allowing  recovery 
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of  seized  property  which  did  not  in  fact  belong  to  an 
enemy.  “  By  §  9,  as  twice  amended,  any  one,  ‘  not  an 
enemy  or  ally  of  enemy,’  claiming  any  interest,  right  or 
title  in  any  money  or  other  property  so  sequestered  and 
held  may  give  notice  of  his  claim  and  institute  a  suit  in 
equity.  .  .  .  [The  act]  distinctly  reserves  to  any 

claimant  who  is  neither  an  enemy  nor  an  ally  of  an 
enemy  a  right  to  assert  and  establish  his  claim  by  a  suit 
in  equity  unembarrassed  by  the  precedent  executive  de¬ 
termination.  Not  only  so,  but  pending  the  suit,  which 
the  claimant  may  bring  as  promptly  after  the  seizure 
as  he  chooses,  the  property  is  to  be  retained  by  the  Cus¬ 
todian  to  abide  the  result  and,  if  the  claimant  prevails, 
is  to  be  forthwith  returned  to  him.  Thus  there  is  pro¬ 
vision  for  the  return  of  property  mistakenly  sequestered; 
and  we  have  no  hesitation  in  pronouncing,  it  adequate, 
for  it  enables  the  claimant,  as  of  right,  to  obtain  a  full 
hearing  on  his  claim  in  a  court  having  power  to  enforce 
it  if  found  meritorious.”  Stoehr  v.  Wallace,  255  U.  S. 
239,  243,  246;  Central  Union  Trust  Co.  v.  Garvan,  254 
U.  S.  554;  Commercial  Trust  Co.  v.  Miller,  262  U.  S.  51. 

Section  2,  which  has  remained  unchanged,  declares  that 
“  person  ”  shall  include  corporation  or  body  politic  and 
the  word  “  enemy  ”  shall  be  deemed  to  -mean — 

“(a)  Any  individual,  partnership,  or  other  body  of 
individuals,  of  any  nationality,  resident  within  the  terri¬ 
tory  (including  that  occupied  by  the  military  and  naval 
forces)  of  any  nation  with  which  the  United  States  is  at 
war,  or  resident  outside  the  United  States  and  doing 
business  within  such  territory,  and  any  corporation  incor¬ 
porated  within  such  territory  of  any  nation  with  which 
the  United  States  is  at  w,ar  or  incorporated  within  any 
country  other  than  the  United  States  and  doing  business 
within  such  territory. 

“(b)  The  government  of  any  nation  with  which  the 
United  States  is  at  war,  or  any  political  or  municipal  sub- 
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division  thereof,  or  any  officer,  official,  agent,  or  agency 
thereof. 

“(c)  Such  other  individuals,  or  body  or  class  of  in¬ 
dividuals,  as  may  be  natives,  citizens,  or  subjects  of  any 
nation  with  which  the  United  States  is  at  war,  other  than 
citizens  of  the  United  States,  wherever  resident  or  wher¬ 
ever  doing  business,  as  the  President,  if  he  shall  find  the 
safety  of  the  United  States  or  the  successful  prosecution 
of  the  war  shall  so  require,  may,  by  proclamation,  include 
within  the  term  ‘  enemy.’  ” 

Also,  the  words  “  ally  of  enemy  ”  shall  be  deemed  to 
mean — : 

“(a)  Any  individual,  partnership,  or  other  body  of 
individuals,  of  any  nationality,  resident  within  the  ter¬ 
ritory  (including  that  occupied  by  the  military  and  naval 
forces)  of  any  nation  which  is  an  ally  of  a  nation  with 
which  the  United  States  is  at  war,  or  resident  outride  the 
United  States  and  doing  business  within  such  territory, 
and  any  corporation  incorporated  within  such  territory 
of  such  ally  nation,  or  incorporated  within  any  country 
other  than  the  United  States  a$d  doing  business  within 
such  territory. 

“(b)  The  government  of  any  nation  which  is  an  ally  of 
a  nation  with  which  the  United  States  is  at  war,  or  any 
political  or  municipal  subdivision  of  such  ally  nation,  or 
any  officer,  official,  agent,  or  agency  thereof. 

“(c)  Such  other  individuals,  or  body  or  class  of  indi¬ 
viduals,  as  may  be  patives,  citizens,  or  subjects  of  any 
nation  which  is  an  ally  of  a  nation  with  which  the  United 
States  is  at  war,  other  than  citizens  of  the  United  States, 
wherever  resident  or  wherever  doing  business,  as  the 
President,  if  he  shall  find  the  safety  of  the  United  States 
or  the  successful  prosecution  of  the  war  shall  so  require, 
may,  by  proclamation,  include  within  the  term  *  ally  of 
enemy.’  ” 

After  prohibiting  trade  with,  for  or  on  account  of  any 
enemy  or  ally  of  enemy,  and  making  sundry  provisions 
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for  licenses,  appointment  of  an  Alien  Property  Custodian, 
reports  to  him,  etc.,  etc.,  the  original  act  provided:  - 

Sec.  7(c).  If  the  President  shall  so  require,  any  money 
or  other  property  owing  or  belonging  to  or  held  for,  by, 
on  account  of,  or  on  behalf  of,  or  for  the  benefit  of  an 
enemy  or  ally  of  enemy  not  holding  a  license  granted  by 
the  President  hereunder,  which  the  President  after  in¬ 
vestigation  shall  determine  is  so  owing  or  so  belongs  or 
is  so  held,  shall  be  conveyed,  transferred,  assigned,  deliv¬ 
ered,  or  paid  over  to  the  Alien  Property  Custodian.”  1 
“  Sec.  9.  That  any  person,  not  an  enemy,  or  ally  of 
enemy,  claiming  any  interest,  right,  or  title  in  any  money 
or  other  property  which  may  have  been  conveyed,  trans¬ 
ferred,  assigned,  delivered,  or  paid  to  the  Alien  Property 
Custodian  hereunder,  and  held  by  him  or  by  the  Treas¬ 
urer  of  the  United  States  .  .  .  may  file  with  the  said 

custodian  a  notice  of  his  claim  under  oath  and  in  such 
form  and  containing  such  particulars  as  the  said  custodian 
shall  require;  and  the  President,  if  application  is  ma'cte 
therefor  by  the  claimant,  may,  with  the  assent  of  the 
owner  of  said  property  and  of  all  persons  claiming  any 
right,  title,  or  interest  therein,  order  the  payment,  con¬ 
veyance,  transfer,  assignment  or  delivery  to  said  claimant 
of  the  money  or  other  property  so  held  by  the  Alien  Prop¬ 
erty  Custodian  or  by  the  Treasurer  of  the  United  States 

1  “  Whether  the  objection  would  be  good  if  it  turned  entirely  on 
the  words  of  §  7c,  on  which  the  plaintiff  relies,  we  need  not  consider; 
for  they  obviously  are  qualified  and  explained  by  §  5,  which  very 
plainly  enables  the  President  to  exercise  his  power  under  §  7c  ‘  through 
such  officer  or  officers  as  he  shall  direct.’  By  the  orders  already 
noticed  the  President  directed  that  this  power  be  exercised  through 
the  Alien  Property  Custodian.  It  therefore  is  as  if  the  words  relied 
on  had  been  ‘which  the  President,  acting  through  the  Alien  Prop¬ 
erty  Custodian,  shall  determine  after  investigation  ’  is  enemy-owned, 
etc.  In  short,  a  personal  determination  by  the  President  is  not 
required;  he  may  act  through  the  Custodian,  and  a  determination  by 
the  latter  is  in  effect  the  act  of  the  President.”  Sioehr  v.  Wallace, 
255  U.  S.  239,  244,  245. 
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or  of  the  interest  therein  to  which  the  President  shall 
determine  said  claimant  is  entitled.  ...  If  the  Presi¬ 
dent  shall  not  so  order  within  sixty  days  after  the  filing 
of  such  application,  or  if  the  claimant  shall  have  filed  the 
notice  as  above  required  and  shall  have  made  no  applica¬ 
tion-  to  the  President,  said  claimant  may,  at  any  time 
before  the  expiration  of  six  months  [enlarged  to  eighteen 
months  by  the  Act  of  December  21,  1921,  c.  13,  42  Stat. 
351]  after  the  end  of  the  war,  institute  a  suit  in  equity 
in  the  Supreme  Court  of  the  District  of  Columbia  [Act 
June  11,  1919,  c.  6,  41  Stat.  35]  or  in  the  district  court  of 
the  United  States  for  the  district  in  which  such  claimant 
resides,  or,  if  a  corporation,  where  it  has  its  principal 
place  of  business  (to  which  suit  the  Alien  Property  Cus¬ 
todian  or  the  Treasurer  of  the  United  States,  as  the  case 
may  be,  shall  be  made  a  party  defendant),  to  establish 
the  interest,  right,  title,  or  debt  so  claimed.”  .  .  . 

Section  9  was  materially  amended  by  the  Act  of  June 
5,  1920,  c.  241,  41  Stat.  977.  The  original  section,  quoted 
above,  was  reenacted  as  subsection  (a).  It  provides  for 
recovery  when  the  seized  property  belonged  to  one  not 
an  “  enemy  or  ally  of  enemy — where  the  taking  was  in 
fact  without  warrant  of  law.  Six  subsections — (b),  (c), 
(d),  (e),  (f)  and  (g) — were  added.  Subsection  (b)  per¬ 
mits  recovery  by  some  within  the  definition  of  “  enemy  ” 
whose  property  had  been  lawfully  seized.  Each  of  its 
eight  numbered  paragraphs  includes  such  persons.  Sub¬ 
section  (c)  and  those  parts  of  subsection  (b)  here  spe¬ 
cially  important  follow.  All  of  subsection  (b>  is  printed 
below.2 

2  Subsec.  (b)  In  respect  of  all  money  or  other  property  conveyed, 
transferred,  assigned,  delivered,  or  paid  to  the  Alien  Property  Cus¬ 
todian  or  seized  by  him  hereunder  and  held  by  him  or  by  the  Treas¬ 
urer  of  the  United  States,  if  the  President  shall  determine  that  the 
owner  thereof  at  the  time  such  money  or  other  property  was  required 
to  be  so,  conveyed,  transferred,  assigned,  delivered,  or  paid  to  the 
Alien  Property  Custodian  or  at  the  time  when  it  was  voluntarily 
delivered  to  him  or  was  seized  by  him  was — 
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“  Sec.  9,  Subsec.  (b)  In  respect  of  all  money  or  other 
property  conveyed,  transferred,  assigned,  delivered,  or 
paid  to  the’  Alien  Property  Custodian  or  seized  by  him 
hereunder  and  held  by  him  or  by  the  Treasurer  of  the 
United  States,  if  the  President  shall  determine  that  the 
owner  thereof  at  the  time  such  money  or  other  property 
was  required  to  be  so  conveyed,  transferred,  assigned,  de¬ 
livered,  or  paid  to  the  Alien  Property  Custodian  or  at  the 
time  when  it  was  voluntarily  delivered  to  him  or  was 
seized  by  him  was — .  .  . 

“Par.  (6)  A  partnership,  association,  or  other  unin¬ 
corporated  body  of  individuals  outside  the  United  States, 

(1)  A  citizen  or  subject  of  any  nation  or  State  or  free  city  other 
than  Germany  or  Austria  or  Hungary  or  Austria-Hungary,  and 
is  at  the  time  of  the  return  of  such  money  or  other  property 
hereunder  a  citizen  or  subject  of  any  such  nation  or  State  or  free 
city;  or 

(2)  A  woman  who  at  the  time  of  her  marriage  was  a  subject  or 
citizen  of  a  nation  which  has  remained  neutral  in  the  war,  or  of  a 
nation  which  was  associated  with  the  United  States  in  the  prosecu¬ 
tion  of  said  war,  and  who  prior  to  April  6,  1917,  intermarried  with 
a  subject  or  citizen  of  Germany  or  Austria-Hungary  and  that  the 
money  or  other  property  concerned  was  not  acquired  by  such  woman 
either  directly  or  indirectly  from  any  subject  or  citizen  of  Germany 
or  Austria-Hungary;  or 

(3)  A  woman  who  at  the  time  of  her  marriage  was  a  citizen  of 
the  United  States  (said  citizenship  having  been  acquired  by  birth 
in  the  United  States),  and  who  prior  to  April  6,  1917,  intermarried 
with  a  subject  or  citizen  of  Germany  or  Austria-Hungary,  and  that 
the  money  or  other  property  concerned  was  not  acquired  by  such 
woman  either  directly  or  indirectly  from  any  subject  or  citizen  of 
Germany  or  Austria-Hungary;  or 

(4)  A  citizen  or  subject  of  Germany  or  Austria  or  Hungary  or 
Austria-Hungary  and  was,  at  the  time  of  the  severance  of  diplo¬ 
matic  relations  between  the  United  States  and,  such  nations,  re¬ 
spectively,  accredited  to  the  United  States  as  a  diplomatic  or  con¬ 
sular  officer  of  any  such  nation,  or  the  wife  or  minor  child  of 
such  officer,  and  that  the  money  or  other  property  concerned  was 
within  the  territory  of  the  United  States  by  reason  of  the  service 
of  such  officer  in  such  capacity;  or 
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or  a  corporation  incorporated  within  any  country  'other 
than  the  United  States,  arid  was  entirely  owned  at  such 
time  by  subjects  or  citizens  of  nations,  States,  or  free 
cities  other  than  Germany  or  Austria  or  Hungary  or 
Austria-Hungary  and  is  so  owned  at  the  time  of  the  re¬ 
turn  of  its  money  or  other  property  hereunder;  .  . 

“  Then  the  President,  without  any  application  being 
made  therefor,  may  order  the  payment,  conveyance, 
transfer,  assignment,  or  delivery  of  such  money  or  other 
property  held  by  the  Alien  Property  Custodian  or  by 
the  Treasurer  of  the  United  States,  or  of  the  interest 
therein  to  which  the  President  shall  determine  such  per- 

(5)  A  citizen  or  subject  of  Germany  or  Austria-Hungary,  who 
by  virtue  of  the  provisions  of  sections  4067,  4068,  4069,  and  4070 
of  the  Revised  Statutes,  and  of  the  proclamations  and  regulations 
thereunder,  was  transferred,  after  arrest,  into  the  custody  of  the 
War  Department  of  the  United  States  for  detention  during  the  war 
and  is  at  the  time  of  the  return  of  his  money  or  other  property 
hereunder  living  within  the  United  States;  or 

(6)  A  partnership,  association,  or  other  unincorporated  body  of 
individuals  outside  the  United  States,  or  a  corporation  incorporated 
within  any  country  other  than  the  United  States,  and  was  entirely 
owned  at  such  time  by  subjects  or  citizens  of  nations,  States,  or 
free  cities  other  than  Germany  or  Austria  or  Hungary  or  Austria- 
Hungary  and  is  so  owned  at  the  time  of  the  return  of  its  money 
or  other  property'  hereunder;  or 

(7)  The  Government  of  Bulgaria  or  Turkey,  or  any  political  or 
municipal  subdivision  thereof;  or 

(8)  The  Government  of  Germany  or  Austria  or  Hungary  or 
Austria-Hungary,  and  that  the  money  or  other  property  concerned 
was  the  diplomatic  or  consular  property  of  such  Government;  or 

(9)  [Added  by  Act  March  4,  1923.]  An  individual  who  was 
at  such  time  a  citizen  or  subject  of  Germany,  Austria,  Hungary,  or 
Austria-Hungary,  or  who  is  not  a  citizen  or  subject  of  any  nation, 
State,  or  free  city,  and  that  such  money  or  other  property,  or  the 
proceeds  thereof,  if  the  same  has  been  converted,  does  not  exceed 
in  value  the  sum  of  $10,000,  or  although  exceeding  in  value  the 
sum  of  $10,000  is  nevertheless  susceptible  of  division,  and  the  part 
thereof  to  be  returned  hereunder  does  not  exceed  in  value  the  sum 
of  $10,000:  Provided,  That  an  individual  shall  not  be  entitled,  under 
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son  entitled,  either  to  the  said  owner  or  to  the  person 
by  whom  said  property  was  conveyed,  "  transferred, 
assigned,  delivered,  or  paid  over  to  the  Alien  Property 
Custodian.  ...” 

“Subsec.  (c)  Any  person  whose  property  the 
President  is  authorized  to  return  under  the  provi¬ 
sions  of  subsection  (b)  hereof  may  file  notice  of  claim 
for  the  return  of  such  property,  p  provided  in  subsec¬ 
tion  (a)  hereof,  and  thereafter  may  make  application  to 
the  President  for  allowance  of  such  claim  and/or  may  in¬ 
stitute  suit  in  equity  to  recover  such  property,  as  pro¬ 
vided  in  said  subsection,  and  with  like  effect.  The  Presi- 

this  paragraph,  to  the  return  of  any  money  or  other  property  owned 
by  a  partnership,  association,  unincorporated  body  of  individuals, 
or  corporation  at  the  time  it  was  conveyed,  transferred,  assigned, 
delivered,  or  paid  to  the  Alien.  Property  Custodian,  or  seized  by 
him  hereunder;  or 

(10)  [Added  by  Act  March  4,  1923.]  A  partnership,  association, 
other  unincorporated  body  of  individuals,  or.  corporation,  and  that 
it  is  not  otherwise  entitled  to  the  return  of  its  money  or  other  prop¬ 
erty,  or  any  part  thereof,  under  this  section,  and  that  such  money 
or  other  property,  or  the  proceeds  thereof,  if  the  same  has  been 
converted,  does  not  exceed  in  value  the  sum  of  $10,000,  or  although 
exceeding  in  value  the  sum  of  $10,000,  is  nevertheless  susceptible 
of  division,  and  the  part  thereof  to  be  returned  hereunder  does 
not  exceed  in  value  the  sum  of  $10,000:  Provided,  That  no  insur¬ 
ance  partnership,  association,  or  corporation,  against  which  any 
claim,  or  claims  may  be  filed  by  any  citizen  of  the  United  States 
with  the  Alien  Property  Custodian  within  sixty  days  after  the 
time  this  paragraph  takes  effect,  whether  such  claim  appears  to 
be  barred  by  the  statute  of  limitations  or  not,  shall  be  entitled 
to  avail  itself  of  the  provisions  of  this  paragraph  until  such  claim 
or  claims  are  satisfied;  or 

(11)  [Added  by  Act  March  4,  1923.]  A  partnership,  association, 
or  other  unincorporated  body  of  individuals,  having  its  principal 
place  of  business  within  any  country  other  than  Germany,  Austria, 
Hungary,  or  Austria-Hungary,  or  a  corporation,  organized  or  incor¬ 
porated  within  any  country  other  than  Germany,  Austria,  Hungary, 
or  Austria-Hungary,  and  that  the  control  of,  or  more  than  50  per 
centum  of  the  interests  or  .voting  power  in,  any  such  partnership, 
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dent  or  the  court,  as  the  case  may  be,  may  make  the  same 
determinations  with  respect  to  citizenship  and  other  rele¬ 
vant  facts  that  the  President  is  authorized  to  make  under 
the  provisions  of  subsection  (b)  hereof.” 

Section  9  was  further  amended  by  the  Act  of  March 
4,  1923,  c.  285,  42  Stat.  1511,  1512,  1513,  by  adding  to 
subsection  (b)  three  new  paragraphs — 9,  10  and  11. 
Each  of  these  empowers  certain  persons  to  recover  prop¬ 
erty  or  funds  held  by  the  Alien  Property  Custodian 
and  is  broad  enough  to  include  some  always  within 
the  general  definition  of  “enemy.”  Paragraph  11 
follows — 

“Subsec.  b,  par.  (11)  A  partnership,  association,  or 
other  unincorporated  body  of  individuals,  having  its  prin¬ 
cipal  place  of  business  within  any  country  other  than 
Germany,  Austria,  Hungary,  or  Austria-Hungary,  or  a 
corporation,  organized  or  incorporated  within  any  coun¬ 
try  other  than  Germany,  Austria,  Hungary,  or  Austria- 
Hungary,  and  that  the  control  of,  or  more  th,an  50  per 

association,  other  unincorporated  body  of  individuals,  or  corporation, 
was  at  such  tune,  and  is  at  the  time  of  the  return  of  any  money 
or  other  property,  vested  in  citizens  or  subjects  of  nations,  States 
or  free  cities  other  than  Germany,  Austria,  Hungary,  or  Austria- 
Hungary:  Provided,  however,  That  this  subsection  shall  not  affect 
any  rights  which  any  citizen  or  subject  may  have  under  paragraph 
(1)  of  this  subsection; — 

Then  the  President,  without  any  application  being  made  therefor, 
may  order  the  payment,  conveyance,  transfer,  assignment,  or  de¬ 
livery  of  such  money  or  other  property  held  by  the  Alien  Property 
Custodian  or  by  the  Treasurer  of  the  United  States,  or  of  the  in¬ 
terest  therein  to  which  ■  the  President  shall  determine  such  person 
entitled,  either  to  the  said  owner  or  to  th§  person  by  whom  said  prop¬ 
erty  was  conveyed,  transferred,  assigned,  delivered,  or  paid  over  to 
the. Alien  Property  Custodian:  .  .  .  Provided  further,  however, 
That  except  as  herein  provided  no  such  action  by  the  President 
shall  bar  any  person  from  the  prosecution  of  any  suit  at  law  or  in 
equity  to  establish  any  right,  title,  or  interest  which  he  may  have 
therein. 
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centum  of  the  interests  or  voting  power  in,  any  such 
partnership,  association,  other  unincorporated  body  of 
individuals,  or  corporation,  was  at  such  time,  and  is  at 
the  time  of  the  return  of  any  money  or  other  property, 
Tested  in  citizens  or  subjects  of  nations,  States,  or  free 
cities  other  than  Germany,  Austria,  Hungary,  or  Austria- 
Hungary:  Provided,  however,  That  this  subsection  shall 
not  affect  any  rights  which  any  citizen  or  subject  may 
have  under  paragraph  (1)  of  this  subsection.” 

Appellant  maintains  that  it  was  never  an  enemy  or 
ally  of  enemy  within  the  statutory  definitions;  that  only 
property  of  persons  so  described  was  properly  subject  to 
seizure;  and,  as  it  was  neither  enemy  nor  ally  of  enemy, 
the  provisions  of  §  9,  subsection  (a)  (always  part  of  the 
act)  in  plain  terms  permit  it  to  recover  unlawfully  seized 
property  or  the  proceeds. 

On  the  other  side  the  insistence  is  that  subsection  (c) 
of  §  7  permitted  seizure  of  appellant’s  property  because 
held  “  on  account  of,  or  on  behalf  of,  or  for  the  benefit 
of  ”  stockholders,  the  majority  of  whom  were  enemy  sub¬ 
jects  of  Germany.  Further,  that  although  appellant’s 
property  may  have  been  taken  originally  without  au¬ 
thority,  return  of  it  is  now  impliedly  prohibited  by  sub¬ 
section  (b)  of  §  9,  as  amended  (Acts  of  1920  and  1923),. 
since  this  subsection  applies  in  terms  to  “  all  money  or 
other  property  conveyed,  transferred,  assigned,  delivered, 
or  paid  to  the  Alien  Property  Custodian  or  seized  by 
him  hereunder  and  held  by  him  or  by  the  Treasurer  of 
the  United  States,”  whether  taken  lawfully  or  no.  Para¬ 
graphs  6  and  11  are  specially  relied  upon,  and  it  is  said 
that  they  specify  the  only  classes  of  corporations  now 
permitted  to  recover  and  do  not  include  appellant. 

We  think  subsection  (a)  of  §  9  gives  now,  as  the  same 
words  gave  from  the  first,  the  right  of  recovery  to  any 
person  never  “  an  enemy  or  ally  of  enemy,”  within  the 
statutory  definitions.  Stoehr  v.  Wallace,  supra.  The 
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contrary  view,  urged  by  appellees,  would  greatly  qualify, 
perhaps  delete,  this  subsection,  and  would  place  the 
United  States  in  the  unenviable  position  of  positively  re¬ 
fusing,  after  hostilities  had  ended,  to  give  up  property 
which  had  been  taken  contrary  to  their  own  laws.  It 
would  require  very  clear  words  to  convince  us  that  Con¬ 
gress  intended  any  such  thing. 

Subsection  (b)  adds  to  those  allowed  to  recover  from 
the  first  a  considerable  number  always  within  the  defini¬ 
tion  of  enemy  and  affords  to  them  the  measure  of 
relief  which  Congress  deemed  proper  long  after  peace 
had.  been  actually  restored.  And  this  accords  with  the 
spirit  of  the  provision  in  §  12—' "After  the  end  of  the 
war  any  claim  of  any  enemy  or  of  an  ally  of  enemy  to 
any  money  or  other  property  received  and  held  by  the 
Alien  Property  Custodian  or  deposited  in  the  United 
States  Treasury,  shall  be  settled  as  Congress  shall 
direct.” 

Before  its  passage  the  original  Trading  with  the  Enemy 
Act  was  considered  in  the  light  of  difficulties  certain  to 
follow  disregard  of  corporate  identity  and  efforts  to  fix 
the  status  of  corporations  as  enemy  or  not  according  to 
the  nationality  of  stockholders.  These  had  been  plainly 
indicated  by  the  diverse  opinions  in  Daimler  Co.  v.  Conti¬ 
nental  Tyre  &  Rubber  Co.,  2  A.  C.  [1916]  307,  decided 
June  30,  1916. 

Section  7,  subsection  (c),  was  never  intended,  we  think, 
to  empower  the  President  to  seize  corporate  property 
merely  because  of  enemy  stockholders’  interests  therein. 
Corporations  are  brought  within  the  carefully  framed 
definitions  (§  2)  of  “  enemy  ”  and  “  ally  of  enemy  ”  by 
the  words — “Any  corporation  incorporated  within  such 
territory  of  any  nation  with  which  the  United  States  is 
at  war  [or  any  nation  which  is  an  ally  of  such  nation] 
or  incorporated  within  any  country  other  than  the  United 
States  and  doing  business  within  such  territory.”  And 
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we  find  no  adequate  support  for  the  suggestion  that  Con¬ 
gress  authorized  the  taking  of  property  of  other  corpora¬ 
tions  because  one  or  more  stockholders  were  enemies. 
Logically  carried  out  this  view  would  have  permitted  the 
seizure  of  all  property  of  companies  incorporated  by  any 
associated  power,  e.  g.,  Great  Britain,  solely  because  some 
German  held  one  share  of  the  many  thousand.  The 
result  indicates  that  the  premise  is  bad.  What  the  Presi¬ 
dent  might  do  was  plainly  set  down  in  well  considered 
words. 

The  challenged  decree  must  be  reversed  and  the  cause 
will  be  remanded  to  the  Supreme  Court  of  the  District 
of  Columbia  for  further  proceedings  in  conformity  with 
this  opinion. 

Reversed. 


COMPAGNIE  INTERNATIONALE  DE  PRODUITS 
ALIMENTAIRES  S.  A.  v.  MILLER,  AS  ALIEN 
PROPERTY  CUSTODIAN  OF  THE  UNITED 
STATES,  ET  AL. 

APPEAL  FROM  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  412.  Argued  November  25,  1924. — Decided  January  5,  1925. 

Decided  upon  the  authority  of  Behn,  Meyer  &  Co.  v.  Miller,  ante, 
p.  457. 

54  App.  D.  C.  255,  reversed. 

Appeal  from  a  decree  of  the  Court  of  Appeals  of  the 
District  of  Columbia  affirming  a  decree  of  the  Supreme 
Court  of  the  District  which  dismissed,  on  motion,  ap¬ 
pellant’s  bill  against  the  Alien  Property  Custodian  and 
the  Treasurer  of  the  United  States,  to  recover  the  pro¬ 
ceeds  of  certain  stock  belonging  to  the  appellant,  a  neu¬ 
tral  corporation,  and  which  was  seized  by  the  Custodian 
under  color  of  the  Trading  with  the  Enemy  Act. 

19458° — 25 - 34 
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Mr.  Challen  B.  Ellis,  with  whom  Mr.  Wade  H.  Ellis 
and  Mr.  Henry  Escher  were  on  the  briefs,  for  appellant. 

Mr.  Merrill  E.  Otis,  Special' Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  appellees 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

The  court  below  decided  this  cause  upon  authority  of 
its  opinion  in  Behn,  Meyer  &  Co.  v.  Miller,  296  Fed. 
1002,  which  upon  appeal  became  No.  343  on  our  docket. 
The  decree  therein  has  been  reversed  for  reasons  stated' 
in  the  opinion  just  announced,  ante,  p.  457.  The  two 
causes  present  the  same  issues.  Consequently  the  chal¬ 
lenged  decree  herein  also  must  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  our 
conclusions. 

Reversed. 


UNITED  STATES  ET  AL.  v.  VILLAGE  OF 
HUBBARD,  OHIO. 

UNITED  STATES  ET  AL.  v.  CITY  OF  WELLSVILLE, 

OHIO. 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  OHIO. 

Nos.  25  and  26.  Argued  April  22,  1924;  restored  to  docket  for  re- 
argument  June  9,  1924:  reargued  December  3,  1924. — Decided 
January  5,  1925. 

1.  The  power  of  the  Interstate  Commerce  Commission  to  require 
an  increase  of  intrastate  railway  fares  which  subject  interstate 
commerce  to  unjust  discrimination,  extends  to  interurban  electric 
railroads  engaged  in  interstate  commerce  although  not  operated  as 
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part  of  a  steam  railway  system  or  engaged  in  the  general  trans¬ 
portation  of  freight  in  addition  to  their  passenger  and  express 
business.  P.  476. 

2.  The  fact  that  such  fares  have  been  fixed  by  contracts  between  the 
carriers  and  municipalities,  does  not  deprive  Congress  of  power 
to  authorize  such  increase.  P.  477,  note. 

278  Fed.  754;  id.  769,  reversed, 

Appeals  from  decrees  of  the  District  Court  annulling 
orders  of  the  Interstate  Commerce  Commission  requiring 
increases  of  intrastate  interurban  passenger  fares  on  elec¬ 
tric  railroads  operating  within  and  without  the  State  of 
Ohio.  The  suits  were  brought  by  two  municipalities 
against  the  United  States.  In  each  case  the  Commission 
and  the  carrier  affected  intervened. 

Mr.  Blackburn  Esterline,  Assistant  to  the  Solicitor  Gen¬ 
eral,  for  the  United  States,  at  the  first  argument.  He 
also  filed  a  supplemental  brief  for  the  United  States 
for  the  second  argument. 

Mr.  T.  H.  Hogsett,  with  whom  Mr.  Agnew  Hice  was 
on  the  brief,  for  Steubenville,  East  Liverpool  &  Beaver 
Valley  Traction  Company,  appellant  in  No.  26,  at  the 
second  argument. 

Mr.  Edmond  H.  Moore,  with  whom  Mr.  John  J.  Boyle 
was  on  the  brief,  for  the  Village  of  Hubbard,  appellee 
in  No.  25,  at  both  arguments. 

Mr.  Charles  Boyd,  with  whom  Mr.  George  D.  Ingram 
was  on  the  brief,  for  the  City  of  Wellsville,  appellee  in 
No.  26,  at  both  arguments. 

Mr.  P.  J.  Farrell,  for  the  Interstate  Commerce  Com¬ 
mission,  at  both  arguments. 

Mr.  Douglass  D.  Storey  and  Mr.  TJ.  C.  DeFord,  filed 
a  brief  on  behalf  of  the  Pennsylvania-Ohio  Power  &  Light 
Company,  appellant  in  No.  25. 
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Mr.  Harry  Brokaw,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  City  of  East  Liverpool,  Ohio,  as  amicus 
curiae,  in  No.  26. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

These  cases  were  argued  together.  They  present  on 
substantially  similar  facts  the  question  whether  interur- 
ban  electric  railroads  engaged  in  interstate  commerce  are 
subject  generally  to  regulation  by  the  Interstate  Com¬ 
merce  Commission. 

Each  case  is  a  direct  appeal,  under  the  Act  of  October 
22,  1913,  c.  32,  38  Stat.  208,  220,  from  a  final  decree  of 
the  federal  court  for  northern  Ohio  setting  aside  an  order 
of  the  Commission.  In  each  the  plaintiff  below  was  an 
Ohio  municipality,  and  the  carrier,  who  intervened  as 
defendant,  an  independent  interurban  electric  railroad. 
The  carriers  operate  lines  within  and  between  Ohio 
municipalities,  and  also  between  these  and  a  city  in  an 
adjoining  State.  The  orders  require  the  carriers  to  raise 
intrastate  interurban  passenger  fares  which,  as  the  Com¬ 
mission  found,  subject  interstate  commerce  to  unjust 
discrimination.  Fares  within  the  Ohio  municipalities  are 
not  affected.  Ohio  Rates,  Fares,  and  Charges,  64  I.  C.  C. 
493;  Ohio  and  Pennsylvania  Rates,  Fares,  and  Charges, 
64  1.  C.C.  517. 

The  Commission  granted  the  relief  under  the  rule  of 
The  Shreveport  Case ,  234  U.  S.  342,  and  Railroad  Com¬ 
mission  of  Wisconsin  v.  Chicago,  Burlington  &  Quincy 
R.  R.  Co.,  257  U.  S.  563.  The  District  Court  held  the 
orders  void,  on  the  ground  that  the  jurisdiction  conferred 
by  Congress  upon  the  Commission  did  not  extend  to  in¬ 
terurban  electric  railroads  of  the  character  of  those  here 
involved;  that  its  jurisdiction  was  limited  to  those  which 
are  operated  as  part  of  a  general  steam  railroad  system, 
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or  which,  if  operated  independently,  are  engaged  in  the 
general  transportation  of  freight,  in  addition  to  their  pas¬ 
senger  and  express  business;  and  that  these  carriers  pos¬ 
sessed  neither  of  “  these  dominating  characteristics.” 
Village  of  Hubbard,  Ohio,  v.  United  States,  278  Fed.  754; 
City  of  W ellsville,  Ohio,  v.  United  States,  278  Fed.  769. 
We  have  no  occasion  to  enquire  into  the  correctness  of 
the  latter  ruling,  as  we  are  of  opinion  that  the  Commis¬ 
sion’s  jurisdiction  to  prevent  unjust  discrimination  by 
interurban  electric  railroads  against  interstate  commerce 
is  not  so  limited.1 

In  1897,  the  Commission  assumed  jurisdiction  over  the 
passenger  fares  of  an  electric  railroad  which  operated  be¬ 
tween  the  District  of  Columbia  and  a  neighboring  village 
in  Maryland.  Willson  v.  Rock  Creek  Ry.  Co.,  7  I.  C.  C. 
83.  The  development  of  interurban  roads  became  gen¬ 
eral  about  1902.2  The  authority  to  regulate  them  has 
been  consistently  exercised  by  the  Commission  in  many 
cases  and  for  many  purposes.  Since  1915,  interurban 
electric  roads  have  been  required  to  file  with  it  annual  re¬ 
ports  of  their  finances  and  operations.3  Jurisdiction  over 
Urban  Electric  Lines,  33  I.  C.  C.  536.  In  exercising  au¬ 
thority  over  their  passenger  fares,  no  distinction  has  been 
made  between  those  interurban  roads  which  were,  engaged 
in  the  general  transportation  of  freight  in  addition  to  their 

1  It  was  also  contended  that  because  the  intrastate  fares  had  been 
fixed  by  contract  between  the  municipalities  and  the  carriers  ( Inter¬ 
urban  Railway  &  Terminal  Co.  v.  Public  Utilities  Commission,  98 
Oh.  St.  287),  Congress  was  without  power  to  authorize  an  increase 
of  the  fares.  The  unsoundness  of  this  contention  was  settled  in  New 
York  v.  United  States,  257  U.  S.  591. 

2  See  77  Commercial  A  Financial  Chronicle,  July  25,  1903,  p.  172. 
Louis  E.  Fischer,  “  Economics  of  Interurban  Railways,”  p.  4. 

8  The  uniform  system  of  accounts  for  electric  railways  prescribed 
by  the  Commission  became  effective  July  1,  1914.  For  the  year 
ending  December  31,  1923,  reports  were  filed  by  271  companies. 
They  operated,  in  the  aggregate,  14,165.28  miles  of  road. 
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passenger  and  express  business  and  those  which  were  not.4 
On  the  other  hand  the  distinction  suggested  in  Omaha  & 
Council  Bluffs  Street  Ry.  Co.  v.  Interstate  Commerce 
Commission,  230  U.  S.  324,  337,  between  interurban  rail¬ 
roads  and  urban  or  suburban  street  railways  has  been 
carefully  observed. 

Neither  in  the  Act  to  Regulate  Commerce,  February 
4,  1887,  c.  104,  24  Stat.  379,  nor  in  any  amendments 
thereto  prior  to  that  of  June  18,  1910,  c.  309,  36  Stat.  539, 
552,  is  there  any  specific  reference  to  electric  railroads. 
The  basis  for  the  jurisdiction  of  the  Commission  over 
them,  is  the  generality  of  the  language  of  the  original 
act,  which  declared  in  §  1  that  its  provisions  “shall  apply 
to  any  common  carrier  or  carriers  engaged  in  the  transpor¬ 
tation  of  passengers  or  'property  ...  by  railroad.” 
As  the  act  made  no  distinction  between  railroads  oper¬ 
ated  by  steam  and  those  operated  by  electricity,  the 

4  Boyle  v.  Great  Falls  cfe  Dominion  R.  R.  Co.,  20  I.  C.  C.  232; 
Beall  v.  Washington,  Alexandria  cfe  Mt.  Vernon  Ry.  Go.,  20  I.  C.  C. 
406;  Citizens  of  Somerset  v.  Washington  Ry.  cfe  El.  Co.,  22  I.  C.  C. 
187;  Silvester  v.  City  cfe  Suburban  Ry.,  22  I.  C.  C.  201;  Bitzer  v. 
Washington-Virginia  Ry.  Co.,  24  I.  C.  C.  255;  Virginia  Highlands 
Citizens’  Assn.  v.  Washington-Virginia  Ry.  Co.,  30  I.  C.  C.  593; 
Damon  v.  Crosby  Transportation  Co.,  33  I.  C.  C.  448;  Steubenville 
v.  Tri-State  Ry.  cfe  El.  Co.,  38  I.  C.  C.  281;  St.  Louis,  Mo. -Illinois 
Passenger  Fares,  41  I.  C.  C.  584;  Michigan  Ry.  Co.  v.  Michigan  Cen¬ 
tral  R.  R.  Co.,  49  I.  C.  C.  255;  Louisville  Passenger  Fares,  52  I,  C.  C. 
366;  Newspapers  on  Passenger  Cars,  57  I.  C.  C.  743;  Local  Fares  of 
the  Hudson  cfe  Manhattan  R.  R.  Co.,  58  I.  C.  C.  270;  Joint  Passenger 
Fares,  59  I.  C.  C.  170;  Local  and  Joint  Passenger  Fares,  59  I.  C.  C. 
430;  Beall  v.  Wheeling  Traction  Co.,  60  I.  C.  C.  600;  W.  B.  A.  Com¬ 
muters  Club  v.  Washington,  Baltimore  cfe  Annapolis  El.  R.  R.  Co., 

61  I.  C.  C.  302;  Intrastate  Fares  of  Chicago,  North  Shore  &  Mil¬ 
waukee  R.  R.,  62  I.  C.  C.  188;  Fares  of  Washington-Virginia  Ry.  Co., 

62  I.  C.  C.  200;  New  Albany  v.  Louisville  cfe  Northern  Ry.  cfe  L.  Co., 
64  I.  C.  C.  468;  Intrastate  Rates  Within  Illinois,  77  I.  C.  C.  173.  Of 
the  267  operating  companies  which  filed  reports  for  the  year  1917, 
40  did  not  report  any  freight  revenue.  Of  the  total  revenue  of  all 
the  roads,  only  9.4  per  cent,  was  freight  revenue. 
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Commission  made  none.  Similarly,  the  words  “  common 
carrier  by  railroad  ”  contained  in  the  Federal  Employers’ 
Liability  Act,  April  22,  1908,  c.  149,  35  Stat.  65,  Kansas 
City  Western  Ry.  Co.  v.  McAdow,  240  U.  S.  51 ;  in  the 
Safety  Appliance  Act  of  March  2,  1893,  c.  196,  27  Stat. 
531,  as  amended  March  2,  1903,  c.  976,  32  Stat.  943, 
Spokane  &  Inland  Empire  R.  R.  Co.  v.  Campbell,  241 
U.  S.  497;  and  in  the  Hours  of  Service  Act,  March  4, 
1907,  c.  2939,  34  Stat.  1415,  Denver  &  Interurban  Ry.  Co. 
v.  United  States,  236  Fed.  685,  were  applied  to  inter¬ 
urban  electric  railroads. 

The  correctness  of  the  Commission’s  action  in  assum¬ 
ing  jurisdiction  over  the  interurban  roads  is  confirmed  by 
the  action  of  Congress  which,  in  recent  amendments  of 
the  Act  to  Regulate  Commerce,  limited,  in  respect  to  cer¬ 
tain  subjects,  the  authority  over  them.  The  Commis¬ 
sion  entertained,  in  1908,  applications  of  interurban  elec¬ 
tric  railroads  to  establish  for  freight  through  routes  and 
joint  rates  with  steam  railroads.5  The  Act  of  June  18, 
1910,  c.  309,  36  Stat.  539,  551,  552,  provided  that  “the 
commission  shall  not  .  .  .  establish  any  through 

route,  classification,  or  rate  between  street  electric  pas¬ 
senger  railways  not  engaged  in  .  .  .  transporting 

freight  in  addition  to  their  passenger  and  express  busi¬ 
ness  and  railroads  of  a  different  character.”  6  Transpor¬ 
tation  Act,  1920,  c.  91,  41  Stat.  456,  enlarged,  in  several 
respects,  the  powers  of  the  Commission,  and  dealt  also 
in  other  ways  with  carriers  engaged  in  interstate  com¬ 
merce.  In  doing  so,  it  provided  expressly  in  five  sections 
for  the  exclusion  of  certain  electric  railways  from  the 

5  Chicago  &  Milwaukee  Electric  R.  R.  Co.  v.  Illinois  Central  R.  R. 
Co.,  13  I.  C.  C.  20;  Cedar  Rapids  &  Iowa  City  Ry.  &  L.  Co.  v. 
Chicago  <£*  Northwestern  Ry.  Co.,  13  I.  C.  C.  250. 

6  See  United  States  v.  American  Railway  Express  Co.,  265  U.  S. 
425,  430,  note  3. 
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operation  of  the  powers  conferred;  and  it  also  differ¬ 
entiated  interurban  electric  railways  from  street  and  su¬ 
burban  railways  by  specific  reference  to  each,  although  a 
distinction  in  treatment  was 'made  in  only  one  case.7 
These  provisions  indicate  that  Congress  did  not  intend  to 
deny  to  the  Commission  the  power  to  regulate  interur¬ 
ban  railways  in  other  respects. 

Reversed. 

The  separate  opinion  of  Mr.  Justice  McReynolds. 

In  Omaha  &  Council  Bluffs  Street  Ry.  Co.  v.  Interstate 
Commerce  Commission,  230  U.  S.  324,  decided  June  9, 
1913,  this  Court  pointed  out  the  radical  difference  between 
street  railroads  and  common  carriers  by  railroad  and,  for 
the  potent  reasons  indicated,  held  the  latter  were  within 

7  Section  422,  41  Stat.  488,  which  introduces  the  new  §  15a  deal¬ 
ing  with  the  determination  of  a  fair  return  excludes  “(b)  street  or 
suburban  electric  railways  unless  operated  as  a  part  of  a  general 
steam  railroad  system  of  transportation,  (c)  interurban  electric  rail¬ 
ways  unless  operated  as  a  part  of  a  general  steam  railroad  system  of 
transportation  or  engaged  in  the  general  transportation  of  freight” 
etc.  Section  402,  amending  §  1,  which  provides  for  the  issuance  of 
certificates  of  public  convenience  and  necessity  in  the  case  of  con¬ 
struction,  extension  or  abandonment  of  a  line,  excludes,  by  paragraph 
22,  p.  478,  street,  suburban,  [and]  or  interurban  electric  railways, 
which  are  not  operated  as  a  part  or  parts  of  a  general  steam  rail¬ 
road  system  of  transportation.”  Section  439,  which  inserts  the  new 
§  20a,  concerning  the  issue  of  securities,  excludes,  by  par.  1,  p. 
494,  a  street,  suburban,  or  interurban  electric  railway  which  is 
not  operated  as  a  part  of  a  general  steam  railroad  system  of  trans¬ 
portation.”  Section  209,  concerning  the  guaranty  to  carriers  after 
the  termination  of  federal  control,  excludes,  by  par.  a,  p.  464  “a 
street  or  interurban  electric  railway  not  under  Federal  control  at  the 
time  Federal  control  terminates,  which  has  as  its  principal  source 
of  operating  revenue  urban,  suburban,  or  interurban  passenger  traf¬ 
fic  or  sale  of  power,”  etc.  Section  300,  which  deals  with  the  Labor 
Board,  excludes  by  par.  1,  p.  469,  “a  street,  interurban,  or  suburban 
electric  railway  not  operating  as  part  of  a  general  steam  railroad 
system  of  transportation.” 
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the  Interstate  Commerce  Act  and  the  former  were  not. 
The  distinction  is  certainly  a  sound  one  and,  I  think,  it 
was  rightly  observed  by  the  court  below. 

Since  the  opinion  in  1913  Congress  has  given  much 
consideration  to  the  Interstate  Commerce  Act,  but  no¬ 
where  do  I  find  expression  of  a  definite  purpose  to  disre¬ 
gard  the  limitations  there  approved.  The  question  is 
highly  important;  the  subject  matter  is  essentially  local 
in  nature;  the  States  can  and  should  control  until  and 
unless  Congress,  by  clear  language,  shall  indicate  its 
intent  to  regulate.  The  creators  ought  not  be  deprived 
of  power  over  their  own  creatures  as  to  domestic  traffic 
permitted  only  under  carefully  considered  contracts,  be¬ 
cause  of  detached  and  obscure  sentences  found  here  and 
there  in  a  general  enactment  designed  for  carriers  whose 
lines  constitute  integral  parts  of  the  great  interstate  rail¬ 
way  system  of  the  country. 


MORRISON,  JR.,  ET  AL.  v.  WORK,  SECRETARY 
OF  THE  INTERIOR,  ET  AL. 

APPEAL  FROM  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  112.  Argued  October  24,  1924. — Decided  January  5,  1925. 

1.  A  suit  to  enjoin  the  Secretary  of  the  Interior  and  other  executive 
officers  from  carrying  out  acts  of  Congress  upon  the  ground  that 
they  unconstitutionafly  deprive  the  plaintiff  and  the  other  mem¬ 
bers  of  an  Indian  tribe  of  property  held  for  them  as  individuals 
by  the  United  States,  can  not  be  entertained  in  the  face  of  a 
substantial  defense  that  the  property  is  in  truth  tribal  property 
subject  to  control  by  the  United  States  as  guardian  of  Indians, 
since  for  the  adjudication  of  this  issue  the  United  States  is  an 
indispensable  party,  and  it  cannot  be  sued  without  consent  of 
Congress.  P.  485. 

2.  Under  Act  of  January  14,  1889,  and  by  agreement  with  the 
Chippewa  Indians  of  Minnesota,  reservation  land  was  ceded  to 
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the  United  States,  which  undertook  to  sell  it,  deposit  the  pro¬ 
ceeds  in  the  Treasury  to  the  credit  of  those  Indians,  pay  interest, 
in  specified  ways,  to  them  and  on  their  behalf  and  ultimately 
divide  the  principal  among  the  Indians  then  entitled.  Held,  that 
one  of  the  Indians  has  no  standing  to  maintain  a  class  suit  to 
restrain  executive  officials  from  alleged  excess  of  their  powers 
in  disposing  of  the  funds  and  interest,  since  the  trust  is  the 
obligation  of  the  United  States,  and  the  right  of  the  Indian?  ig 
merely  to  have  the  United  States  administer  it  properly.  P.  486. 

3.  Courts  have  no  power  under  such  circumstances  to  interfere 
with  the  performance  of  the  functions  committed  to  an  executive 
department  of  the  Government,  by  a  suit  to  which  the  United 
States  is  not,  and  cannot  be  made,  a  party.  Id. 

4.  A  mandatory  injunction  is  granted,  not  as  a  matter  of  right,  but 
in  the  exercise  of  a  sound  legal  discretion.  P.  490. 

53  App.  D.  C.  331;  290  Fed.  306,  affirmed. 

Appeal  from  a  decree  of  the  Court  of  Appeals  of  the 
District  of  Columbia,  affirming  a  decree  of  the  Supreme 
Court  of  the  District  which  granted  a  motion  to  dismiss 
appellant’s  amended  bill  for  an  injunction. 

Mr.  Webster  Ballinger,  with  whom  Mr.  Edward  L. 
Rogers  and  Mr.  Frank  D.  Beaulieu  were  on  the  brief,  for 
appellants. 

Mr.  Harry  L.  Underwood,  Special  Assistant  to  the  At¬ 
torney  General,  with  whom  Mr.  Solicitor  General  Beck 
and  Mr.  Assistant  Attorney  General  Wells  were  on  the 
brief,  for  appellees. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

By  the  Act  of  January  14,  1889,  c.  24,  25  Stat.  642, 
and  agreements  made  pursuant  thereto  approved  by  the 
President  March  4,  1890,  the  Chippewa  Indians  of  Min¬ 
nesota  ceded  to  the  United  States  their  title  to  all  lands 
constituting  their  reservations  in  that  State,  except  a 
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small  portion  of  the  White  Earth  and  Red  Lake  Reserva¬ 
tions.1  The  ceded  lands  were  to  be  surveyed  and  classified 
into  pine  and  agricultural  lands,  and  were  to  be  sold 
at  a  price  not  less  than  that  fixed  by  the  act ;  the  pro¬ 
ceeds  were  to  be  deposited  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  Chippewa  Indians  of  Minne¬ 
sota;  and  interest  thereon  was  to  be  paid  by  the  Gov¬ 
ernment  at  the  rate  of  five  per  cent.  Part  of  this  interest 
was  to  be  distributed  annually  in  cash  to  heads  of  fami¬ 
lies  and  guardians  of  minor  orphans;  part  thereof  to 
other  classes  of  Indians;  and  the  remainder  was  to  be 
applied,  under  the  direction  of  the  Secretary  of  the  In¬ 
terior,  for  the  establishment  and  maintenance  of  free 
schools  for  the  Indians.  At  the  end  of  fifty  years  the 
so-called  permanent  fund  was  to  be  divided  in  equal 
shares  and  paid  to  the  Indians  then  entitled  thereto. 
The  United  States  has  exercised  and  is  now  exercising,  in 
respect  to  the  property  dealt  with  in  said  act  and  agree¬ 
ment,  the  powers  of  a  guardian  for  these  Indians  and  of 
a  trustee  in  possession. 

This  suit  was  brought  in  the  Supreme  Court  of  the 
District  of  Columbia  by  Morrison,  who  alleges  that  he 
is  a  member  of  the  class  of  persons  described  as  “  all  the 
Chippewa  Indians  in  the  State  of  Minnesota,”  and  sues 
on  behalf  of  himself  and  others  similarly  situated.  The 
defendants  are  the  Secretary  of  the  Interior,  the  Commis¬ 
sioner  of  the  General  Land  Office,  the  Commissioner  of 
Indian  Affairs  and  the  Secretary  of  the  Treasury.  Re¬ 
lief  is  sought  on  eight  distinct  grounds.  Four  of  them 

1  The  provisions,  of  this  act  and  later  legislation  were  considered 
in  Minnesota  v.  Hitchcock,  185  U.  S.  373;  Naganab  v.  Hitchcock, 
202  U.  S.  473;  Fairbanks  v.  United  States,  223  U.  S.  215;  United 
States  v.  Mille  Lac  Band  of  Chippewas,  229  U.  S.  498;  Johnson 
v.  Gearlds,  234  U.  S.  422;  La  Roque  v.  United  States,  239  U.  S.  62; 
United  States  v.  Waller,  243  U.  S.  452;  Lane  v.  Morrison,  246 
U.  S.  214. 
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rest  upon  charges  that  by  six  later  acts 2  Congress  under¬ 
took  to  modify  or  to  ignore  rights  of  the  Chippewas 
which  had  become  fixed  by  the  agreements  approved 
March  4,  1890;  that  by  carrying  out  the  provisions  of 
these  later  acts  the  defendants,  in  their  official  capacities, 
have  subjected  these  Chippewas  to  great  loss,  and 
threaten  further  injury;  and  that  each  of  the  six  acts 
is  void,  because  it  deprives  them  of  property  in  violation 
of  the  Constitution.  Three  grounds  of  complaint  rest 
upon  charges  that  the  defendants,  acting  officially,  have, 
through  mistaken  and  hence  unauthorized  exercise  of 
powers  granted  by  the  Act  of  1889,  inflicted,  and  threaten, 
further  injury.3  The  eighth  ground  of  complaint  is  that 
loss  has  been  inflicted  and  is  threatened  through  failure 
to  perform  duties  imposed  by  that  act.  The  specific 
prayers  are  for  an  injunction  to  restrain  each  of  the 
threatened  wrongs.  There  is  also  a  prayer  for  general 
relief.  The  defendants  moved  to  dismiss  the  bill.  The 
motions  were  sustained;  and  leave  was  granted  to  amend. 
An  amended  bill  w'as  filed;  defendants  again  moved  to 
dismiss;  a  final  decree  of  dismissal  was  entered  by  the 
trial  court;  and  it  was  affirmed  by  the  Court  of  Appeals 
of  the  District.  290  Fed.  306.  The  case  is  here  on  ap¬ 
peal  under  §  250  of  the  Judicial  Code. 

■  The  objections  presented  by  the  motions  to  dismiss  in¬ 
clude  lack  of  jurisdiction  of  the  court  over  the  subject 
matter;  lack  of  necessary  parties  plaintiff  and  defendant; 

aAct  of  June  27,  1902,  c.  1157,  32  Stat.  400;  Feb.  20,  1904,  c.  161, 
33  Stat.  46;  May  23,  1908,  c.  193,  35  Stat.  268;  May  18,  1916,  c!  ' 
125,  39  Stat.  123,  137;  March  3,  1921,  c.  119,  41  Stat.  1225,  1235; 
May  24,  1922,  c.  199,  42  Stat.  552,  569. 

“Another  ground  of  complaint  relating  to  action  of  the  Govern¬ 
ment  in  recognizing  the  claim  of  Minnesota  under  the  Swamp  Land 
grant  to  a  large  area  of  the  ceded  lands  has  been  withdrawn  because 
of  what  is  alleged  to  be  a  change  in  the  policy  of  the  Secretary  of 
the  Interior  as  indicated  by  the  commencement  of  a  suit  in  this 
Court. 
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and  lack  of  merits.  Every  objection  made  involves  the 
determination  of  the  nature  of  the  title  of  the  Indian's 
to  the  property  in  suit  and  the  nature  of  the  interest  of 
Morrison  therein.  The  differences  in  character  of  the 
three  classes  of  complaint  included  in  the  bill  require  that 
each  class  be  considered  separately.  But  it  is  not  neces¬ 
sary  either  to  state  in  detail  the  facts  concerning  each  of 
the  eight  grounds  of  complaint,  or  to  pass  upon  their 
merits. 

First.  The  four  grounds  of  complaint  which  rest  upon 
the  charge  that  the  defendants  are  depriving  these  Chip- 
pewas  of  their  property  by  carrying  out  the  provisions  of 
the  six  later  acts  of  Congress,  have  this  in  common.  Each 
complaint  relates  to  some  change  made  either  in  the 
method  of  managing  and  disposing  of  the  ceded  lands  or 
in  the  disposition  of  the  proceeds  thereof.  As  to  each, 
it  is  claimed  that  the  defendants’  acts  are  unlawful  be¬ 
cause  Congress  was  powerless  to  make  the  change  without 
the  consent  of  the  Chippewas.  It  is  admitted  that,  as 
regards  tribal  property  subject  to  the  control  of  the 
United  States  as  guardian  of  Indians,  Congress  may  make 
such  changes  in  the  management  and  disposition  as  it 
deems  necessary  to  promote  their  welfare.  The  United 
States  is  now  exercising,  under  the  claim  that  the  prop¬ 
erty  is  tribal,  the  powers  of  a  guardian  and  of  a  trustee 
in  possession.  Morrison’s  contention  is  that,  by  virtue  of 
the  Act  of  1889  and  the  agreements  made  thereunder,  the 
ceded  lands  ceased  to  be  tribal  property  and  the  rights 
of  the  Indians  in  the  lands  and  in  the  fund  to  be  formed 
became  fixed  as  individual  property.  The  Court  of  Ap¬ 
peals  held  this  contention  to  be  unfounded.  We  have 
no  occasion  to  determine  whether  it  erred  in  so  ruling. 
The  .claim  of  the  United  States  is,  at  least,  a  substantial 
one.  To  interfere  with  its  management  and  disposition 
of ‘the  lands  or  the  funds  by  enjoining  its  officials,  would 
interfere  with  the  performance  of  governmental  functions 
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and  vitally  affect  interests  of  the  United  States.  It  is, 
therefore,  an  indispensable  party  to  this  suit.*  It  was  not 
joined  as  defendant.  Nor  could  it  have  been,  as  Con¬ 
gress  has  not  consented  that  it  be  sued.4 5 6  The  bill,  so  far 
as  it  complains  of  acts  done  pursuant  to  the  later  legisla¬ 
tion,  was  properly  dismissed  for  this  reason,  among  others. 

Second.  The  three  grounds  of  complaint  which  rest 
upon  charges  that  the  defendants,  acting  under  color  of 
authority  granted  by  the  Act  of  1889,  have  inflicted  and 
threaten  injury  by  the  exercise  of  powers  not  conferred, 
have  this  in  common.  Each  complaint  involves  the 
charge  that  the  officials  have  erred  either  in  construing 
or  in  applying  that  act  and  the  agreements  approved 
March  4,  1890.  The  Court  of  Appeals  held  all  of  these 
charges  to  be  unfounded.  We  need  not  consider  the  cor¬ 
rectness  of  the  rulings.  Nor  need  we  consider  whether 
the  errors  complained  of  were  decisions  by  a  head  of  an 
executive  department  of  the  Government  of  the  char¬ 
acter  not  subject  to  judicial  review.0  The  bill  was  prop¬ 
erly  dismissed,  so  far  as  concerns  these  three  charges, 
because  the  plaintiff  is  not  in  a  position  to  litigate  in  this 
proceeding  the  legality  of  the  acts  complained  of. 

The  case  at  bar  is  unlike  those  in- which  relief  by  in¬ 
junction  has  been  granted  against  the  head  of  an  execu¬ 
tive  department,  or  other  officer,  of  the  Government  to 
enjoin  an  official  act  on  the  ground  that  it  was  not  within 
the  authority  conferred,  or  that  it  was  an  improper  exer¬ 
cise  of  such  authority,  or  that  Congress  lacked  the  power 
to  confer  the  authority  exercised.  In  those  cases  the  act 

4  Naganab  v.  Hitchcock,  202  U.  S.  473;  Louisiana  v.  Garfield,  211 
U.  S.  70;  New  Mexico  v.  Lane,  243  U.  S.  52.  Compare  Goldberg  v. 
Darnels,  231  U.  S.  218;  Wells  v.  Roper,  246  U.  S.  335,  337;  Lambert 
Run  Coal  Co.  v.  Baltimore  &  Ohio  R.  R.  Co.,  258  U.  S.  377  383. 

8  Turner  v.  United  States,  248  U.  S.  354,  359;  United  States  v. 
Babcock,  250  U.  S.  328,  331.  Compare  Minnesota  v.  Hitchcock  185 
U.  S.  373.  ' 

6  Ness  v.  Fisher,  223  U.  S.  683. 
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complained  of  either  involved  an  invasion  or  denial  of  a 
definite  right  of  the  plaintiff,7  or  it  operated  to  cast  a 
cloud  upon  his  property.8  In  some  of  those  cases  the 
defendant  would  have  been  liable  individually  in  trespass 
unless  he  could  justify  under  authority  conferred.9  Mor¬ 
rison  and  the  other  Chippewas  have  no  right  of  that  char¬ 
acter.  The  lands  ceded  are  the  property  of  the  United 
States.  It  has,  confessedly,  power  to  dispose  of  them.  It 
assumed  the  obligation  of  doing  this  properly,  of  account¬ 
ing  for  the  principal  of  the  trust  fund  to  be  created 
thereby,  and  of  disbursing  properly  the  interest  accruing. 
Each  of  these  three  grounds  of  complaint  involves,  in 
essence,  either  the  charge  of  failure  to  pay  into  the  Treas¬ 
ury  to  the  credit  of  the  Chippewas  money  which  should 
be  credited  to  them  or  the  making  of  a  payment  from  the 
accruing  interest  for  a  purpose  not  authorized.  If  through 
officials  of  the  United  States  these  lands,  or  the  proceeds 

7  American  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S. 
94;  Santa  Fe  Pac.  R.  R.  Co.  v.  Lane,  244  U.  S.  492;  Waite  v.  Macy, 
246  U.  S.  606;  Hammer  v.  Dagenhart,  247  U.  S.  251;  First  National 
Bank  of  Canton  v.  Williams,  252  U.  S.  504;  Fort  Smith  &  Western 

R.  R.  Co.  v.  Mills,  253  U.  S.  206;  Street  v.  Lincoln  Safe  Deposit  Co., 
254  U.  S.  88;  T edrow  v.  Lewis  cfe  Son  Dry  Goods  Co.,  255  U.  S.  98; 
Kennington  v.  Palmer,  255  U.  S.  100;  Kinnane  v.  Detroit  Creamery 
Co.,  255  U.  S.  102;  Weed  &  Co.  v.  Lockwood,  255  U.  S.  104;  Willard 
&  Co.  v.  Palmer,  255  U.  8.  106;  International  Ry.  Co.  v.  Davidson, 
257  U.  S.  506;  Hill  v.  Wallace,  259  U.  8.  44;  Lipke  v.  Lederer,  259 
U.  8.  557;  Regal  Drug  Co.  v.  War  dell,  260  U.  S.  386;  Chastleton 
Corp.  v.  Sinclair,  264  U.  S.  543. 

Noble  v.  Union  River  Logging  R.  R.  Co., 147  U.  S.  165;  Lane  v. 
Watts,  234  U.  S.  525;  Payne  v.  Central  Pac.  Ry.  Co.,  255  U.  S.  228; 
Payne  v  New  Mexico,  255  TJ.  S.  367;  Santa  Fe  Pac.  R.  R.  Co.  v. 
Fall,  259  U.  S.  197;  Baldunn  Co.  v.  Robertson,  265  U.  S.  168. 

9  Noble  v.  Union  River  Logging  R.  R.  Co.,  147  U.  S.  165;  Street 
v.  Lincoln  Safe  Deposit  Co.,  254  U.  S.  88;  Lipke  v.  Lederer,  259  U. 

S.  557;  Regal  Drug  Co.  v.  War  dell,  260  U.  S.  386.  Compare  Phil¬ 
adelphia  Co.  v.  Stimson,  223  U.  8.  605,  620;  Greenleaf  Lumber  Co. 
v.  Garrison,  237  U.  S.  251;  Cunningham  v.  Macon  &  Brunswick  R. 
R.  Co.,  109  U.  S.  446,  452. 
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thereof,  or  the  accruing  interest,  are  improperly  disposed 
of,  it  is  the  United  States,  hot  the  officials,  which  is  under 
obligation  to  account  to  the  Indians  therefor.  In  other 
words,  the  right  of  the  Indians  is  merely  to  have'  the 
United  States  administer  properly  the  trust  assumed.  It 
resembles  the  general  right  of  every  citizen  to  have  the 
Government  administered  according  to  law  and  the  pub¬ 
lic  moneys  properly  applied.10  Courts  have  no  'power, 
under  the  circumstances  here  presented,  to  interfere  with 
the  performance  of  the  functions  committed  to  an  execu¬ 
tive  department  of  the  Government  by  a  suit  to  which 
the  United  States  is  not,  and  cannot  be  made,  a  party.11 

Third.  A  mandatory  injunction  is  sought  to  compel 
the  Secretary  of  the  Interior  to  permit  the  Red  Lake  In¬ 
dians  to  receive  allotments  from  the  Red  Lake  Reserva¬ 
tion,  under  §  2  of  the  General  Allotment  Act  of  February 
8,  1887,  c.  119,  24  Stat.  388.  The  plaintiff  does  not  claim 
to  be  entitled  to  an  allotment  of  any  of  this  land.  He 
is  not  a  Red  Lake  Indian.  He  is  not  seeking  to  enforce 
the  right  of  any  Red  Lake-  Indian  to  an  allotment.  Mor¬ 
rison’s  interest  is  an  indirect  one.  His  complaint  appears 
to  be  this : 

Approximately  700,000  acres  of  land  were  reserved  to 
satisfy  claims  for  allotment  to  the  Red  Lake  Indians. 
Under  the  agreemepts  approved  by  the  President  these 
allotments  were  to  be  made  as  soon  as  practicable  after 

10  Fairchild  v.  Hughes,  258  U.  S.  126;  Massachusetts  v.  Mellon, 
262  U.  S.  447,  486.  Compare  Louisiana  v.  McAdoo,  234  U.  S.  627. 

“Among  the  59  cases  passed  upon  by.  this  Court  in  which  a  suit 
to  enjoin  an  officer  of  the  United  States  was  entertained  but  relief 
was  denied,  there  are  two — Quick  Bear  v.  Leupp,  210  U.  S.  50, 
and  Lane  v.  Morrison,  246  U.  S.  214 — in  which  the  plaintiff  appears 
to  have  had  only  the  same  character  of  interest  as  is  claimed  by  the 
plaintiff  in  the  present  case.  In  these  cases,  relief  was  denied  on  the 
ground  that  the  action  complained  of  was  within  the  scope  of  the 
authority  conferred,  the  question  of  the  plaintiff’s  right  to  litigate 
the  matter  not  having  been  raised. 
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the  taking  of  a  census.  The  amount  of  land  which  will 
actually  be  required  to  satisfy  these  claims  for  allotment 
is  far  less  than  the  700,000  acres  reserved.  The  surplus 
land,  when  ascertained,  will  pass  to  the  United  States  as 
a  part  of  the  ceded  lands.  This  surplus,  like  the  other 
lands,,  must  be  sold;  and,  when  sold,  the  proceeds  must 
be  paid  into  the  trust  fund  for  the  benefit  of  all  the  Chip- 
pewas  in  Minnesota.  If,  and  as  soon  as,  the  trust  fund  is 
augmented  by  the  sale  of  the  surplus  lands,  a  part  of  the 
interest  accruing  on  the  addition  so  made  to  the  trust 
fund  will  be  payable  to  all  the  Chippewas  in  Minnesota, 
including  the  plaintiff.  The  prescribed  census  was  com¬ 
pleted  32  years  before  the  filing  of  the  bill.  No  allot¬ 
ments  have  been  made.  The  delay  in  making  the  allot¬ 
ments  has  postponed  the  determination  of  what  are  sur¬ 
plus  lands,  and  consequently  the  sale  of  the  same.  The 
delay  in  making  sales  has  postponed  the  payment  into  the 
trust  fund  of  the  expected  proceeds  from  sales.  The  delay 
in  making  this  payment  has  deferred  the  accruing  of  inter¬ 
est.  Thus  the  plaintiff  and  others  are  deprived  of  part  of 
their  expected  annual  income.  The  delay  in  making  the 
allotment  has  likewise  deferred  the  commencement  of  the 
running  of  the  fifty-year  period  upon  the  expiration  of 
which  the  trust  fund  is  to  be  distributed.  The  postpone¬ 
ment  of  the  period  of  distribution  results  in  unnecessary 
and  illegal  expenditure  out  of  the  income  of  the  fund. 
It  is  to  avert  such  indirect  losses  that  a  mandatory  in¬ 
junction  is  sought  to  compel  the  Secretary  to  make  the 
allotments. 

Morrison  urges  that  he  is  seeking  to  enforce  the  per¬ 
formance  of  a  merely  ministerial  duty.  Relief  was 
denied  by  the  Court  .of  Appeals  on  the  ground  that  he  is 
not  a  member  of  the  Red  Lake  Band  and  has  shown  no 
authority  to  speak  for  them.  Whether  that  ruling  was 
correct,  whether  the  duty  of  the  Secretary  of  the  Interior 
is  merely  ministerial,  and  whether  the  indirect  or  remote 
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interest  of  the  plaintiff  in  the  performance  of  the  particu¬ 
lar  duty  is  of  a  nature  which  could,  in  any  event,  entitle 
him  to  compel  its  specific  performance  by  judicial 
process — these  are  questions  which  we  have  no  occasion 
to  consider.  A  mandatory  injunction,  like  a  mandamus, 
is  an  extraordinary  remedial  process  which  is  granted, 
not  ,as  a  matter  of  right  but  in  the  exercise  of  a  sound 
judicial  discretion.12  It  issues  to  remedy  a  wrong,  not  to 
promote  one.  No  facts  are  shown  which  justify  its  issue 
in  this  case.  It  is  alleged  that  the  Secretary  of  the  In¬ 
terior  has  “  refused  and  still  refuses  to  allot  a  single  In¬ 
dian  on  the  Red  Lake  Reservation  lands,  or  to  permit 
any  Indian  to  select  or  receive  an  allotment  thereon.”  If 
any  Indian  who  is  entitled  to  an  allotment  has  vainly 
requested  that  it  be  made  to  him,  it  is  not  necessary  to 
seek  redress  indirectly  by  this  proceeding.  Under  the  Act 
of  February  6,  1901,  c.  217,  31  Stat.  760,  any  Indian  who 
claims  to  be  entitled  to  an  allotment  under  any  act  of 
Congress,  may  bring  suit  therefor  against  the  United 
States  in  the  appropriate  district  court.13  Moreover,  the 
course  pursued  by  the  Secretary  of  the  Interior  has  been 
long  acquiesced  in  by  the  Red  Lake  Indians  and  for 
aught  that  appears  it  is  in  accord  with  the  desires  and 
interest  not  only  of  that  Band,  but  also  of  all  the  other 
Chippewas  in  Minnesota  except  the  plaintiff. 

Affirmed. 

12  Duncan  Tovmsite  Co.  v.  Lane,  245  U.  S.  308,  311;  Arant  v. 
Lane,  249  U.  S.  367,  371. 

13  See  United  States  v.  Payne,  264  U.  S.  446. 
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UNITED  STATES  BEDDING  COMPANY  v.  UNITED 

STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  143.  Argued  December  11,  1924.— Decided  January  5,  1925. 

Plaintiff,  alleging  that  it  had  retained  possession  of  its  goods  because 
of  a  circular  of  the  War  Industries  Board  requisitioning  all  such 
goods  for  the  Government,  followed  by  abortive  negotiations  as 
to  price  and  by  incipient  proceedings  to  “commandeer”  which 
were  abandoned  because  of  the  Armistice,  and  that  it  had  sold 
them  thereafter  for  less  than  their  previous  market  value,  sued  in 
the  Court  of  Claims  for  the  difference.  Held,  that  the  suit  could 
not  be  maintained, — 

(a)  Under  the  Dent  Act,  since  the  agreement,  if  any,  had  not 
been  “performed  in  whole  or  in  part,”  nor  had  “expenditures 
been  made  or  obligations  incurred  upon  the  faith  of  the  same  ” 
(P.  493,) 

(b)  Nor  as  upon  an  express  contract  under  the  Tucker  Act,  because 

the  transaction  was  wholly  executory  and  was  not  “  reduced  to 
writing  and  signed  by  the  contracting  parties  with  their  names  at 
the  end  thereof,”  as  required  by  Rev.  Stats.,  §  3744,  (Id.,)  ■ 

(c)  Nor  as  upon  an  implied  contract  under  the  Tucker  Act,  because 
the  only  authority  to  requisition  the  goods  was  §  10  of  the  Lever 
Act,  and  proceedings  under  that  section  are  not  based  on  contract 
and  must  be  brought  in  the  District  Court.  Id. 

58  Ct.  Clms.  341,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Claims  dis¬ 
missing  the  petition  upon  demurrer  for  failure  to  state 
a  cause  of  action. 

Mr.  Raymond  Hudson  for  appellant. 

Mr.  Alfred  A.  Wheat,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  the  United  States. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  of  the  Court  of 
Claims.  The  petition  was  dismissed  on  demurrer  for 
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failure  to  state  a  cause  of  action.  It  alleges  in  substance 
these  facts:  Cotton  linters  are  used  in  the  manufacture 
of  mattresses  and  bedding.  They  are  also  used  as  the 
base  of  smokeless  powder.  The  plaintiff  had  in  stock,  on 
May  27,  1918,  a  lot  of  cotton  linters.  On  that  day,  the 
War  Industries  Board  1  issued  a  circular  “To  dealers  in 
and  users  of  cotton  linters”  notifying  them  for  their 
“  information  and  guidance  ”  that,  because  of  the  Gov¬ 
ernment’s  requirements,- all  linters  were  requisitioned.  On 
July  10,  1918,  it  issued  a  further  circular  on  the  subject. 
Later,  the  Board  had  direct  dealing  with  the  plaintiff 
about  taking  over  its  linters  at  their  actual  value.  A 
price  was  offered  which  the  plaintiff  refused  to  accept. 
The  “Ordnance  Department  then  began  exercising  the 
right  to  commandeer  by  which  the  owner  was  to  be  given 
an  opportunity  to  establish  the  actual  value  of  the  linters 
but  before  this  commandeering  process  was  completed 
the  Armistice  was  signed  and  the  Government  did  not 
then  take  the  linters.”  Because  of  the  Government’s  ac¬ 
tion,,  plaintiff  had  retained  the  linters.  Because  of  the 
release  by  the  Government  after  the  Armistice  of  all 
linters  held  under  such  orders  and  regulations,  the  plain¬ 
tiff’s  stock  became  worth  less  than  it  had  cost  the  plaintiff 
and  less  than  its  market  value  had  been  during  the  pre¬ 
ceding  summer.  The  resulting  loss  was  $11,744.18. 

Plaintiff  contends  that  it  is  entitled  to  recover  the 
amount  of  this  loss.  The  suit  must  have  been  brought 
under  the  Dent  Act,  March  %  1919,  c.  94,  40  Stat.  1272, 
or  under  the  Tucker  Act,  Judicial  Code,  §  145,  upon  the 
ground  that  there  was  either  an  express  executory  con¬ 
tract  to  accept  and  pay  the  war  value  or  that  what  oc¬ 
curred  was  a  legal  taking  from  which  an  implied  agree- 

1  It  was  created  by  the  Council  of  National  Defense,  with  the  ap¬ 
proval  of  the  President,  July  28,  1917.  See  Report  of  the  War  In¬ 
dustries  Board,  March  3,  1921;  Act  of  August  29,  1916,  c.  418,  §  2, 
39  Stat.  619,  649;  Act  of  May  20,  1918,  c.  78,  40  Stat.  556. 
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ment  to  pay  arose,  under  the  doctrine  of  United  States 
v.  Great  Falls  Manufacturing  Co.,  112  U.  S.  645,  and 
later  cases.  We  need  not  discuss  the  precise  facts  alleged 
in  the  petition.2  Whatever  interpretation  be  given  to 
the  action  of  the  War  Industries  Board  and  the  Ordnance 
Department  there  set  forth,  the  plaintiff  must  fail. 

Recovery  can  not  be  had  under  the  Dent  Act,  among 
other  reasons,  because  the  agreement,  if  any,  has  not  been 
“  performed  in  whole  or  in  part  ”  and  no  “  expenditures 
have  been  made  or  obligations  incurred  upon  the  faith 
of  the  same.  Compare  Price  Fire  &  Water  Proofing  Co. 
v.  United  States,  261  U.  S.  179.  Nor  is  recovery  possible 
under  the  Tucker  Act.  It  cannot  be  had  as  upon  an  ex¬ 
press  contract,  because  the  transaction  comes  within  Rev. 
Stats.,  §  3744;  was  not  “  reduced  to  writing,  and  signed 
by  the  contracting  parties  with  their  names  at  the  end 
thereof;  ”  and  was  wholly  executory.  South  Boston  Iron 
Co.  v.  United  States,  118  U.  S.  37;  Erie  Coal  &  Coke 
Corporation  v.  United  States,  decided  this  day,  post,  518. 
Compare  United  States  v.  Andrews  &  Co.,  207  U.  S.  229, 
243;  St.  Louis  Hay  &  Grain  Co.  v.  United  States,  191 
U.  S.  159.  Recovery  cannot  be  had  as  upon  an  implied 
contract,  because  the  only  authority  to  requisition  the 
linters  was  that  conferred  by  §  10  of  the  Lever  Act 
(August  10,  1917,  c.  53,  40  Stat.  276,  279) ;  and  proceed¬ 
ings  under  that  section  are  not  based  on  contract..  Sea¬ 
board  Air  Line  Ry..  Co.  v.  United  States,  261U.'-S.  299, 
304.  Moreover,  they  must  be  brought .  in  the  District 
Court.  United  States  v.  Pfitsch,  256  U.  S.  547. 

We  have  no  occasion,  therefore,  to  consider  whether 
the  United  States  could  ever  be  liable  under  the  Tucker 

4>  .  , 

3  These  are  fully  stated  and  discussed  in  an  able  opinion  by  Mr. 
Ashby  Williams,  In  re  Claims  of  United  States  Bedding  Co.  et  al., 
4  Decisions  of  War  Department  Board  of  Contract  Adjustment,  p. 
325.  (Proceedings  under  the  Dent  Act,  March  2,  1919,  c.  94,  40 
Stat.  1272.) 
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Act,  as  for  a  taking,  for  loss  suffered  through  the  aban¬ 
donment  of  the  “commandeering  process”,  where  the 
owner  had  retained  possession  of  the  property  and  the 
Govemlnent  had  neither  accepted,  used,  or  injured  it. 
Compare  Garrison  v.  City  of  New  York,  21  Wall.  196; 
Bauman  v.  Ross,  167  U.  S.  548,  598-9;  Omnia  Commer¬ 
cial  Co.  v.  United  States,  261  U.  S.  502,  508-9.  Nor  need 
we  consider  whether  it  could  have  been  held  liable  under 
the  Lever  Act,  if  suit  had  been  brought  in  the  District 
Court. 

Affirmed. 

LAW  v.  UNITED  STATES. 

ERROR  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  NINTH 

CIRCUIT. 

No.  550.  Argued  December  8,  1924. — Decided  January  5,  1925. 

1.  A  judgment  of  the  District  Court  based  on  a  general  finding  for 
the  plaintiff  in  a  law  case  tried  without  a  jury  is  not  reviewable 
in  the  Circuit  Court  of  Appeals  upon  the  ground  that  the  plain¬ 
tiff’s  evidence  failed  to  sustain  the  cause  of  action  pleaded  by 
the  complaint.  P.  496. 

2.  In  an  action  oh  a  contract  for  insurance  issued  under  the  War 
Risk  Insurance  Act,  as  amended  October  6,  1917,  jurisdiction  of 
the  District  Court  is  to  be  exercised  in  accordance  with  the  laws 
governing  the  usual  procedure  of  that  court  in  actions  at  law  for 
money  compensation.  Id. 

3.  Error  in  granting  the  Government’s  motion  to  sit  without  a  jury 
in  such  a  case  cannot  be  complained  of  by  the  Government.  Id. 

4.  Denial  of  a  motion  for  special  findings  cannot  be  complained  of 
if  not  excepted  to.  Id. 

299  Fed.  61,  reversed. 

Error  to  a  judgment  of  the  Circuit  Court  of  Appeals 
reversing  a  judgment  for  the  plaintiff,  in  an  action  on 
a  war  risk  insurance  contract,  and  directing  entry  of 
judgment  for  the  United  States.  For  the  opinion  of  the 
District  Court,  see  290  Fed.  972. 
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Mr.  DeWitt  T.  Law  pro  se. 

Mr.  Assistant  Attorney  General  Donovan ,  with  whom 
Mr.  Solicitor  General  Beck  and  Mr.  Harry  S.  Ridgely 
were  on  the  brief,  for  the  United  States. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

This  is  an  action  at  law  brought  in  the  federal  court 
for  Montana  on  a  contract  for  insurance  issued  under  the 
War  Risk  Insurance  Act  as  amended  October  6,  1917, 
c.  105,  40  Stat.  398,  409.  The  United  States  filed  an 
answer  denying  liability  and  moved  for  trial  without  a 
jury.  The  motion  was  granted.  At  the  close  of  plaintiff’s 
evidence  the  defendant  moved  for  judgment.  The  motion 
was  denied.  No  special  findings  of  fact  were  made.  Judg¬ 
ment  for  $3,335  was  entered  for  the  plaintiff  upon  a  gen¬ 
eral  finding.  290  Fed.  972.  Upon  writ  of  error  sued  out 
by  the  Government  the  Circuit  Court  of  Appeals  reversed 
the  judgment  and  directed  the  District  Court  to  enter 
judgment  for  the  defendant.  299  Fed.  61.  The  case  is 
here  on  the  plaintiff’s  writ  of  error  under  §  241  of  the 
Judicial  Code. 

The  action  was  brought  by  the  insured.  The  contract 
provided  for  payment  in  installments  in  case  of  total  and 
permanent  disability.  Whether  the  plaintiff  was  so  dis¬ 
abled  was  the  main  issue.  The  evidence  introduced  by 
him  occupies  forty 'pages  of  the  printed  record.  It  dis¬ 
closed,  among  other  things,  that,  at  the  time  of  enlist¬ 
ment,  plaintiff  was  a  common  laborer  with  but  several 
months  of  recent  high  school  education ;  that  he  was  seri¬ 
ously  wounded  overseas ;  that,  after  discharge,  he  resumed 
his  studies;  that  later,  in  the  rehabilitation  process,  he 
entered  upon  the  study  of  law ;  and  that  he  acted  as  his 
own  counsel  in  the  trial  of  the  case.  The  Government’s 
motion  for  judgment  was  made  on  the  ground,  among 
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others,  that  plaintiff  had  failed  to  prove  that  he  ever  had 
been,  or  then  was,  totally  disabled,  within  the  meaning 
of  the  contract  of  insurance. 

The  Court  of  Appeals  held  that  the  motion  should  have 
been  granted.  Its  judgment  must  be  reversed  and  that 
of  the  District  Court  must  stand,  because  the  case  was 
tried  without  a  jury  and  there  was  only  the  general  find¬ 
ing  for  the  plaintiff.  Neither  the  evidence,  nor  the  ques¬ 
tions  of  law  presented  by  it,  were  reviewable  by  the  Court 
of  Appeals.  To  enquire  into  the  facts*  and  the  conclu¬ 
sions  of  law  on  which  the  judgment  of  the  lower  court 
rests  was  not  permissible.  Norris  v.  Jackson ,  9  Wall.  125; 
Insurance  Co.  v.  Folsom,  18  Wall.  237;  Boardman  v. 
Toffey,  117  U.  S.  271.  The  bill  of  exceptions  and  the 
assignment  of  errors. do  not  attempt  to  present  any  other 
question  which  is  substantial.  The  petition  confessedly 
set  forth  a  good  cause  of  action.  The  District  Court  had 
jurisdiction  of  the  parties  and  of  the  subject  matter.  Its 
decision  is  final. 

The  jurisdiction  possessed  was  that  to  be  exercised  in 
accordance  with  the  laws  governing  the  usual  procedure 
of  the  court  in  actions  at  law  for  money  compensation. 
Crouch  v.  United  States,  ante,  180;  United  States  v. 
Pfitsch,  256  U.  S.  547,  552.  The  District  Court,  having 
erroneously  decided  that  it  was  the  exceptional  jurisdic¬ 
tion  concurrent  with  the  Court  of  Claims,  granted  the 
Government’s  motion  to  sit  without  a  jury.  Of  this  error 
the  Government  cannot  complain.  Nor  can  it  complain 
of  the  denial  by  the  trial  court  of  the  motion  for  special 
findings.  It  did  not  except  thereto.  Whether  special 
findings  can  ever  avail  where  there  was  no  stipulation  in 
writing  waiving  the  jury,  we  need  not  consider.  Compare 
Kearney  v.  Case,  12  Wall.  275;  Campbell  v.  United  States, 
224  U.  S.  99;  Cleveland  v.  Walsh  Construction  Co.,  279 
Fed.  57.  60-63. 


Reversed. 
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HYGRADE  PROVISION  COMPANY,  INC.,  ET  AL.  v. 
SHERMAN,  AS  ATTORNEY  GENERAL  OF  THE 
STATE  OF  NEW  YORK,  ET  AL. 

LEWIS  &  FOX  COMPANY  v.  SHERMAN,  AS  ATTOR¬ 
NEY  GENERAL  OF  THE  STATE  OF  NEW  YORK 
ET  AL. 

SATZ  v.  SHERMAN,  AS  ATTORNEY  GENERAL  OF 
THE  STATE  OF  NEW  YORK,  ET  AL. 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN'  DISTRICT  OF  NEW  YORK. 

Nos.  104-106.  Argued  November  20,  21,  1924.— Decided  January  5, 

1925. 

1.  Equity  will  interfere  to  prevent  criminal  proceedings  under  an  un¬ 
constitutional  statute  when  that  is  necessary  to  effectually  protect 
property  rights.  P.  500. 

2.  A  criminal  statute  is  not  lacking  in  due  process  of  law  merely  be¬ 
cause  the  application  of  its  prohibition  may  be  uncertain  in  excep¬ 
tional  cases;  and  the  more  clearly  so  where  the  act  defined  is  made 
criminal  only  when  performed  with  a  specific  intent  to  defraud. 
P.  501. 

3.  Laws  of  New  York  punishing  those  who  sell  or  expose  for  sale 
meat  or  meat  preparations  falsely  misrepresenting  them  as 
“Kosher,”  or  “  as  having  been  prepared  under  and  of  a  product  or 
products  sanctioned  by  the  orthodox  Hebrew  religious  require¬ 
ments,”  or  who  sell  or  expose  for  sale  in  the  same  place  both 
Kosher  and  non-Kosher  meat  etc.,  without  signs  indicating  that 
both  kinds  are  sold  and  labeling  the  articles  accordingly,  do  not 
violate  the  rights  of  dealers  under  the  due  process  and  equal  pro¬ 
tection  clauses  of  the  Fourteenth  Amendment  or  infringe  the 
Commerce  Clause.  Pp.  501,  503. 

Affirmed. 

Appeals  from  decrees  of  the  District  Court  dismissing 

the  bills  in  three  suits  brought  by  dealers  to  enjoin  the 

Attorney  General  of  the  State- of  New  York  and  the  Dis¬ 
trict  Attorney  of  the  County  of  New  York  from  proceed- 
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ing  against  the  plaintiffs  under  chapters  580  and  581, 
Laws  of  New  York,  1922,  .respecting  the  sale  of  “  Kosher  ” 
meat  and  meat  preparations. 

Mr.  David  L.  Podell,  with  whom  Mr.  Benjamin  S. 
Kirsh  was  on  the  brief,  for  appellants. 

Mr.  Samuel  H.  Hofstadter,  with  whom  Mr.  H.  H.  Nord- 
linger  was  on  the  brief,  for  Sherman,  Attorney  General, 
appellee. 

Mr.  Felix  C.  Benvenga,  with  whom  Mr.  Charles  Henry 
was  on  the  brief,  for  Banton,  District  Attorney,  appellee. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

These  appeals  challenge  the  constitutionality  of  cc. 
580  and  581,  2  Laws  of  New  York,  1922,  pp.  1314-1315, 
as  being  in  contravention  of  the  due  process  and  equal 
protection  of  the  law  clauses  of  the  Fourteenth  Amend¬ 
ment  and  the  commerce  clause  of  the  Constitution  of  the 
United  States.  So  far  as  these  cases  are  concerned,  the 
statutes  are  substantially  alike,  and  it  is  enough  to  refer 
to  c.  581  which  provides  that  any.  person  who  with  intent 
to  defraud:  .  ._.  “4.  Sells  or  exposes  for  sale  any  meat 
or  meat  preparation  and  falsely  represents  the  same  to 
be  kosher,  or  as  having  been  prepared  under  and  of  a 
product  or  products  sanctioned  by  the  orthodox  Hebrew 
religious  requirements;  or  falsely  represents  any  food 
product  or  the  contents  of  any  package  or  container  to 
be  so  constituted  and  prepared,  by  having  or  permitting 
to  be  inscribed  thereon  the  word  ‘  kosher  ’  in  any  lan¬ 
guage;  or  sells  or  exposes  for  sale  in  the  same  place  of 
business  both  kosher  and  nonkosher  meat  or  meat  prepa¬ 
rations  who  fails  to  indicate  on  his  window  signs  and  all 
display  advertising,  in  block  letters  at  least  four  inches 
in  height,  ‘  kosher  and  nonkosher  meat  sold  here;’  or  who 
exposes  for  sale  in  any  show  window  or  place  of  business 
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both  kosher  and  nonkosher  meat  or  meat  products  who 
fails  to  display  over  such  meat  or  meat  preparation  so 
exposed  a  sign  in  block  letters  at  least  four  inches  in 
height  reading  £  kosher  meat/  or  ‘  nonkosher  meat/  as 
the  case  may  be,”  is  guilty  of  a  misdemeanor. 

Separate  suits  were  brought  against  appellees  to  enjoin 
them  from  proceeding  against  appellants  for  any  alleged 
failure  to  comply  with  the  foregoing  statutory  require¬ 
ments  or  from  making  any  threats  of  prosecuting  or  from 
conducting  any  prosecutions  by  reason  of  any  failure  to. 
label  any  of  the  meats  sold  as  “  not  kosher  ”  or  otherwise 
interfering  with  or  seeking  to  prevent  the  full,  free  and 
unhampered  sale  of  their  products  without  labeling,  etc., 
and  from  injuring  their  business  “  by  compelling  it  to 
be  discredited  in  standing  and  reputation,  and  by  having 
its  merchandise  wrongfully  branded  as  ‘nonkosher/  in 
accordance  with  the  requirements  of  said  enactments.” 

The  several  bills  allege  that  appellees  “  have  threat¬ 
ened  to  prosecute  all  complaints  against  persons  or  con¬ 
cerns  engaged  as  manufacturers,  dealers,  retailers,  or 
otherwise  in  the  sale  of  raw  or  prepared  meat  commodi¬ 
ties,  who  are  charged  with  violating  the  statutes;  ”  that  by 
reason  of  these  threats  and  of  the  fear  inspired  by  the 
requirements  of  the  statutes,  when  called  upon  at  their 
peril  to  determine  whether  their  products  are  kosher  and 
label  the  same,  appellants  have  decided  and  will  continue 
to  decide  that  all  products  sold  by  them  are  not  kosher; 
that  such  determination  has  been  and  will  be  induced  by 
the  fear  that  some  judge  or  jury  might  determine  that  the 
Rabbinical  law  or  the  customs,  traditions  and  precedents 
of  the  orthodox  Hebrew  religious  requirements  necessitate 
that  even  such  meats  as  appellants  sell  as  kosher  are  not 
kosher.  The  bills  contain  allegations  tending  to  show  the 
impossibility  or,  at  least,  the  great  difficulty  of  determin¬ 
ing  with  certainty  what  is  kosher  according  to  the  Rab¬ 
binical  law  and  the  customs,  traditions  and  precedents 
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of  the  orthodox  Hebrew  religious  requirements;  but  ap¬ 
pellants  allege  that  whenever  they  could  possibly  deter¬ 
mine  in  advance  whether  any  meat  commodity  in  their 
honest  belief  might  be  called  kosher,  they  have  sold  the 
same  as  kosher,  but  not  otherwise.  The  bills  aver  that 
irreparable  injury  to  appellants’  business,  property,  good 
will  and  reputation  will  result.  It  does  not  appear  that 
any  of  the  appellants  has  ever  been  prosecuted  for  a 
violation  of  the  statutes  or  has  ever  been  specifically 
threatened  with  prosecution,  the  threats  alleged  being, 
in  substance,  simply  that  all  violators  of  the  statutes  will 
be  prosecuted.  The  District  Court,  in  each  case,  after 
a  hearing  upon  an  order  to  show  cause  why  a  preliminary 
injunction  should  not  issue,  upheld  the  statutes,  denied 
the  injunction  and  dismissed  the  bill. 

The  general  rule  is  that  equity  will  not  interfere  to  pre¬ 
vent  the  enforcement  of  a  criminal  statute  even  though 
unconstitutional.  Packard  v.  Banton,  264  U.  S.  140,  143; 
In  re  Sawyer,  124  U.  S.  200,  209-211;  Davis  &  Famum 
Manufacturing  Co.  v.  Los  Angeles,  189  U.  S.  207,  217. 
But  appellants  seek  to  bring  themselves  within  an  excep¬ 
tion  to  this  general  rule,  namely,  that  a  court  of  equity 
will  interfere  to  prevent  criminal  prosecutions  under  an 
unconstitutional  statute  when  that  is  necessary  to  effectu¬ 
ally  protect  property  rights.  Packard  v.  Banton,.  supra; 
Terrace  v.  Thompson,  263  U.  S.  197,  214.  That  these 
bills  disclose  such  a  case  of  threatened  actual  and  immi¬ 
nent  injury  as  to  come  within  the  exception  is  not  beyond 
doubt.  But  upon  a  liberal  view  of  the  decisions  above 
cited  and  other  decisions  of  this  Court  (see  Kennington  v. 
Palmer,  255  U.  S.  100,  and  cases  referred  to  in  footnote), 
we  accept  the  conclusion  of  the  lower  court,  based  on  the 
decisions  of  this  Court,  that  if  the  statutes  under  review 
are  unconstitutional  appellants  are  entitled  to  equitable 
relief;  and  pass  to  a  consideration  of  the  constitutional 
questions. 


HYGRADE  PROVISION  CO.  v.  SHERMAN.  501 

497  Opinion  of  the  Court. 

1*  The  specific  complaint  is  that  the  word  “  kosher  ” 
and  the  phrase  “  orthodox  Hebrew  religious  require¬ 
ments  ”  are  so  indefinite  and  uncertain  as  to  cause  the 
statutes  to  be  unconstitutional  for  want  of  any  ascertain¬ 
able  standard  of  guilt.  It  is  in  support  of  this  assump¬ 
tion  that  appellants  allege  they  are  unable  to  determine 
with  any  degree  of  certainty  whether  a  particular  meat 
product  is  kosher,  and,  when  called  upon,  at  their  peril, 
to  make  a  determination  and  label  the  product  accord¬ 
ingly,  they  have  decided  and  will  continue  to  decide  that 
all  of  the  products  sold  by  them  are  nonkosher.  But- 
obviously  the  statutes  put  no  such  burden  upon  them,, 
since  they  expressly  require  that  any  representation  that 
a  product  is  kosher  must  not  only  be  false  but  made  with 
intent  to  defraud.  The  Appellate  Division  of  the  Su¬ 
preme  Court  of  New  York,  upholding  the  validity  of  a 
statute  substantially  the  same  as  those  now  under  review, 
in  People  v.  Atlas,  183  App.  Div.  595,  596-597,  thus  char¬ 
acterized  it: 

“  The  purpose  of  the  statute,  manifestly,  is  to  prevent 
and  punish  fraud  in  the  sale  of  meats  or  meat  prepara¬ 
tion,  and  it  only  operates  on  those  who  knowingly  violate 
its  provisions,  for  it  is  expressly  provided  that  there  must 
be  both  an  intent  to  defraud  and  a  false  representation.” 

It  thus  appears  that,  whatever  difficulty  there  may  be 
in  reaching  a  correct  determination  as  to  whether  a  given 
product  is  kosher,  appellants  are  unduly  apprehensive  of 
the  effect  upon  them  and  their  business,  of  a  wrong  con¬ 
clusion  in  that  respect,  since  they  are  not  required  to  act 
at  their  peril  but  only  to  exercise  their  judgment  in*  good 
faith,  in  order  to  avoid  coming  into  conflict  with  the  stat¬ 
utes.  Indeed,  putting  the  statutes  aside,  such  judgment 
they  would  be  bound  to  exercise  upon  ordinary  principles 
of  fair  dealing.  By  engaging  in  the  business  of  selling 
kosher  products  they  in  effect  assert  an  honest  purpose 
to  distinguish  to  the  best  of  their  judgment  between 
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what  is  and  what  is  not  kosher.  The  statutes  require  no 
more.  Furthermore,  the  evidence,  while  conflicting,  war¬ 
rants  the  conclusion  that  the  term  “  kosher  ”  has  a  mean¬ 
ing  well  enough  defined  to  enable  one  engaged  in  the 
trade  to  correctly  apply  it,  at  least  as  a  general  thing.  If 
exceptional  cases  may  sometimes  arise  where  opinions 
might  differ,  that  is  no  more  than  is  likely  to  occur,  and 
does  occur,  in  respect  of  many  criminal  statutes  either 
upheld  against  attack  or  never  assailed  as  indefinite.  In 
Nash  v.  United  States ,  229  U.  S.  373,  376-7,  this  Court 
had  before  it  a  similar  contention  in  respect  of  the  Anti- 
Trust  Act  and  disposed  of  it  as  follows: 

“And  thereupon  it  is  said  that  the  crime  thus  defined 
by  the  statute  contains  in  its  definition  an  element  of 
degree  as  to  which  estimates  may  differ,  with  the  result 
that  a  man  might  find  himself  in  prison  because  his  hon¬ 
est  judgment  did  not  anticipate  that  of  a  jury  of  less 
competent  men.  ... 

“  But  apart  from  the  common  law  as  to  restraint  of 
trade  thus  taken  up  by  the  statute  the  law  is  full  of  in¬ 
stances  where  a  man’s  fate  depends  on  his  estimating 
rightly,  that  is,  as  the  jury  subsequently  estimates  it, 
some  matter  of  degree.  If  his  judgment  is  wrong,  not 
only  may  he  incur  a  fine  or  a  short  imprisonment,  as 
here;  he  may  incur  the  penalty  of  death.” 

See  also,  Waters-Pierce  Oil  Co.  v.  Texas  (No.  1),  212 
U.  S.  86,  109;  Miller  v.  Strahl,  239  U.  S.  426,  434;  Sligh 
v.  Kirkwood,  237  U.  S.  52;  Coomer  v.  United  States,  213 
Fed.  1,  5.  Many  illustrations  will  readily  occur  to  the 
mind,  as  for  example  statutes  prohibiting  the  sale  of 
intoxicating  liquors  and  statutes ,  prohibiting  the  trans¬ 
mission  through  the  mail  of  obscene  literature,  neither 
of  which  have  been  found  to  be  fatally  indefinite  be¬ 
cause  In  some  instances  opinions  differ  in  respect  of 
what  falls  within  their  terms.  Moreover,  as  already  sug¬ 
gested,  since  the  statutes  require  a  specific  intent  to  de- 
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fraud  in  order  to  encounter  their  prohibitions,  the  hazard 
of  prosecution  which  appellants  fear  loses  whatever  sub¬ 
stantial  foundation  it  might  have  in  the  absence  of  such 
a  requirement.  Omaechevarria  v.  Idaho,  246  U.  S.  343, 
348. 

2.  Lewis  &  Fox  Co.  is  a  Massachusetts  corporation  con¬ 
ducting  a  general  provision  supply  business  including  the 
shipment  and  sale  of  original  packages  into  and  within 
the  State  of  New  York.  It  is  this  situation  which  forms 
the  basis  of  the  contention  that  the  commerce  clause  is 
violated.  It  is  enough  to  say  that  the  statutes  now  as¬ 
sailed  are  not  aimed  at  interstate  commerce,  do  not  im¬ 
pose  a  direct  burden  upon  such  commerce,  make  no  dis¬ 
crimination  against  it,  are  fairly  within  the  range  of  the 
police  power  of  the  State,  bear  a  reasonable  relation  to 
the  legitimate  purpose  of  the  enactments,  and  do  not 
conflict  with  any  congressional  legislation.  Under  these 
circumstances  they  are  not  invalid  because  they  may  in¬ 
cidentally  affect  interstate  commerce.  Sligh  v.  Kirkwood, 
237  U.  S.  52,  60-61;  Savage  v.  Jones,  225  U.  S.  501, 
524-526. 

Affirmed. 

Mr.  Justice  Brandeis  took  no  part  in  the  considera- 
,ion  of  this  case. 


FARMERS  &  MECHANICS  NATIONAL  BANK  OF 
FORT  WORTH,  TEXAS,  v.  WILKINSON,  TRUS¬ 
TEE,  AND  THE  UNITED  STATES. 

APPEAL  PROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  TEXAS. 

No.  487.  Motion  to  dismiss  submitted  October  6,  1924.— Decided 

January  5,  1925. 

1.  When  a  decree  of  the  District  Court  has  been  affirmed  by  a 
decree  of  the  Circuit  Court  of  Appeals  which  this  Court  has 
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declined  to  review  by  certiorari,  questions  concerning  its  validity 
and  merits  cannot  be  reopened  either  by  the  District  Court  or 
through  an  attempted  review  in  this  Court,  by  direct  appeal  or 
Writ  of  error,  of  the  order  enforcing  the  mandate.  P.  506. 

2.  An  order  of  the  District  Court  inflicting  punishment  for  con¬ 
tempt  is  not  ordinarily  reviewable  in  this  Court  by  direct  ap¬ 
peal  or  writ  of  error.  Id. 

3.  Of  writ  of  error  and  appeal,  the  former  is  the  appropriate  mode 
of  review  in  criminal  contempts;  but  c.  448,  §  4,  39  Stat.  727, 
renders  the  distinction  unimportant.  P.  507. 

4.  An  order  of  the  District  Court  punishing  a  party  for  contempt 
in  disobeying  an  order  made  to  enforce  a  mandate  from  the 
Circuit  Court  of  Appeals,  cannot  be  reviewed  here  by  direct  writ 
of  error  upon  the  grounds  that  it  exceeded  the  District  Court’s 
•jurisdiction  and  infringed  constitutional  rights,  where  these  ques¬ 
tions  were  foreclosed  by  the  decree  of  the  Circuit  Court  of  Ap¬ 
peals  upon  which  the  mandate  issued.  Id. 

Appeal  dismissed. 

Appeal  from  an  order  of  the  District  Court  command¬ 
ing  the  appellant  to  make  a  payment,  as  ordered  by  a 
referee  in  bankruptcy,  and  fining  the  appellant  for  con¬ 
tumacy  in  having  refused  to  do  so.  The  referee’s  order 
was  made  in  pursuance  of  a  mandate  from  the  Circuit 
Court  of  Appeals.  See  295  Fed.  120. 

Mt.  Mark  McMahon,  for  appellee,  in  support  of  the 
motion  to  dismiss  or  affirm.  Mr.  George  M.  Conner  and 
Mr.  Orestes  Mitchell  were  also  on  the  briefs. 

Mr.  Charles  A.  Boynton,  for  appellant,  in  opposition 
to  the  motion.  Mr.  W.  E.  Spell,  Mr.  Clay  Cooke,  Mr. 

J.  A.  Templeton  and  Mr.  G.  A.  Stultz  were  also  on  the 
brief. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

The  Walker  Grain  Company,  on  July  27,  1918,  bor¬ 
rowed  from  the  American  National  Bank  of  Fort  Worth, 
Texas,  $10,000,  for  which  it  executed  its  demand  note 


FARMERS  NAT.  BANK  v.  WILKINSON.  505 

5°3  Opinion  of  the  Court. 

payable  to  the  bank.  August  16th  following,  a  petition 
in  bankruptcy  was  filed  against  the  Grain  Company, 
upon  which  it  was  adjudicated  a  bankrupt.  After  the 
petition  was  filed  the  bankupt  paid  the  amount  of  the 
note,  and,  thereafter,  appellant  succeeded  to  all  the 
assets  and  rights  and  assumed  all  the  liabilities  of  the 
American  National.  Upon  these  facts  the  trustee  in  bank¬ 
ruptcy  filed  a  motion  with  the  referee  to  summarily  re¬ 
quire  appellant  to  restore  the  amount  of  such  payment. 
Appellant,  by  proper  pleading,  denied  the  jurisdiction  of 
the  referee,  insisted  that  the  trustee  should  proceed  by  a 
plenary  suit,  and  alleged  that  the  note  was  secured  by 
property  of  the  bankrupt  and  that  the  payee  bank  was 
entitled  to  priority  of  payment.  The  referee  found  that 
the  note  was  not  so  secured,  that  appellant  had  no  color 
of  right  to  the  payment  made  after  the  commencement 
of  the  bankruptcy  proceedings,  and  ordered  appellant  to 
pay  over  to  the  trustee  the  amount  received.  The  find¬ 
ings  ,and  conclusions  of  the  referee  were  approved  by  an 
order  of  the  district  court,  and  its  order  was  affirmed  upon 
petition  to  revise  by  the  court  of  appeals  for  the  fifth  cir¬ 
cuit,  295  Fed.  120;  and  this  court  denied  a  petition  for 
certiorari.  264  U.  S.  588.  After  the  mandate  had  gone 
down  to  the  district  court,  the  referee  ordered  appellant  to 
comply  therewith,  but  appellant  refused  to  do  so,  which 
refusal  was  certified  to  the  district  court  for  its  action.  At 
the  same  time  the  trustee  moved  the  court  for  an  order 
to  compel  compliance  with  the  mandate.  After  a  hearing 
the  district  court  found  appellant  guilty  of  contempt,  and, 
in  addition  to  commanding  payment  of  the  amount  or¬ 
dered  by  the  referee,  imposed  a  fine  of  $2,500,  as  punish¬ 
ment  for  appellant’s  contumacious  behavior,  one-half  pay¬ 
able  to  the  United  States  and  one-half  to  the  trustee  in 
bankruptcy.  From  this  order  appellant  has  not  only 
taken  this  appeal  but  also  a  petition  to  revise  to  the 
circuit  court  of  appeals  for  the  fifth  circuit. 

19458°— 25 - 36 
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Appellee  has  submitted  a  motion  to  dismiss  the  appeal 
or  affirm  the  decree  of  the  district  court  upon  the  grounds, 
among  others,  that  this  court  is  without  authority  to 
entertain  the  appeal,  and  .  that  there  is  no  substance  in 
the  questions  sought  to  be  presented.  The  motion  to  dis¬ 
miss  must  be  granted. 

Upon  the  appeal  here  appellant  seeks  a  review  of  the 
order  adjudging  appellant  in  contempt  and  also  of  the 
jurisdictional  issues  disposed  of  by  the  original  decree 
approving  the  action  of  the  referee  which  the  circuit  court 
of  appeals  refused  to  disturb.  All  questions  concerning 
the  validity  and  merits  of  that  decree  were  finally  dis¬ 
posed  of  by  the  decree  of  the  circuit  court  of  appeals  and 
the  denial  of  the  application  for  a  certiorari  by  this  court. 
The  district  court  was  bound  to  give  effect  to  the  decision 
of  the  circuit  court  of  appeals;  so  that  what,  in  effect,  we 
are  asked  to  do  is  to  review  and  reverse  the  decree  of  the 
latter.  The  power  here  to  review  that  decree  has  been 
exhausted;  but,  in  any  event,  it  could  not  be  exercised 
upon  direct  appeal  or  error.  Brown  v.  Alton  Water  Co., 
222  U.  S.  325,  331-334;  Carter  v.  Roberts,  177  U.  S.  496, 
500;  Union  Trust  Co.  v.  Westhus,  228  U.  S.  519,  522- 
524;  Metropolitan  Co.  v.  Kaw  Valley  District,  223  U.  S 
519,  522-524;-  Shapiro  v.  United  States,  235  U.  S.  412, 
415-417. 

It  follows  that  the  only  questions  open  for  considera¬ 
tion  are  those  arising  from  the  contempt  order.  But 
that  order,  being  in  part  punitive,  takes  character  from 
its  criminal  feature  and,  ordinarily,'  such  an  order  is  not 
open  to  review  by  this  court  upon  direct  appeal  or  error. 
O’Neal  v.  United  States,  190  U.  S.  36,  38;  Hayes  v. 
Fischer,  102  U.  S.  121,  122;  In  re  Chetwood,  165  U.  S. 
443,  462.  And  see  Union  Tool  Co.  v.  Wilson,  259  U.  S. 
107,  110-111 ;  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  324, 
336-338;  Matter  of  Christensen  Engineering  Co.,  194  U. 
S.  458,  461;  In  re  Merchants’  Stock  Co.,  223  U.  S.  639, 
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641-642.  It  may  be  said  in  passing  that  the  case  is  here 
upon  appeal  not  upon  writ  of  error,  the  appropriate  mode 
of  review  in  criminal  contempts;  but  that  is  unimportant 
under  c.  448,  §  4,  39  Stat.  726,  727,  requiring  disregard  of 
such  mistakes. 

Appellant  insists,  however,  that  the  jurisdiction  of  this 
court  attaches  upon  the  grounds  that  the  district  court 
was  without  jurisdiction  to  make  the  order  and  that 
there  was  a  denial  of  constitutional  rights.  See  Grant  v. 
United  States,  227  U.  S.  74,  78-79.  Jurisdiction  of  the 
district  court  here  over  the  person  and  over  the  subject- 
matter  of  contempts  is  beyond  question;  and  the  chal¬ 
lenge  to  the  jurisdiction,  as  well  as  the  assumed  denial  of 
constitutional  rights,  apparently,  are  made  to  rest  only 
upon  the  assertion  that  it  was  not  within  the  power  of 
the  referee  or  the  district  court,  as  a  court  of  bankruptcy, 
to  require  the  bank,  by  a  summary  order,  to  restore  to  the 
trustee  the  amount  of  the  payment  in  question;  the  con¬ 
tention  being  that  the  only  remedy  was  by  plenary  action 
with  the  right  of  trial  by  jury.  Bui,  since  the  decision  of 
the  circuit  court  of  appeals,  as  already  stated,  is  conclu¬ 
sively  against  appellant  upon  that  issue,  and  prevented 
any  further  consideration  of  it  by  the  district  court,  the 
asserted  basis  for  a  direct  resort  to  this  court  is  without 
any  substance. 

Appeal  dismissed. 


WEBSTER  v.  FALL,  SECRETARY  OF  THE 
INTERIOR,  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  OKLAHOMA 

No.  149.  Argued  December  11,  1924.  Decided  January  5,  1925. 

1.  A  suit  lacking  a  necessary  party  defendant  should  be  dismissed 
on  that  ground  without  deciding  the  merits.  P.  510. 
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2.  Under  the  Act  of  March  3,  1921,  §  4,  c.  120,  41  Stat.  1249,  the 
power  and  responsibility  in  respect  of  the  making  of  payments 
to  incompetent  Osage  Indians  are  with  the  Secretary  of  the 
Interior,  and  neither  the  Superintendent  of  the  Agency  nor  a  dis¬ 
bursing  agent  has  any  primary  authority  in  the  matter.  P.  510. 

3.  Therefore  the  Secretary  is  a  necessary  party  to  a  suit  by  a 
member  of  the  Osage  Tribe  to  compel  payments  and  attacking  as 
unconstitutional  a  statute  and  orders  and  regulations  of  the  Secre¬ 
tary  under  which  payment  was  withheld.  Id.  Gnerich  v.  Rutter, 
265  U.  S.  388. 

4.  Questions  which  lurk  in  the  record,  neither  ruled  upon  nor 
brought  to  the  attention  of  the  Court,  are  not  to  be  considered 
as  having  been  so  decided  as  to  constitute  precedents.  P.  511. 

Reversed. 

Appeal  from  a  decree  of  the  District  Court,  dismissing, 
for  want  of  equity,  a  bill  for  a  mandatory  injunction  to 
compel  payments  of  money  to  the  plaintiff,  an  incompe¬ 
tent  Osage  Indian. 

Mr.  Preston  A.  Shinn  for  appellant. 

In  support  of  his  contention  that  the  Secretary  of 
the  Interior  was  not  a  necessary  party,  he  cited :  School 
of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94;  River¬ 
side  Oil  Co.  v.  Hitchcock,  190  U.  S.  316;  Public  Clearing 
House  v.  Coyne,  194  U.  S.  497,  505;  Hill  v.  Wallace, 
259  U.  S.  44;  Chicago  Board  of  Trade  v.  Olsen,  262  U.  S. 
1;  Regal  Drug  Co.  v.  Wardell,  260  U.  S.  386;  Waite  v. 
Macy,  246  U.  S.  606;  Lipke  v.  Lederer,  259  U.  S.  557; 
Corneli  v.  Moore,  257  U.  S.  491;  Ng  Fung  Ho  v.  White, 
259  U.  S.  277;  National  Life  Ins.  Co.  of  U.  S.  v.  National 
Life  Ins.  Co.,  209  U.  S.  317;  Lewis  Pub.  Co.  v.  Morgan, 
229  U.  S.  288;  Eastman  v.  Armstrong  Co.,  212  Fed.  662; 
United  States  v.  Lee,  106  U.  S.  196;  Swigart  v.  Baker,  229 
U.  S.  187.  Gnerich  v.  Rutter,  265  U.  S.  388,  distin¬ 
guished. 

Mr.  Solicitor  General  Beck,  Mr.  Assistant  Attorney 
General  Wells  and  Mr.  H.  L.  Underwood,  Special  As¬ 
sistant  to  the  Attorney  General,  appeared  for  appellees. 
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507  •  Opinion  of  the  Court. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

Appellant,  an  adult  member  of  the  Osage  Tribe  of  In¬ 
dians  and  without  a  certificate  of  competency,  brought 
this  suit  against  the  Secretary  of  the  Interior,  Wright, 
the  Superintendent  of  the  Osage  Agency,  and  Wise,  a  Spe¬ 
cial  Disbursing  Agent  charged  with  the  duty  of  paying 
and  disbursing  funds  and  moneys  due  individual  Osage 
Indians,  to  secure  a  mandatory  injunction  commanding 
and  requiring  that  moneys  and  funds  due  appellant  under 
the  Act  of  March  3,  1921,  §  4,  c.  120,  41  Stat.  1249,  1250, 
be  assigned  and  paid  over  to  him,  alleging  that  the  same 
were  being  unlawfully  withheld.  The  act  requires  the 
Secretary  to  cause  to  be  paid  to  each  adult  member  of  the 
Osage  Tribe  not  having  a  certificate  of  competency  one 
thousand  dollars  quarterly,  etc.,  payments  to  be  made 
under  the  supervision  of  the  Superintendent  of  the  Osage 
Agency.  But  §  2087,  Rev.  Stats.,  provides:  “No  an¬ 
nuities,  or  moneys,  or  goods,  shall  be  paid  or  distributed 
to  Indians  while  they  are  under  the  influence  of  any 
description  of  intoxicating  liquor,  or  while  there  are  good 
and  sufficient  reasons  leading  the  officers  or  agents,  whose 
duty  it  may  be  to  make  such  payments  or  distribution, 
to  believe  that  there  is  any  species  of  intoxicating  liquor 
within  convenient  reach  of  the  Indians,  etc.”  In  virtue 
of  this  provision  payments  to  appellant  were  refused. 
This  refusal  is  attacked  by  the  bill  of  complaint  upon 
the  ground  that  §  2087  and  all  orders,  rules,  or  regula¬ 
tions  issued  thereunder  by  the  Secretary  of  the  Interior, 
in  so  far  as  appellant  is  concerned,  are  unconstitutional. 
The  facts  upon  which  it  was  determined  that  appellant 
came  within  the  statutory  prohibition  are  not  in  ques¬ 
tion. 

There  has  been  no  service  upon  the  Secretary  and  he 
has  not  appeared  in  the  suit.  The  other  defendants  were 
served,  the  case  went  to  trial,  and  the  bill  after  a  hear- 


510 


OCTOBER  TERM,  1924. 

Opinion  of  the  Court. 


266  U.  S. 


ing  was  dismissed  for  want  of  equity  and  on  the  merits. 
But  the  suit  was  one  which  required  the  presence  of  the 
Secretary,  and  the  bill  should  have  been  dismissed  for 
want  of  a  necessary  party.  Grierich  v.  Rutter ,  265  U.  S. 
388;  Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S.  28,  34. 
The  statutory  direction  to  cause  quarterly  payments  to  be 
made  (subject  to  §  2087)  is  addressed  to  the  Secretary. 
The  power  and  responsibility  are  his.  Neither  Wright  nor 
Wise  has  any  primary  authority  in  the  matter.  They 
can  act  only  under,  and  in  virtue  of,  the  Secretary’s  gen¬ 
eral  or  special  direction.  In  the  absence  of  it  no  payments 
or  disbursements  properly  can  be  made.  Authority  in 
the  Superintendent  to  supervise  such  payments  is  not 
authority  to  cause  them  to  be  made.  The  statement  of 
this  Court  in  the  Gnericli  Case  (p.  391)  is  pertinent  here: 
“  They  act  under  his  direction  and  perform  such  acts  only 
as  he  commits  to  them  by  the  regulations.  They  are  re¬ 
sponsible  to  him  and  must  abide  by  his  direction.  What 
they  do  is  as  if  done  by  him.  He  is  the  public’s  real 
representative  in  the  matter,  and,  if  the  injunction  were 
granted,  his  are  the  hands  which  would  be  tied.”  In 
the  Smith  Case,  suit  was  brought  against  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the  General 
Land  Office  to  enjoin  them  from  exercising  further  juris¬ 
diction  with  respect  to  the  disposition  of  certain  public 
lands;  from  further  trespassing  upon  complainant’s  right 
of  quiet  possession ;  and  to  command  the  issue  of  patents 
to  plaintiff.  The  suit  abated  as  to  the  Secretary  because 
of  his  resignation,  and  it  was  held  that  it  could  not  be 
continued  against  the  Commissioner  alone.  We  quote 
from  the  opinion  (pp.  34-35) :  “  The  purpose  of  the  bill 
was  to  control  the  action  of  the  Secretary  of  the  Interior; 
the  principal  relief  sought  was  against  him;  and  the  relief 
asked  against  the  Commissioner  of  the  General  Land 
Office  was  only  incidental,  and  by  way  of  restraining  him 
from  executing  the  orders  of  his  official  head.  To  main- 
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tain  such  a  bill  against  the  subordinate  officer  alone,  with¬ 
out  joining  his  superior,  whose  acts  are  alleged  to  have 
been  unlawful,  would  be  contrary  to  settled  rules  of  equity 
pleading.” 

Counsel  for  appellant  directs  our  attention  to  other 
cases,  where  this  Court  proceeded  to  determine  the  merits 
notwithstanding  the  suits  were  brought  against  inferior 
or  subordinate  officials  without  joining  the  superior.  We 
do  not  stop  to  inquire  whether  all  or  any  of  them  can  be 
differentiated  from  the  case  now  under  consideration, 
since  in  none  of  them  was  the  point  here  at  issue  sug¬ 
gested  or  decided.  The  most  that  can  be  said  is  that  the 
point  was  in  the  cases  if  anyone  had  seen  fit  to  raise  it. 
Questions  which  merely  lurk  in  the  record,  neither 
brought  to  the  attention  of  the  court  nor  ruled  upon,  are 
not  to  be  considered  as  having  been  so  decided  as  to 
constitute  precedents.  See  New  v.  Oklahoma,  195  U.  S. 
252,  256;  Tefft,  Weller  &  Co.  v.  Munsuri,  222  TJ.  S. 
114,  119;  United  States  v.  More,  3  Cr.  159,  172;  The 
Edward,  1  Wheat.  261,  275-276.  In  any  event,  this  case 
falls  within  the  principles  definitely  established  by  the 
Gnerich  and  Smith  Cases. 

Decree  reversed  with  directions  to  dismiss  the  bill 
for  want  of  a  necessary  party. 


NORTON  ET  AL.  v.  LARNEY,  A  MINOR,  ET  AL. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

EIGHTH  CIRCUIT 

No.  146.  Submitted  December  8,  1924. — Decided  January  5,  1925. 

1.  An  averment  in  a  bill  to  quiet  title  to  a  Creek  Indian  allotment 
that  the  plaintiff  went  into  possession  by  authority  of  treaties 
between  the  Creek  Nation  and  the  United  States  and  the  laws 
of  Congress  dealing  with  the  lands  and  individuals  of  the  Creek 
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Nation,  is  insufficient  to  show  that  the  case  arose  under  those  laws 
and  treaties.  P.  513. 

2.  When  a  right  to  land  set  up  by  the  plaintiff  in  a  suit  to  quiet 
title  would  be  defeated  by  a  construction  of  an  act  of  Congress 
contended  for  by  the  defendant,  but  supported  by  the  opposite 
construction,  the  case  arises  under  a  law  of  the  United  States, 
within  the  meaning  of  Jud.  Code,  §  24.  P.  515. 

3.  If  the  jurisdictional  facts  are  not  alleged  in  the  bill,  it  is  the 
duty  of  the  District  Court  to  dismiss  the  suit,  unless  those  facts 
be  supplied  by  amendment.  Id. 

4.  The  District  Court,  while  it  has  control  of  the  record,  even  after 
reversal  and  remand,  can  allow  the  initial  pleading  to  be  amended 
to  show  jurisdictional  facts  appearing  of  record.  P.  516. 

5.  Such  an  amendment  will  also  be  allowed  in  this  Court  (Rev. 
Stats.,  §  954)  when  the  jurisdictional  facts  are  in  the  record, 
and  indisputable,  and  the  amendment  can  occasion  no  surprise. 
Id. 

6.  Of  the  findings  made  by  the  Commissioner  to  the  Five  Civilized 
Tribes  in  enrolling  children,  under  the  Act  of  March  3,  1905,  c. 
479,  33  Stat.  1071,  those  upon  matters  merely  incidental  or  col¬ 
lateral  to  the  direct  issues  presented  by  the  statute  are  not  con¬ 
clusive  in  subsequent  proceedings — e.  g.,  as  to  whether  a  child’s 
parents  were  known  by  aliases  and  the  precise  numbers  of  their 
enrollments.  P.  517. 

7.  A  latent  ambiguity  in  such  findings,  may  be  resolved  by  parol 
evidence.  Id. 

8.  Where  two  courts  have  reached  the  same  conclusion  on  a  ques¬ 
tion  of  fact,  it  will  be  accepted  here  unless  clearly  erroneous. 
P,  518. 

289  Fed.  395,.  affirmed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Appeals 
affirming  a  decree  of  the  District  Court  in  favor  of  the 
appellee,  Larney,  in  his  suit  to  quiet  title  ta  land  allotted 
to  him  as  a  citizen  of  the  Creek  Nation. 

Mr.  Nathan  A.  Gibson  and  Mr.  Joseph  L.  Hull  for 
.appellants.  Mr.  Thomas  L.  Gibson  and  Mr.  Glenn  R. 
Horner  were  also  on  the  brief. 

Mr.  Elias  J.  Van  Court  for  appellees.  Mr.  Clark  Nichols 
and  Mr.  Horace  D.  Reubelt  were  also  on  the  brief. 
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511  Opinion  of  the  Court. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

-This  is  a  suit  to  quiet  title  to  a  tract  of  land  in  Okla¬ 
homa,  alleged  to  have  been  allotted  to  Lamey,  a  Creek 
Indian,  as  a  distributive  share  of  the  lands  of  the  Creek 
Nation.  The  district  court  rendered  a  decree  for  appel¬ 
lees,  which  upon  appeal  was  affirmed  by  the  circuit  court 
of  appeals.  289  Fed.  395.  In  the  trial  court  the -juris¬ 
diction  was  in  no  way  called  in  question ;  but  it  was  chal¬ 
lenged,  for  the  first  time,  in  the  circuit  court  of  appeals; 
and  is  challenged  here.  It  is  alleged  that  all  ‘the  parties 
are  citizens  and  residents  of  Oklahoma;  and  the  question 
of  jurisdiction  depends  upon  whether  the  suit  arises  under 
a  law  of  the  United  States.  The  bill  avers  that  Lamey 
went  into  possession  of  the  allotment  by  authority  of 
treaties  between  the  Creek  Nation  and  the  United  States 
and  the  laws  of  Congress  dealing  with  the  land  and  in¬ 
dividuals  of  that  Nation.  We  agree  with  the  circuit  court 
of  appeals  that  while  this  allegation  is  insufficient  to  estab¬ 
lish  jurisdiction,  Taylor  v.  Anderson,  234  U.  S.  74;  Hull 
v.  Burr,  234  U.  S.  712,  720,  it  sufficiently  appears  else¬ 
where  in  the  record  that  the  suit  arose  under  an  act  of  Con¬ 
gress  and  its  solution  depended  on  the  construction  and 
effect  of  that  act.  On  this  the  circuit  court  of  appeals 
held  the  district  court  had  jurisdiction  and  disposed  of 
the  case  upon  the  merits.  The  Act  of  March  3,  1905, 
c.  1479,  33  Stat.  1048,  1071,  provides:  “That  the  Com¬ 
mission  to  the  Five  Civilized  Tribes  is  authorized  for 
sixty  days  after  the  date  of  the  approval  of  this  Act  to 
receive  and  consider  applications  for  enrollments  of  chil¬ 
dren  bom  subsequent  to  May  25,  1901,  and  prior  to  March 
4,  1905,  and  living  on  said  latter  date,  to  citizens  of  the 
Creek  tribe  of  Indians  whose  enrollment  has  been  ap¬ 
proved  by  the  Secretary  of  the  Interior  prior  to  the  date 
of  the  approval  of  this  Act ;  and  to  enroll  and  make  allot¬ 
ments  to  such  children.”  In  pursuance  of  that  act  the 
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commissioner  (successor  of  the  commission,  Martin  v. 
United  States,  168  Fed.  200)  enrolled  a  child  under  the 
name  of  Cheparney  Larney.  The  decision  of  the  com¬ 
missioner  recites  that,  in  1905,  a  Creek  field  party  went 
to  the  home  of  this  child,  then  about  a  year  old,  to  obtain 
information  in  respect  of  his  right  of  enrollment;  that 
the  parents  refused  to  give  any  information ; .  and  that 
the  child  was  thereupon  called  by  the  name  of  Cheparney 
Larney,  “  Cheparney  ”  being  a  Creek  word  signifying 
“little  boy.”  The  important  words  of  the  decision  are: 
“  The  evidence  and  the  records  of  this  office  show  that  said 
Cheparney  Larney  is  the  child  of  Jacob  Larney  and  Bettie 
Larney,  whose  names  appear  as  ‘  Big  Jack  ’  and  ‘  Bettie  ’ 
on  a  schedule  of  citizens  by  blood  of  the  Creek  Nation, 
approved  by  the  Secretary  of  the  Interior  March  28,  1902, 
opposite  Nos.  8291  and  8292  respectively.”  Thereupon 
the  commissioner  held  that  Cheparney  Larney  was  en¬ 
titled  to  be  enrolled  under  the  foregoing  act  of  Congress ; 
and  the  application  for  his  enrollment  was  accordingly 
granted.  The  appellee,  Larney,  is  the  son  of  Jacob  and 
Bettie  Larney,  and  the  evidence  shows  that  the  allotment 
deed  was  delivered  to  Jacob,  the  father,  and  that  appellee 
went  into  possession  of  the  land  under  the  deed  sometime 
prior  to  the  commencement  of  this  suit.  It  appears  from 
the  evidence  that  Jacob  and  Bettie  Larney  are  not  the 
same  persons  as  “  Big  Jack  ”  and  “  Bettie,”  but  that  they 
are  citizens  of  the  Creek  tribe  and  actually  enrolled,  with 
the  approval  of  the  Secretary  of  the  Interior  at  the  right 
time,  under  the  numbers  7968  and  8631. 

On  behalf  of  appellants  it  was  contended  that  “Big 
Jack  and  “  Bettie,”  his  wife,  had  three  children,  the 
youngest  of  whom  was  known  as  Cheparney  Larney;  and 
that  it  is  to  this  child  the  decision  of  the  commissioner 
relates.  In  support  of  this  contention  appellants  insisted, 
and  still  insist,  that  the  requirement  of  the  statute, — that 
children  born  to  citizens  of  the  Creek  tribe  “  whose  enroll- 
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ment  has  been  approved  by  the  Secretary  of  the  Interior 
prior  to  the  date  of  the  approval  of  this  Act  ”  should  be 
enrolled  and  receive  allotments, — necessitated  an  identi¬ 
fication  of  the  parents  of  the  child  and  a  finding  that  they 
were  enrolled  with  the  approval  of  the  Secretary  together 
with  the  names  and  numbers  under  which  they  appeared 
on  the  tribal  roll.  Thus  construing  the  statute,  it  was 
and  is  insisted  that  the  recital  in  the  decision  of  the  com¬ 
missioner,  that  the  names  of  the  parents  of  Cheparney 
Lamey  appear  as  “  Big  Jack  ”  and  “  Bettie  ”  opposite  Nos. 
8291  and  8292,  conclusively  establishes  that  the  indi¬ 
vidual  enrolled  was  the  child  of  the  persons  identified  by 
these  aliases  and  numbers.  On  the  other  hand,  the  con¬ 
tention  of  appellees  is  that  no  finding  of  this  character  is 
required  by  the  statute  and  that  the  recital  is,  therefore, 
not  conclusive  but  open  to  explanation  and  contradiction. 
It  thus  appears  that  the  right  set  up  by  appellees  would 
be  defeated  by  the  construction  of  the  act  as  appellants 
contend;  but  would  be  supported  by  the  opposite  con¬ 
struction.  The  case,  therefore,  in  fact  is  one  arising  under 
a  law  of  the  United  States  within  the  meaning  of  §  24, 
subdivision  1,  of  the  Judicial  Code.  See  Osborn  v.  Bank 
of  United  States,  9  Wheat.  738,  822;  Macon  Grocery  Co. 
v.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  501,  506. 

Upon  this  state  of  facts  appearing  of  record,  we  are 
of  opinion  that  the  circuit  court  of  appeals  was  right  in 
sustaining  the  jurisdiction  of  the  trial  court.  Denny  v. 
Pironi,  141  U.  S.  121,  124r-125;  Robertson  v.  Cease,  97 
U.  S.  646,  648;  Sun  Printing  &  Publishing  Assn.  v.  Ed¬ 
wards,  194  U.  S.  377,  382.  It  is  quite  true  that  the  juris¬ 
diction  of  a  federal  court  must  affirmatively  and  dis¬ 
tinctly  appear  and  cannot  be  helped  by  presumptions  or 
by  argumentative  inferences  drawn  from  the  pleadings. 
If  it  does  not  thus  appear  by  the  allegations  of  the  bill 
or  complaint,  the  trial  court,  upon  having  its  attention 
called  to  the  defect  or  upon  discovering  it,  must  dismiss 
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the  case,  unless  the  jurisdictional  facts  be  supplied  by 
amendment.  But  here  no  action  was  taken  by  that  court 
and  none  was  asked  by  appellant.  Both  court  and  par¬ 
ties  proceeded  as  though  the  necessary  allegations  had 
been  made,  as  they  undoubtedly  could  have  been  made 
either  originally  or,  under  leave  of  the  trial  court,  by 
amendment  at  any  stage  of  the  proceedings,  while  the 
record  remained  under  the -control  of  that  court.  Mexi¬ 
can  Central  Ry.  Co.  v.  Duthie,  189  U.  S.  76,  77-78.  And 
if  this  court  should  now  reverse  the  decree  and  re¬ 
mand  the  cause,  that  amendment  could  still  be  allowed 
by  the  trial  court.  Continental  Ins.  Co.  v.  Rhoads,  119 
U.  S.  237,  240;  Menard  v.  Goggan,  121  U.  S.  253;  Robert¬ 
son  v.  Cease,  supra,  pp.  650-651;  Home  v.  George  H. 
Hammond  Co.,  155  U.  S.  393;  Stuart  v.  Easton,  156  U.  S. 
46.  True,  the  practice  of  this  court  has  been  to  remit 
the  question  of  amendment  to  the  lower  court  unless 
the  parties  consented  to  an  amendment  here.  Udcdl  v. 

.  Steamship  Ohio,  17  How.  17,  18—19;  Kennedy  v.  Georgia 
State.  Bank,  8  How.  586,  610-611.  But  under  §  954, 
Rev.  Stats.,  the  power  of  this  court,  in  its  discretion,  to 
allow  such  amendments  (see  Kennedy  v.  Georgia  State 
Bank,  supra;  Anonymous  1  Fed.  Cas.  No.  444),  and  its 
duty  to  do  so  in  appropriate  cases,  cannot  be  doubted. 
And  where,  as  here,  the  jurisdictional  facts  appear  upon 
the  face  of  the  record;  where  the  very  contention  of  the 
party  interposing  the  challenge  to  the  jurisdiction  is 
such  as  to  plainly  establish  it,  beyond  the  possibility  of 
successful  dispute,  thus  eliminating  any  element  of  sur¬ 
prise;  and  where  the  amendment  must  necessarily  be 
allowed  by  the  trial  court,  it  would  be  mere  ceremony 
to  reverse  the  decree  and  remit  the  purely  formal  making 
of  the  amendement  to  the  lower  court.  We  shall,  there¬ 
fore,  consider  the  bill  as  amended  to  conform  to  the  facts 
of  record  and  sustain  the  jurisdiction  of  the  district  court. 
See  Shaw  v.  Railroad  Co.,  101  U.  S.  557,  566-567;  Thayer 
v.  Manley,  73  N.  Y.  305,  309-310. 
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We  come  then  to  the  merits.  The  issues  to  be  deter¬ 
mined  by  the  commissioner  are  found  in  the  act  of  Con¬ 
gress  already  quoted.  A  reading  of  that  act  demonstrates 
that  the  material  facts  to  be  found  and,  consequently, 
those  alone  which  the  findings  of  the  commissioner  con¬ 
clusively  establish,  are  that  the  child  was  bom  between 
May  25,  1901,  and  March  4,  1905;  that  he  was  living  on 
the  latter  date ;  and  that  his  parents  were  citizens  of  the 
Creek  tribe  of  Indians  whose  enrollment  had  been  ap¬ 
proved  by  the  Secretary  of  the  Interior  prior  to  the  date 
of  the  approval  of  the  act.  Inquiry  as  to  whether  the 
parents  of  the  child  were  known  by  other  names  and,  if 
so,  what  those  name's  were,  as  well  as  the  precise  num¬ 
bers  under  which  they  were .  enrolled,  was  incidental  or 
collateral  to  the  direct  issue  presented  by  the  statute, 
which  was,  were  they  enrolled  with  the  approval  of  the 
Secretary  of  the  Interior  at  the  proper  time?  .  Recitals 
in  respect  of  such  matters  or  of  other  merely  identifying 
circumstances  such  as  the  exact  age  of  the  child,  its  sex, 
etc.,  Heglerv.  Faulkner,  153  U.  S.  109,  117-118;  Malone 
v.  Alderdice,  212  Fed.  668;  United  States  v.  Lena,  261  Fed. 
144,  149,  150;  Porter  v.  United  States,  260  Fed.  1,  4,  are 
not  conclusive  in  subsequent  proceedings  about  the  same 
subject  matter.  The  principle  of  res  judicata  does  not 
apply  to  points  which  come  under  consideration  only  col¬ 
laterally  or  incidentally.  Duchess  of  Kingston’s  Case,  2 
Smith’s  Leading  Cases  (7th  Am.  ed.,  Hare  &  Wallace) 
609,  610  (*573);  Hopkins  v.  Lee,  6  Wheat.  109,  114; 
Campbell  v.  Consalus,  25  N.  Y.  613,  616-617;  People 
v.  Johnson,  38  N.  Y.  63,  64-66.  But  apart  from  these 
considerations,  parol  evidence  was  admissible  to  resolve 
the  latent  ambiguity,  disclosed  by  the  record,  arising 
from  the  use  of  names  and  aliases  as  though  belonging 
to  the  same  persons  but,  in  fact,  belonging  to  different 
persons. 

The  evidence  in  respect  of  the  identity  of  the  child  to 
whom  the  allotment  was  made  is  conflicting.  Upon  this 
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evidence  both  courts  below  found  the  fact  to  be  that 
appellee,  Larney,  was  the  person  to  whom  the  commis¬ 
sion’s  decision  related  and  to  whom  the  allotment  was 
made.  The  well-settled  rule  of  this  court  is  that  where 
two  courts  have  reached  the  same  conclusion  upon  a 
question  of  fact  it  will  be  accepted  here  unless  clearly 
erroneous.  Bodkin  v.  Edwards,  255  U.  S.  .221,  223; 
Baker  v.  Schofield,  243  U.  S.  114,  118.  An  examination 
of  the  evidence  not  only  fails  to  disclose  such  clear  error 
but,  on  the  contrary,  establishes  the  conclusion  of  the 
lower  courts  by  a  clear  preponderance. 

Decree  affirmed. 


ERIE  COAL  &  COKE  CORPORATION  v.-  UNITED 

STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  78.  Argued  October  15,  16,  1924. — Decided  January  5,  1925. 

1.  Where  by  the  terms  and  conditions  set  forth  in  the  advertise¬ 
ment  of  a  public  sale  of  public  property  acceptance  of  a  bid  will 
not  be  final  until  execution  of  a  contract  between  the  bidder  and 
the  United  States  reserving  to  the  Government  the  right  to  rescind 
the  sale  within  a  time  specified,  the  Government  may  exercise  the 
option  by  refusing  to  make  such  contract  with  the  bidder  to  whom 
the  property  has  been  knocked  down,  and  such  refusal  gives  the 
bidder  no  cause  of  action  against  the  United  States.  P.  520. 

2.  Rev.  Stats.,  §3744,  requiring  contracts  to  be  reduced  to  writing 
and  signed  by  the  contracting  parties  with  their  names  at  the  end 
thereof,  applies  to  public  sales  of  surplus  supplies  by  the  Secretary 
of  War  under  the  Act  of  July  11,  1919,  41  Stat.  105.  P.  521. 

58  Ct.  Clms.  261,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Claims  sus¬ 
taining  a,  demurrer  and  dismissing  the  petition. 

Mr.  John  S.  Wise,  Jr.,  with  whom  Mr.  Walter  John  King 
was  on  the  briefs,  for  appellant. 


ERIE  COAL  CO.  v.  UNITED  STATES.  519 

518  Opinion  of  the  Court. 

Mr.  Solicitor  General  Beck  and  Mr.  Alfred  A.  Wheat, 
Special  Assistant  to  the  Attorney  General,  appeared  for 
the  United  States. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

The  judgment  appealed  from  sustained  a  demurrer  to 
plaintiff’s  petition  and  dismissed  the  case. 

An  act  of  Congress,  approved  July  11,  1919,  41  Stat. 
105,  authorized  the  Secretary  of  War  to  sell  any  surplus 
supplies  then  owned  by  and  in  the  possession  of  the  Gov¬ 
ernment  for  the  use  of  the  War  Department  "  upon  such 
terms  as  may  be  deemed  best.”  The  petition  alleged  the 
following  facts:  The  Secretary  of  War  advertised  approxi¬ 
mately  40,000  tons  of  nitrate  of  sodium  for  sale  at  public 
auction  at  Washington,  April  13,  1922.  The  advertise¬ 
ment  stated  that  bidders  would  be  required  to  make  de¬ 
posit  of  ten  per  cent,  of  the  price  of  the  nitrate  purchased; 
that  acceptance  of  any  bid  would  not  be  final  until  the 
execution  of  a  contract  and  bond  and  upon  the  failure  by 
purchaser  within  ten  days  after  notice  of  the  acceptance 
of  his  bid  to  execute  a  contract,  the  United  States  might 
withdraw  such  acceptance,  make  other  disposition  of  the 
nitrate,  and  retain  the  deposit  as  liquidated  damages; 
and  that  the  purchaser  would  be  required,  upon  accep¬ 
tance  of  his  bid  and  before  delivery  of  any  nitrate,  to 
enter  into  a  written  contract,  providing  that  the  Govern¬ 
ment  “  at  its  election  may  rescind  said  sale  at  any  time 
before  August  1,  1922,  in  which  event  the  purchaser  shall 
immediately  .  .  ..  deliver  to  the  Government  .  .  . 

sodium  nitrate  in  equal  quantity  with  that  theretofore 
delivered  by  the  Government  to  purchaser  .  .  .  and 

the  Government  shall  return  to  purchaser  all  money 
theretofore  received  in  payment  for  such  nitrates,  and 
relieve  him  from  any  obligation  for  further  payments 
.  .  .”  The  auction  was  held,  and  plaintiff  was  the 

highest  bidder  on  three  lots,  amounting  in  all  to  29,520 
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tons.  The  total  of  its  bids  was  $71 1,50c).1  It  deposited 
more  than  ten  per  cent,  of  that  amount.  The  three  lots 
were  by  the  auctioneer  knocked  down  and  sold  to  plaintiff 
for  the  amount  of  its  bids  and  upon  the  terms  and  condi¬ 
tions  of  the  advertisement.  Plaintiff  was  ready  to  per¬ 
form  on  its  part,  and  demanded  that  the  Secretary  exe¬ 
cute  a  contract  of  sale  in  accordance  with  the  terms  set 
forth  in  the  advertisements  But  the  Secretary  refused 
on  the  ground  that  the  prices  offered  were  inadequate. 
Plaintiff’s  deposits  were  returned  to  it  without  prejudice 
to  any  of  its  claims  against  the  United  States.  The  mar¬ 
ket  value  of  the  nitrate  was  $1,919,870.  And,  by  the 
petition,  judgment  was  demanded  for  $1,208,370,  the  ex¬ 
cess  of  market  price  over  total  of  plaintiff’s  bids. 

The  terms  and  conditions  of  the  sale  as  set  forth  in  the 
advertisement  were  binding  alike  upon  the  United  States 
and  the  bidders.  If,  after  the  receipt  of  plaintiff’s  bids, 
the  contemplated  contract  had  been  executed,  the  United 
States  thereby  would  have  been  authorized  immediately 
to  rescind  the  sale  and  bring  the  matter  to  an  end  by  re¬ 
turn  of  the  deposit.  But  the  Secretary,  unwilling  to  ac¬ 
cept  the  bids,  refused  to  execute  a  contract  and  returned 
plaintiff’s  deposit.  The  right  under  the  proposed  contract 
to  rescind  was  the  equivalent  of  a  reservation,  m  the  pub¬ 
lished  terms  and  conditions  of  the  auction  sale,  of  the 
right  of  vendor  to  reject  any  and  all  bids.  Exercise  of 
the  option  to  terminate  the  contract  of  sale  would  have 
had  the  same  effect  and  accomplished  the  same  result  as 
the  rejection  of  the  bids.  The  Secretary  was  not  bound 
uselessly  to  execute  the  contract  and  then  to  rescind  the 
sale  in  order  to  give  effect  to  his  decision  not  to  let  plain- 


1  Lot  1.  13,920  tons  @  $26.00  a  ton .  $348,000 

Lot  2.  5,000  tore  @  25.00  a  ton .  125,000 

Lot  3.  10,600  tons  @  22.  50  a  ton .  238,500 


$711,  500  total  bids 
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tiff  have  the  nitrates  at  the  prices  offered.  It  follows  that 
the  refusal  of  the  Secretary  to  make  the  contract  of  sale 
gave  rise  to  no  cause  of  action  in  favor  of  the  plaintiff. 

Moreover,  §  3744,  Revised  Statutes,  required  the  Secre¬ 
tary  of  War  to  cause  every  contract  made  by  him,  or  by 
officers  under  him  appointed  to  make  contracts,  “  to  be 
reduced  to  writing,  and  signed  by  the  contracting  parties 
with  their  names  at  the  end  thereof.”  The  Act  of  July 
11,  1919,  authorizing  the  Secretary  to  sell  surplus  war 
supplies,  is  not  inconsistent  with  that  section  and  does 
not  repeal  or  modify  it.  There  is  no  reason  why  it  should 
not  apply  to  contracts  made  in  pursuance  of  the  later 
act.  It  must  be  held  that,  because  of  the  failure  to  make 
and  sign  a  written  contract  as  required  by  §  3744,  the 
United  States  was  not  bound.  Clark  v.  United  States,  95 
U.  S.  539,  541;  South  Boston  Iron  Co.  v.  United  States, 
118  U.  S.  37,  42;  St.  Louis  Hay  &  Grain  Co.  v.  United 
States,  191  U.  S.  159,  163.  And  see  Monroe  v.  United 
States,  184  U.  S.  524,  527;  United  States  v.  Neu  York 
&  Potto  Rico  S.  S.  Co.,  239  U.  S.  88,  92;  Ackerlind  v. 
United  States,  240  U.  S.  531,  534. 

Judgment  affirmed. 


BALTIMORE  &  OHIO  RAILROAD  COMPANY  t 
GROEGER,  ADMINISTRATRIX  OF  GROEGER. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPF.AT.fi  FOR  THE 

sixth  Circuit. 

No.  113.  Argued  October  24,  1924— Decided  January  5,  1925. 

.  Section  2  of  the  Boiler  Inspection  Act,  in  making  it  unlawful  for 
any  common  carrier  “  to  use  any  locomotive  engine  propelled  by 
steam  power  .  .  .  unless  the  boiler  .  .  .  and  appurtenances 
thereof  are  in  proper  condition  and  safe  to  operate  in  the  service 
to  which  the  same  is  put,  that  the  same  may  be  employed  in  the 

acti.c  service  of  such  carrier  in  moving  traffic  without  unnecessary 
19458° — 25 - 37 
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peril  to  life  or  limb,” — prescribes  a  sufficiently  definite  standard  of 
duty.  P.  623. 

2.  Under  this  section  the  carrier’s  duty  to  have  the  boiler  in  safe 
condition  is  absolute  and  continuing.  P.  527. 

3.  Where  a  breach  of  this  duty  is  a  contributing  cause  of  an  explo¬ 
sion  resulting  in  the  death  of  an  employee,  the  carrier  is  liable 
under  this  Act,  and  the  Employers’  Liability  Act,  whether  or  not 
it  had  notice,  actual  or'  constructive,  that  the  boiler  was  defective 
or  unsafe.  Id. 

4.  Evidence  considered  and  held  sufficient  to  go  to  the  jury  on  the 
question  whether  a  defective  or  dangerous  condition  of  the  crown 
sheet  was  a  contributing  cause  of  the  explosion  of  a  locomotive 
boiler.  P.  524. 

5.  The  carriers  are  left  free  to  determine  how  their  boilers  shall  be 
kept  in  the  prescribed  condition  of  safety,  and  are  not  required  to 
furnish  the  best  mechanical  contrivances  and  inventions  to, that 
end  or  to  discard  appliances  upon  discovery  of  later  improvements. 
P.  528. 

6.  A  charge  authorizing  a  jury  to  decide  that  the  standard  of  duty 
imposed  by  the  Boiler  Inspection  Act  required  a  fusible  safety  plug 
to  be  installed,  and  instructing  them  that  in  such  case  its  absence 
would  impose  on  the  carrier  an  absolute  liability, — held  erroneous. 
P.  531. 

288  Fed.  321,  reversed. 

Certiorari  to  a  judgment  of  the  Circuit  Court  of  Ap¬ 
peals  affirming  a  recovery  against  the  railroad  in  an  action 
under  the  Federal  Employers’  Liability  and  Boiler  Inspec¬ 
tion  Acts. 

Mr.  W.  T.  Kinder,  with  whom  Mr.  S.  H.  Tolies,  Mr. 
J.  P.  Wood  and  Mr.  J.  W.  Reavis  were  on  the  brief,  for 
petitioner. 

Mr.  E.  C.  Chapman  for  respondent. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court 

V 

Respondent,  administratrix  of  the  estate  of  her  de¬ 
ceased  husband,  John  C.  Groeger,  brought  this  action 
against  the  petitioner  in  the  district  court  for  the  northern 
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district  of  Ohio,  to  recover  damages  for  his  death.  He  was 
i  locomotive  engineer  employed  by  the  defendant,  and 
at  the  time  of  his  death,  September  3,  1920,  was  operat¬ 
ing  a  steam  locomotive  propelling  an  interstate  train. 
He  was  killed  by  the  explosion  of  the  boiler.  The  action 
was  brought  under  the  Federal  Employers’  Liability  Act 
of  April  22,  1908,  35  Stat.  65,  and  the  Federal  Boiler  In¬ 
spection  Act  of  February  17,  1911,  §  2,  36  Stat.  913, 
amended  March  4,  1915,  38  Stat.  1192. 

The  court  submitted  for  decision  of  the  jury  two  issues: 
whether  the  explosion  was  caused  in  whole  or  in  part  by 
an  unsafe  and  insufficient  condition  permitted  by  de¬ 
fendant  in  and  about  the  crown  sheet  of  the  boiler;  and 
whether  defendant’s  failure  to  have  a  fusible  plug  in  the 
crown  sheet  violated  §  2  of  the  Boiler  Inspection  Act. 
There  was  a  verdict  and  judgment  for  plaintiff.  Defend¬ 
ant  took  the  case  to  the  Circuit  Court  of  Appeals,  where 
the.  judgment  was  affirmed.  288  Fed.  321. 

1.  Defendant  asserts  that  §  2  of  the  Boiler  Inspection 
Act  prescribes  no  definite  or  ascertainable  standard  of 
duty.  That  section  provides  that  it  shall  be  unlawful 
“  for  any  common  carrier  ....  to  use  any  locomotive 
engine  propelled  by  steam  power  .  .  .  unless  the  boiler 
.  .  .  and  appurtenances  thereof  are  in  proper  condition 
and  safe  to  operate  in  the  service  to  which  the  same  is 
put,  that  the  same  may  be  employed  in  the  active  service 
of  such  carrier  in  moving  traffic  without  unnecessary 
peril  to  life  or  limb.  .  .  It  imposes  upon  the  carrier 
a  higher  degree  of  duty  than  theretofore  existed.  The 
requirement  of  the  statute  is  substituted  for  the  common 
law  rule  which  holds  the  employer  to  ordinary  care  to 
provide  his  employees  a  reasonably  safe  place  in  which, 
and  reasonably  safe  appliances  and  machinery  with 
which,  to  work.  It  is  as  definite  and  certain  as  is  the 
common  law  rule ;  and  to  hold  that  the  duty  imposed 
cannot  be  ascertained  would  be  as  unreasonable  as  it 
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would  be  to  declare  that,  the  common  law  rule  which  is 
ordinarily  applied  in  personal  injury  actions  brought  by 
employees  against  employers  is  too  indefinite  to  be  en¬ 
forced  or  complied  with.  The  contention  is  without 
merit. 

2.  Defendant  insists  that  there  was  no  evidence  to 
support  a  finding  that  the  explosion  resulted  from 
any  defective  or  dangerous  condition  of  the  crown 
sheet. 

The  credibility  of  witnesses,  the  weight  and  probative 
value  of  evidence  are  to  be  determined  by  the  jury  and 
not  by  the  judge.  However,  many  decisions  of  this 
court 1  establish  that,  in  every  case,  it  is  the  duty  of  the 
judge  to  direct  a  verdict  in  favor  of  one  of  the  parties 
when  the  testimony  and  all  the  inferences  which  the  jury 
could  justifiably  draw  therefrom  would  be  insufficient  to 
support  a  different  finding. 

1  Pawling  v.  United  States,  4  Cr.  219,  221;  United  States  v.  Breit¬ 
ling,  20  How.  252,  254-255 ;  Schuchardt  v.  Allens,  1  Wall.  359,  369; 
Merchants’  Bank  v.  State  Bank,  10  Wall.  604,  637;  Improvement  Co. 
v.  Munson,  14  Wall.  442,  448;  Pleasants  v.  Fant,  22  Wall.  116,  121— 
122;  Herbert  v.  Butler,  97  U.  S.  319,  320;  Bowditch  v.  Boston,  101 
U.  S.  16,  18;  Griggs  v.  Houston,  104  TJ.  S.  553;  Phoenix  Ins.  Co.  v. 
Doster,  106  U.  S.  30,  32;  Russell  v.  Allen,  107  U.  S.  163;  Anderson 
County  Commissioners  v.  Beal,  113  TJ.  S.  227,  241;  People’s  Savings 
Bank  v.  Bates,  120  TJ.  S.  556,  561-562;  North  Penn.  Railroad  v. 
Commercial  Bank,  123  TJ.  S.  727,  733;  Kane  v.  Northern  Central 
Railway,  128  TJ.  S.  91,  94;  Dunlap  v.  Northeastern  Railroad,  130 
TJ.  S.  649,  652;  Delaware  c fee.  Railroad  v.  Converse,  139  TJ.  S.  469, 
472;  Texas  &  Pacific  Ry.  Co.  v.  Cox,  145  TJ.  S.  593,  606;  Elliott  v. 
Chicago,  Milwaukee  &  St.  Paul  Railway,  150  TJ.  S.  245;  Gardner  v. 
Michigan  Central  Railroad,  150  TJ.  S.  349,  360;  Union  Pacific  Ry.  Co. 
v.  McDonald,  152  TJ.  S.  262,  283;  Southern  Pacific  Co.  v.  Pool,  160 
TJ.  S.  438,  440;  Patton  v.  Texas  &  Pacific  Railway  Co.,  179  TJ.  S. 
658;  Marande  v.  Texas  &  Pacific  Ry.  Co.,  184  TJ.  S.  173,  191; 
McGilire  v.  Blount,  199  TJ.  S.  142,  148;  Empire  State  Cattle  Co.  v. 
Atchison  Ry.  Co.,  210  TJ.  S.  1,  10;  Delk  v.  St.  Louis  &  San  Fran¬ 
cisco  R.  R.,  220  TJ.  S.  580,  587;  Slocum  v.  New  York  Life  Insurance 
Co.,  228  U.  S.  364,  369. 
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The  parts  of  the  firebox  and  boiler  involved  may  be  de¬ 
scribed  briefly.  One  side  of  the  metal  forming  the  top 
and  sides  of  the  firebox  is  exposed  to  the  fire,  and  the 
other  side  forms  a  part  of  the  boiler  and,  when  the  engine 
is  in  use,  is  covered  by  water.  In  order  to  strengthen  and 
to  hold  in  proper  position  the  sides  and  top  of  the  firebox 
in  relation  to  the  opposite  exterior  walls  of  the  boiler, 
staybolts  are  used,  extending  from  the  inside  of  the  fire¬ 
box  to  the  outside  of  the  boiler.  There  were  1464  such 
bolts  on  the  engine  under  consideration.  The  top  of  the 
firebox  is  called  the  crown  sheet.  It  is  kept  covered  with 
water  while  the  engine  is  in  operation;  and  if  allowed  to 
be  without  water  thereon,  it  will  become  so  overheated 
that  damage  or  explosion  will  be  liable  to  result.  Fusible 
plugs  are  made  of  soft  metal,  which  will  melt  at  rela¬ 
tively  low  temperature.  They  may  be,  and  sometimes 
are,  inserted  into  and  used  as  part  of  the  crown  sheet; 
and  are  so  shaped  and  placed  that  the  end  of  the  plug 
inside  the  boiler  extends  slightly  above  the  surface  of  the 
metal  surrounding  it.  It  is  intended  that,  if  the  water 
on  the  crown  sheet  shall  be  too  low,  the  fire  will  melt 
out  the  plug  before  greater  damage  or  explosion  results, 
and  allow  the  steam  to  escape  from  the  boiler  into  the 
firebox  and  so  relieve  the  pressure  and  check  or  extinguish 
the  fire. 

Rule  25,  approved  by  the  Interstate  Commerce  Com¬ 
mission,  is  as  follows:  ‘‘No  boiler  shall  be  allowed  to  re¬ 
main  in- service  when  there  are  two  adjacent  staybolts 
broken  or  plugged  in  any  part  of  the  firebox  or  combus¬ 
tion  chamber,  nor  when  three  or  more  are  broken  or 
plugged  in  a  circle  four  feet  in  diameter,  nor  when  five 
or  more  are  broken  or  plugged  in  the  entire  boiler.”  Rule 
14  of  the  Commission  is  as  follows:  “If  boilers  are 
equipped  with  fusible  plugs,  they  shall  be  removed  and 
cleaned  of  scale  at  least  once  every  month.  Their  removal 
must  be  noted  on  the  report  of  inspection.”  This  does  not 
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purport  to  require  fusible  plugs  to  be  used.  There  was 
none  in  the  crown  sheet  in  question.  It  was  shown  that 
the' boiler  had  seven  broken  staybolts,  and  that  they  had 
been  broken  some  time  before  the  day  the  explosion  oc¬ 
curred.  Three  were  intermediate  on  one  side  within  a 
radius  of  sixteen  inches;  three,  two  of  which  were  adja¬ 
cent,  were  intermediate  on  the  other  side  within  a  radius 
of  twelve  inches,  and  one  was  at  the  front  end  of  the 
crown  sheet.  Use  of  the  boiler  in  that  condition  violated 
Rule  25.  The  evidence  showed  that  overheating  of  the 
crown  sheet  has  a  tendency  to  injure  and  fracture  stay- 
bolts;  but  it  was  not  shown  what  caused  these  to  break. 
All  persons  on  the  engine, — engineer,  fireman  and  brake- 
man, — were  killed.  The  train  stopped  at  Foster’s  Tower, 
about  three  miles  from  the  place  of  the  explosion,  and 
there  water  was  taken  into  the  tank.  A  brakeman  em¬ 
ployed  on  another  train,  then  at  that  station,  testified 
that  he  went  into  the  cab  of  Groeger’s  engine,  and  that, 
while  there,  he  observed  that  water  and  steam  were  escap¬ 
ing  from  the  boiler  into  the  firebox;  that  he  heard  the 
sizzling  of  the  water  upon  the  fire;  that,  when  he  opened 
the  firebox  door,  steam  gushed  out;  that  the  fire  was 
dead;  that  the  steam  gauge  showed  160  pounds  pressure, 
and  that  water  was  being  put  into  the  boiler  by  the  two 
injectors.  There  was  no  evidence  that,  prior  to  the  day 
of  the  explosion,  there  was  any  improper  or  unsafe  con¬ 
dition  or  defect  in  the  boiler,  other  than  the  broken  stay- 
bolts.  The  testimony  of  the  locomotive  engineers,  who 
operated  the  engine  several  days  immediately  preceding 
the  explosion,  was  to  the  effect  that  the  injectors,  gauge 
cocks,  and  water  glass, — the  means  by  which  the  supply 
of  water  in  the  boiler  was  controlled  and  observed, — were 
in  good  condition.  The  testimony  of  a  number  of  wit¬ 
nesses,  whose  experience  qualified  them  to  give  opinion 
evidence  on  the  basis  of  conditions  existing  after  the  ex¬ 
plosion,  supported  the  defendant’s  contention  that  the 
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broken  staybolts  did  not  cause  or  have  any  connection 
with  .the  explosion;  and,  as  to  that  matter,  there  was  no 
substantial  conflict  in  the  evidence.  The  location  of  these 
broken  staybolts  in  relation  to  the  place  of  the  tear  or 
rupture  was  shown  to  be  such  that  the  explosion  was  not 
caused  by  them.  And  we  find  no  evidence  in  the  record 
to,  support  a  finding  that  they  caused  or  contributed  to 
cause  the  explosion.  But  we  agree  with  the  Circuit  Court 
of  Appeals  that,  under  §  2  of  the  statute,  there  was  suffi¬ 
cient  evidence  to  sustain  the  verdict,  wholly  apart  from 
the  broken  staybolts.  Defendant’s  duty  to  have  the  boiler 
in  a  safe  condition  to  operate  so  that  it  could  be  used 
without  unnecessary  peril  to  its  employees  was  absolute 
and  continuing.  No  notice  to  the  defendant,  actual  or 
constructive,  of  the  defects  or  unsafe  condition  of  the 
boiler  was  necessary  to  plaintiff’s  case.  Defendant  is 
liable  if  its  breach  of  duty  contributed  to  cause  the  death. 
We  are  bound  to  assume  that  the  condition  of  the  boiler 
at  Foster,  a  very  short  time  before  the  explosion,  was  as 
indicated  by  the  testimony  of  the  brakeman  above  referred 
to.  His  credibility  and  the  weight  properly  to  be  given 
to  his  testimony  were  for  the  jury.  And  if  the  boiler  was 
in  the  condition  he  described,  it  would  not  be  unreasonable 
to  conclude  that  a  breach  of  duty  of  defendant  caused  or 
contributed  to  cause  the  explosion.  We  think  it  did  not 
conclusively  appear  that  the  failure  of  deceased  properly 
to  operate  the  engine  was  the  sole  cause  of  the  explosion. 
It  follows  that  the  evidence  made  a  case  for  the  jury. 

3.  The  court,  in  harmony  with  the  provisions  of  §  2, 
instructed  the  jury  that  the  standard  of  defendant’s  duty 
was  to  put  and  keep  the  locomotive  in  proper  condition 
and  safe  to  operate,  and  that  it  would  be  a  violation  of 
defendant’s  duty  if  the,, engine,  as  to  the  crown  sheet,  was 
permitted  to  be  in  such  a  condition  that  it  could  not  be 
employed  in  the  active  service  of  the  carrier  moving  the 
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traffic  without  unnecessary  peril  to  life  or  limb.  And 
further  instructed  as  follows:  “  If  you  shall  say  and  find 
that  the  standard  of  duty  imposed  by  the  law  required 
a  fusible  safety  plug  to  be  installed,  then  the  absence  of 
the  fusible  safety  plug  would  impose  upon  the  defendant 
here  an  absolute  liability,  and  the  plaintiff  would  be  en¬ 
titled  to  recover  if  the  absence  of  it  contributed  in  whole 
or  in  part  to  cause  the  explosion  and  the  resulting  death. 
...  An  interstate  carrier,  as  well  as  any  railroad  car¬ 
rier,  owes  the  duty,  of  course,  of  availing  itself  of  the  best 
mechanical  contrivances  and  inventions  in  known  prac¬ 
tical  use  which  are  or  would  be  effective  in  making  safe 
a  locomotive  boiler  as  against  explosions.  It  is  not  bound 
to  introduce  a  new  appliance  the  moment  somebody  sug¬ 
gests  it  or  discovers  it,  but  is  entitled  to  a  reasonable  time 
and  opportunity  to  test  it  out  and  make  any  changes. 

.  .  .  If  you  shall  find  .  .  .  that  a  fusible  safety  plug 
was  required  by  that  standard,  and  that  it  was  a  mechan¬ 
ical  means  and  contrivance  in  known  practical  use  and 
effective  more  than  was  any  other  that  had  been  installed 
by  the  defendant  on  this  engine,  then  its  absence  would 
be  a  violation  of  the  Boiler  Inspection  Act  .  .  .” 

That  act  was  passed  to  promote  the  safety  of  employees 
and  is  to  be  read  and  applied  with  the  Federal  Employers’ 
Liability  Act.  Under  the' latter,  defendant  is  liable  for 
any  negligence  chargeable  to  it  which  caused  or  contrib¬ 
uted  to  cause  decedent’s  death  (§1);  and  he  will  not  be 
held  guilty  of  contributory  negligence  ( §  3)  or  to  have 
assumed  the  risks  of  his  employment  (§4)  if  a  violation 
of  §  2  of  the  Boiler  Inspection  Act  contributed  to  cause 
his  death.  See  Great  Northern  Ry.  Co.  v.  Donaldson, 
246  U.  S.  121,  124;  St.  Louis  &  Iron  Mountain  Ry.  v.  Tay¬ 
lor,  210  U.  S.  281,  294;  Louisville  &  Nashville  R.  R.  Co.  v. 
Layton,  243  U.  S.  617,  620. 

By  the  last  mentioned  section,  defendant  was  bound 
absolutely  to  furnish  what  before,  under  the  common  law, 
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it  was  its  duty  to  exercise  ordinary  care  to  provide.  The 
carriers  were  left  free  to  determine  how  their  boilers 
should  be  kept  in  proper  condition  for  use  without  un¬ 
necessary  danger.  The  things  required  for  that  purpose 
were  not  prescribed  or  changed  by  the  act;  but  use  of 
boilers  unless  safe  to  operate  as  specified  was  made  unlaw¬ 
ful,  and  liability  for  consequences  follows  violation  of 
the  act.  It  is  a  well  established  rule  that  the  master  is 
not  bound  to  furnish  the  latest  or  best  tools  or  appliances 
for  the  use  of  his  servants.  That  rule  is  applicable  here, 
and  we  hold  that  defendant  was  not  liable  for  failure  to 
furnish  the  best  mechanical  contrivances  and  inventions 
or  to  discard  appliances  upon  discovery  of  later  improve¬ 
ments,  provided  the  boiler  was  in  proper  condition  and 
safe  to  operate,  as  required  by  the  statute.  Chicago  & 
Northwestern  Ry.  Co.  v.  Bower,  241  U.  S.  470,  474;  Pat¬ 
ton  v.  Texas  &  Pacific  Ry.  Co.,  179  U.  S.  658,  664;  Wash¬ 
ington,  &c.  R.  R.  Co.  v.  McDade,  135  U.  S.  554,  570. 

The  jury  was  by  the  charge  authorized  to  find  that  the 
act  required  defendant  to  have  a  fusible  plug  in  the  crown 
sheet  of  the  boiler.  There  is  nothing  in  the  act  or  in  any 
rule,  regulation  or  order  authorized  by  it,  which  specifies 
the  use  of  fusible  plugs.  This,  however,  does  not  relieve 
the  defendant  of  the  duty  to  have  and  keep  its  boilers 
safe  for  use  as  required  by  the  act.  Great  Northern  Ry. 
Co.  v.  Donaldson,  supra,  128.  The  use  of  fusible  plugs 
has  been  known  for  a  long  time.  The  record  does  not 
contain  a  complete  showing  of  the  extent  of  their  use; 
but  it  appears  that  the  Erie  Railroad  uses  them,  and  that 
for  some  years  defendant  used  them;  that  defendant  has 
now  about  2,700  locomotives,  and  does  not  have  fusible 
plugs  in  any  of  them;  and  it  was  shown  that  they  are  not 
used  by  the  New  York  Central,  the  Chicago,  Burlington 
&  Quincy,  the  Illinois  Central,  or  the  Nickel  Plate.  In 
1899,  the  American  Railway  Master  Mechanics  Associa¬ 
tion,  whose  members  represent  nearly  all  the  railroads  in 
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the  country,  passed  a  resolution  expressing  the  sense  of 
the  Association  to  be  “  that  the  use  of  fusible  plugs  in 
the  crown  sheets  of  locomotive  fireboxes  is  not  conducive 
to  the  prevention  of  the  overheating  of  the  crown  sheet.” 
It  appears  that,  among  practical  men  experienced  in  such 
matters,  there  is  a  difference  of  opinion  as  to  the  useful¬ 
ness  of  such  plugs.  If  the  question  whether  the  standard 
of  duty  fixed  by  the  act  required  defendant  to  have  a 
fusible  plug  in  the  crown  sheet  of  the  boiler  were  one  for 
the  determination  of  a  jury,  we  think  there  was  evidence 
which  would  sustain  a  verdict  in  the  affirmative  or  in 
the  negative.  But  we  think  the  question  was  not  for  the 
jury.  Southern  Pacific  Co.  v.  Seley,  152  U.  S.  145,  150; 
Tuttle  x.  Milwaukee  Railway,  122  U.  S.  189,  194;  Randall 
v.  Baltimore  &  Ohio  R.  R.  Co.,  109  U.  S.  478,  483;  Kil¬ 
patrick  v.  Choctaw,  0.  &  G.  R.  Co.,  121  Fed.  11;  Richards 
v.  Rough,  53  Mich.  212,  216.  And  see  Southern  Pacific 
Co.  v.  Berkshire,  254  U.  Sv415,  417.  The  act  required  a 
condition  which  would  permit  use  of  the  locomotive  with¬ 
out  unnecessary  danger.  It  left  to  the  carrier  the  choice 
of  means  to  be  employed  to  effect  that  result.  While 
the  burden  was  on  the  plaintiff  to  prove  a  violation  of  the 
act  by  defendant,  she  was  not  bound  to  show  that  any 
particular  contrivance  or  invention  was  suitable  or  neces¬ 
sary  to  have  and  keep  the  boiler  in  proper  condition. 
There  is  a  multitude  of  mechanical  questions  involved  in 
determining  the  proper  construction,  maintenance  and 
use  of  the  boilers,  other  parts  of  locomotives,  their  tenders 
and  appurtenances,  all  of  which  are  covered  by  the  Boiler 
Inspection  Act,  as  amended.  Inventions  are  occurring 
frequently,  and  there  are  many  devices  to  accomplish  the 
same  purpose.  Comparative  merits  as  to  safety  or  utility 
are  most  difficult  to  determine.  It  is  not  for  the  courts 
to  lay  down  rules  which  will  operate  to  restrict  the  car¬ 
riers  in  their  choice  of  mechanical  means  by  which  their 
locomotives,  boilers,  engine  tenders  and  appurtenances 
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are  to.be  kept  in  proper  condition.  Nor  are  such  matters 
to  be  left  to  the  varying  and  uncertain  opinions  and  ver¬ 
dicts  of  juries.  The  interests  of  the  carriers  will  best  be 
served  by  having  and  keeping  their  locomotive  boilers 
safe ;  and  it  may  well  be  left  to  their  officers  and  engineers 
to  decide  the  engineering  questions  involved  in  determin¬ 
ing  whether  to  use  fusible  plugs  or  other  means  to  that 
end.  Tuttle  v.  Milwaukee  Railway,  supra,  p.  194;  Rich¬ 
ards  v.  Rough,  supra,  p.  216.  The  presence  or  absence  of 
a  fusible  plug  w,as  a  matter  properly  to  be  taken  into  con¬ 
sideration  in  connection  with  other  facts  bearing  upon 
the  kind  and  condition  of  the  boiler  in  determining  the 
essential  and  ultimate  question,  i.  e.  whether  the  boiler 
was  in  the  condition  required  by  the  act. 

But  we  think  the  court  erred  in  instructing  the  jury  that 
defendant  was  bound  to  avail  itself  of  “  the  best  mechan¬ 
ical  contrivances  and  inventions  in  known  practical  use 
which  are  or  would  be  effective  in  making  safe  a  loco¬ 
motive  boiler  as  against  explosions/’  and  also  erred  in 
authorizing  the  jury  to  decide  that  “  the  standard  of 
duty  imposed  by  the  law  required  a  fusible  safety  plug 
to  be  installed  ”,  and  that  “  the  absence  of  the  fusible 
safety  plug  would  impose  upon  the  defendant  here  an 
absolute  liability.” 

Judgment  reversed. 


UNITED  STATES  v.  MORROW. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  98.  Argued  October  21,  1924. — Decided  January  5,  1925. 

1.  Although  a  proviso  is  sometimes  used  to  introduce  independent 
legislation,  the  presumption  is  that,  in  accordance  with  its  pri¬ 
mary  purpose,  it  applies  only  to  the  provision  to  which  it  is 
attached.  P.  534. 

2.  A  proviso  may  be  examined  in  the  light  of  prior  legislation,  the 
condition  it  was  evidently  intended  to  correct,  and  its  legislative 
history.  P.  535. 
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3.  The  provisos  found  in  the  Army  Appropriation  Acts  of  1915,  and 
1916,  which  granted  additional  pay  to  clerks  and  messengers  at 
headquarters  of  territorial  departments,  etc.,  while  serving  in  the 
Philippine  Islands,  are  confined  to  those  positions  for  which  spe¬ 
cific  salaries  were  appropriated  by  the  preceding  clauses  to  which 
the  provisos  are  attached,  and  are  inapplicable  to  a  chief  clerk 
of  the  depot  quartermaster’s  office  at  Manila  whose  salary  was 
fixed  by  the  War  Department  and  paid  out  of  lump  sums  appro¬ 
priated  elsewhere  in  these  statutes.  P.  534. 

58  Ct.  Clms.  20,  reversed. 

Appeal  from  a  judgment  of  the  Court  of  Claims  re¬ 
jecting  a  claim  for  additional  pay. 

Mr.  Merrill  E.  Otis,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  and  Mr. 
John  G.  Ewing  were  on  the  brief,  jfor  the  United  States. 

Mr.  George  A.  King,  with  whom  Mr.  William  B.  King 
and  Mr.  George  R.  Shields  were  on  the  brief,  for  appellee. 

Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

This  case  involves  the  construction  of  a  proviso  in  the 
Army  Appropriation  Acts  of  1915  and  1916,  relating  to 
an  increase  in  the  pay  of  clerks  and  messengers  at  head¬ 
quarters  of  territorial  departments.  38  Stat.  351,  355,  c 
72;  38  Stat.  1062,  1067,  c.  143. 

This  proviso  follows  a  special  appropriation  made — in 
substantially  identical  language — in  the  two  acts.  In  the 
Act  of  1915  this  provision  reads: 

“  Pay  to  Clerks,  Messengers,  and  Laborers  at  Head¬ 
quarters  of  the  Several  Territorial  Departments,  Terri¬ 
torial  Districts,  Tactical  Divisions  and  Brigades,  Service 
Schools  and  Office  of  the  Chief  of  Staff. 

“  One  chief  clerk  at  the  office  of  the  Chief  of  Staff,  $2,000 
per  annum.  Fifteen  clerks,  at  $1,800  each  per  annum. 
Fifteen  clerks,  at  $1,600  each  per  annum.  Thirty-eight 
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clerks,  at  $1,400  each  per  annum.  Seventy  clerks,  at 
$1,200  each  per  annum.  Sixty-five  clerks,  at  $1,000  each 
per  annum.  .  .  .  Two  messengers,  at  $840  each  per 
annum.  Fifty-nine  messengers  at  $720  each  per  annum. 
.  .  .  One  laborer,  at  $660  per  annum.  Two  laborers, 

at  $600  each  per  annum.  One  laborer,  at  $480  per 
annum.  ...  In  all,  $312,320. 

Additional  pay  while  on  foreign  service,  $9,000. 

“  Provided,  That  on  and  after  July  first,  nineteen  hun¬ 
dred  and  fourteen,  the  pay  of  clerks  and  messengers  at 
headquarters  of  territorial  departments,  tactical  divisions, 
brigades,  and  service  schools,  who  are  citizens  of  the 
United  States,  shall  be  increased  $200  each  per  annum 
while  serving  in  the  Philippine  Islands,  such  service  to 
be  computed  from  the  date  of  departure  from  the  conti¬ 
nental  limits  of  the  United  States  to  the  date  of 
return  .  .  . 

“  And  said  clerks,  messengers,  and  laborers  shall  be 
employed  and  assigned  by  the  Secretary  of  War  to  the 
offices  and  positions  in  which  they  are  to  serve.  .  .  .” 

By  a  separate  provision  in  the  act  a  lump  sum  appro¬ 
priation  of  $1,833,127  was  made  for  incidental  expenses 
of  the  quartermaster  corps,  including  the  “hire  of  la¬ 
borers  ”  and  “  compensation  of  clerks  and  other  em¬ 
ployees  to  the  officers”  (p.  363). 1 

Morrow,  a  citizen  of  the  United  States,  went  to  the 
Philippine  Islands  in  1899.  From  May  15,  1914,  to  Jan¬ 
uary  17,  1917,  he  served  as  chief  clerk  of  the  depot  quar¬ 
termaster’s  office,  at  the  headquarters  of  the  Philippine 
Department  of  the  Army,  in  Manila.  He  received  a 
salary  of  $2,000  a  year,  which  was  fixed  by  the  War  De¬ 
partment  and  paid  out  of  the  lump  sum  appropriations 
for  the  quartermaster  corps.  Later  he  submitted  to  the 
Auditor  a  claim  for  additional  pay  at  the  rate  of  $200  a 
year  for  the  period  of  his  service  after  July  1,  1914,  under 


1  A  like  provision  was  contained  in  the  Act  of  1916  (p.  1074). 
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the  proviso  in  the  acts  increasing  the  pay  of  clerks  and 
messengers  at  headquarters  of  territorial  departments 
while  serving  in  the  Philippine  Islands.  This  was  al¬ 
lowed  and  paid;  but  was  thereafter  charged  against  him 
as  having  been  erroneously  paid,  and  deducted  from  the 
pay  then  accruing  to  him  as  a  captain  in  the  quarter¬ 
master’s  corps.  Thereupon  he  brought  this  action  to 
recover  the  amount  claimed,  and  was  awarded  judgment. 
58  Ct.  Clms.  20. 

It  is  conceded  that  Morrow  was  a  clerk  in  the  quar¬ 
termaster  corps,  and  not  one  of  the  headquarters 2 
clerks  included  within  the  first  paragraph  of  the  appro¬ 
priation. 

The  contention  of  the  United  States3  is  that  the  pro¬ 
viso  applied  only  to  the  headquarters  clerks  and  messen¬ 
gers  employed  at  the  statutory  salaries  fixed  by  the  appro¬ 
priation,  and  did  not  include  clerks  in  the  quartermaster 
corps  employed  at  salaries  fixed  by  the  War  Department; 
that  is,.  that  it  merely  increased  the  statutory  salaries  of 
the  clerks  and  messengers  provided  for  by  the  specific  ap¬ 
propriation  when  they  should  serve  in  the  Philippine 
Islands. 

This  we  think  is  its  plain  meaning.  The  general  office 
of  a  proviso  is  to  except  something  from  the  enacting 
clause,  or  to  qualify  and  restrain  its  generality  and  pre¬ 
vent  misinterpretation.  Minis  v.  United  States,  15  Pet. 
423,  445;  Georgia  Banking  Co.  v.  Smith,  128  U.  S.  174, 
181;  White  v.  United  States,  191  U.  S.  545,  551;  Cox  v. 
Hart,  260  U.  S.  427,  435.  Its  grammatical  and  logical 

2  The  term  “  headquarters  ”  is  used  in  this  opinion  as  including  the 
various  army  stations  mentioned  in  the  special  appropriations. 

3  In  the  Court  of  Claims  the  United  States  contended  that  Mos- 
row  did  not  come  within  the  proviso  because  he  was  residing  in 
the  Philippine  Islands  when  appointed  to  the  clerkship.  This  was 
apparently  the  sole  contention  then  made;  but,  although  repeated 
in  the  brief  here,  it  was  expressly  abandoned  by  the  United  States 
in  the  argument  at  bar. 
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scope  is  confined  to  the  subject-matter  of  the  principal 
clause.  United  States  v.  Whitridge,  197  U.  S.  135,  143. 
And  although  sometimes  used  to  introduce  independent 
legislation,  the  presumption  is  that,  in  accordance  with 
its  primary  purpose,  it  refers  only  to  the  provision  to 
which  it  is  attached.  United  States  v.  Falk,  204  U.  3. 143, 
149.  Here  it  clearly  appears  that  the  proviso  was  em¬ 
ployed  in  its  primary  sense.  The,  entire  context  shows 
that  it  was  intended  to  apply  only  to  the  headquarters 
clerks  and  messengers  employed  at  the  statutory  salaries 
fixed  by  the  special  appropriation,  and  related  to  the 
$9,000  provided  for  the  additional  pay  of  such  employees 
while  on  foreign  service;  and  it  plainly  had  no  reference 
to  clerks  and  messengers  in  the  quartermaster  corps  whose 
salaries  were  fixed  by  the  War  Department  under  the 
lump  sum  appropriation. 

This  is  emphasized  when  the  proviso  is  examined  in  the 
light  of  prior  legislation,  the  condition  it  was  evidently 
intended  to  correct,  and  its  legislative  history.  Brushaber 
v.  Union  Pacific  R.  R.  Co.,  240  U.  S.  1,  12;  Work  v.  Lynn, 
ante,  161.  In  all  of  the  Army  Appropriation  Acts  from 
1895  to  1914  special  appropriations  were  made  for  a  desig¬ 
nated  number  of  clerks  and  messengers  at  headquarters 
and  army  stations,  at  specified  rates  of  pay;  but  no  pro¬ 
vision  for  any  increase  in  their  pay  while  on  foreign 
service.  Lump  sum  appropriations  were  also  made  for 
staff  corps  and  departments,  including  the  quartermaster 
corps,  under  which  clerks  and  messengers  were  employed 
at  rates  of  pay  fixed  by  the  War  Department.  In  1904 
the  War  Department  issued  an  order  under  which  clerks 
in  the  staff  corps  and  departments  paid  under  the  lump 
sum  appropriations  were  granted  an  increase  of  $200  in 
their  annual  compensation  when  transferred  to  the  Philip¬ 
pines.  This,  however,  could  not  be  applied  to  the  head¬ 
quarters  clerks  whose  salaries  were  fixed  by  the  specific 
appropriations.  In  1912  the  Secretary  of  War  wrote  to 
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the  Speaker  of  the  House  of  Representatives,  stating  that 
the  pay  of  the  headquarters  clerks  who  were  serving  in 
the  Philippines  was  not  commensurate  with  their  work 
and  less  than  that  of  any  other  similar  government  em¬ 
ployees  in  the  Islands,  and  that  as  there  were  “  no  means  ” 
by  which  the  War  Department  could  remedy  this  condi¬ 
tion,  he  recommended  that  Congress  insert  in  the  next 
appropriation  for  headquarters  employees  a  proviso  that 
the  pay  of  such  clerks  and  messengers  be  increased  20 
per  centum  while  serving  in  the  Philippines.  This  recom¬ 
mendation  was  renewed  by  the  succeeding  Secretary  of 
W^ar,  prior  to  the  consideration  of  the  Army  Appropria¬ 
tion  Bill  for  1915.4  Thereafter  Congress  added  to  the 
appropriation  the  $9,000  for  additional  pay  while  on  for¬ 
eign  service,  and  the  proviso  relating  to  the  increase  of 
pay  while  serving  in  the  Philippines,  in  the  form  in  which 
they  have  been  quoted;  these  additions  being  adopted 
after  the  proposed  increase  had  been  changed,  on  a  report 
of  the  Conference  Committee,  from  20  per  centum,  the 
amount  recommended  by  the  Secretaries,  to  $200  a  year, 
the  increase  given  by  the  War  Department  to  clerks  in 
the  staff  corps  and  departments.5 

In  the  light  of  this  history  there  is  no  room  to  doubt- 

even  if  it  were  not  plain  from  the  face  of  the  act  itself _ 

that  the  proviso  was  intended  to  apply  merely  to  the  head¬ 
quarters  clerks  and  messengers  included  within  the  specific 
appropriation.  It  manifestly  was  not  intended  that 
clerks  in  the  staff  corps  and  departments  should  receive, 
in  addition  to  the  $200  increase  given  them  by  the  War 

Department,  a  second  increase  of  like  amount  under  the 
terms  of  the  proviso. 

It  is  entirely  clear  that  Morrow’s  service  in  the  quarter- 
master’s  office  in  the  Philippines  was  not  within  the  scope 


4  63rd  Cong.,  1st  Sess.,  House  Doc.  No.  46 

„'5!®S  Co”S'  Rec-  p‘-  6,  p.  5592;  63d  Cong,  2nd  Sess.,  Sen.  Doc 
No.  469. 
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of  the  proviso.  It  is  unnecessary  to  review  in  detail  the 
various  contentions  urged  in  his  behalf.  We  do  not  find 

them  sufficient  to  sustain  the  judgment;  and  it  must  be 
and  is 

Reversed. 


KUNHARDT  &  COMPANY,  INC.  v.  UNITED 

STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  141.  Argued  December  10,  1924.— Decided  January  5,  1925. 

1.  In  order  to  comply  with  the  demand  of  government  officials  that  it 
deliver  goods  at  a  port  in  this  country,  as  required  to  do  by  its  con¬ 
tracts  of  sale  with  the  United  States,  claimant  was  obliged  to  forego 
a  profitable  disposition  of  a  vessel  it  owned  and  prepared  her 
for  the  transportation,  before  the  contracts  were  canceled.  Held, 
that  there  was  no  taking  of  the  vessel  under  eminent  domain,  and 
that  the  United  States  was  not  liable  for  the  depreciation  of  her 
sale  value.  P.  540. 

2.  There  can  be  no  recovery  on  an  agreement  of  the  United  States 
to  pay  the  amount  by  which  the  cost  of  equipment  provided  for 
performance  of  a  war  contract  exceeds  its  value  at  termination  of 
the  contract,  as  determined  by  appraisers,  where  cost  and  appraisal 
are  not  alleged  and  depreciation  is  not  shown.  Id. 

3.  A  contract  adjusting  a  claim  under  canceled  war  contracts,  which 
by  its  terms  was  not  binding  until  approved  by  a  board  of  contract 
review,  was  of  no  force  without  such  approval.  P.  541. 

58  Ct.  Clms.  718,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Claims  dismiss¬ 
ing  a  petition  on  demurrer. 

Mr.  Raymond  H.  Hudson  for  appellant. 

Mr.  Assistant  Attorney  General  Donovan  appeared  for 
the  United  States.  The  Solicitor  General,  Mr.  Assistant 
Attorney  General  Lovett  and  Mr.  Lisle  A.  Smith,  Special 
Assistant  to  the  Attorney  General,  were  on  the  brief. 
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Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  dismissing,  on  de¬ 
murrer,  a  petition  filed  by  Kunhardt  &  Co.,  Inc.,  against 
the  United  States.  58  Ct.  Clms.  718. 

The  material  facts  alleged  in  the  petition  and  shown  by 
the  accompanying  exhibits,  are  these:  The  claimant  is 
a  New  York  corporation,  engaged  in  importing.  On 
September  10,  1918,  the  Director  of  Aircraft  Production 
issued  to  it  a  purchase  order  for  the  growth  of  50,000  to 
75,000  bushels  of  castor  beans,-  to  be  delivered  by  the 
claimant,  at  a  specified  price,  at  Puerto  Cortez,  Honduras, 
or,  at  the  option  of  the  Government,  at  a  specified  higher 
price,  at  any  United  States  port  on  the  Gulf  of  Mexico. 
On  September  16  this  order  was  incorporated  in  a  contract 
between  the  United  States  and  the  claimant.  In  October 
the  government  officers  insisted  that  as  they  were  having 
difficulty  in  finding  transportation  and  the  claimant  had 
a  schooner,  the  Herbert  May,  it  should  provide  transpor¬ 
tation  for  the  beans  from  Honduras  and  Guatemala  to 
New  Orleans — as  it  could  be  required  to  do  under  the  op¬ 
tion  reserved  respecting  the  place  of  delivery.  The  claim¬ 
ant,  having  no  use  for  the  schooner,  was  then  negotiating 
its  sale  and  had  received  an  offer  of  $75,000.  But  as  this 
was  the  only  means  of  transportation  available  to  it,  the 
claimant,  it  is  alleged,  was  “  forced  ”  to  retain  possession 
of  the  schooner,  and  had  it  prepared  for  the  trip  to  the 
West  Indies.  On  November  6  the  Director  of  Aircraft 
Production  issued  to  the  claimant  a  second  purchase  order 
for  75,000  to  100,000  bushels  of  castor  beans,  to  be  grown 
or  purchased  in  Honduras  or  Guatemala  and  delivered  at 
New  Orleans,  at  a  specified  price.  This  order  was  incor¬ 
porated  in  a  second  contract  between  the  United  States 
and  the  claimant,  dated  November  12,  although  executed 
later.  This  contract  contained  a  provision  that  if  the  Di- 
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rector  of  Aircraft  Production  should  terminate  it  prior  to 
completion,  the  United  States  should,  among  other  things, 
pay  the  claimant  “  on  account  of  depreciation  or  amortiza¬ 
tion  of  plant,  facilities,  and  equipment  ”  provided  by  the 
claimant  for  the  performance  of  the  contract,  the  amount 
by  which  their  cost  to  the  claimant  should  exceed  their  fair 
market  value  at  the  time  of  such  termination,  as  deter¬ 
mined  by  three  appraisers.  On  November  14  the  Director 
of  Aircraft  Production  suspended  the  second  contract, 
and  a  few  days  later  cancelled  both  contracts.  The  claim¬ 
ant,  then  having  no  use  for  the  schooner,  sold  it  for 
$40,000,  the  highest  price  obtainable,  thus,  it  is  alleged, 
suffering  “  a  loss  from  depreciation  in  the  value  of  the 
schooner  of  $35,000.”  Negotiations  were  subsequently 
had  for  settlement  of  the  losses  caused  to  the  claimant  by 
the  cancellation  of  the  contracts.  In  January,  1919,  the 
contracting  officer  and  the  claimant  executed  a  contract 
providing  that  its  claim  should  be  settled  for  $35,000,  in¬ 
cluding  $10,521.22  for  depreciation  loss  on  the  schooner. 
This  contract  provided  that  it  should  not  become  binding 
until  approved  by  the  Board  of  Contract  Review;  and  it 
was  not  so  approved.  In  May,  1919,  the  contracting 
officer  and  the  claimant  executed  another  contract  of 
settlement — which  was  duly  approved — under  which  the 
United  States  paid  $24,478.78  as  full  compensation  for  the 
services  rendered  and  expenditures  and  obligations  in¬ 
curred  by  the  claimant  under  both  of  the  purchase  con¬ 
tracts,1  and  in  discharge  of  all  its  claims  thereunder  except 
that  “  for  depreciation  on  schooner,”  which  was  reserved. 

The  petition  prays  judgment  for  $35,000,  the  amount  of 
the  loss  alleged  to  have  resulted  to  the  claimant  from  de¬ 
preciation  in  the  value  of  the  schooner,  and  for  general 
relief. 

1  This  contract  recited  that  the  second  purchase  contract  had  super¬ 
seded  the  first.  This  does  not  otherwise  appear  from  the  allegations 
of  the  petition. 
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The  demurrer  to  the  petition  is  based  on  the  ground 
that  the  facts  therein  set  forth  do  not  state  a  cause  of  ac¬ 
tion  against  the  United  States. 

This  demurrer  was  properly  sustained.  It  is  clear  that 
on  the  facts  alleged  the  depreciation  in  the  sale  value  of 
the  schooner  cannot  be  recovered  on  the  theory  which  the 
claimant  here  urges,  that  this  is  compensation  for  a  taking 
of  the  schooner  “  under  eminent  domain  ”  in  the  perform¬ 
ance  of  “  obligatory  orders  or  requisitions  ”  for  the  sale 
and  delivery  of  the  castor  beans.  The  United  States  did 
.not  requisition  or  take  over  the  schooner,  or  appropriate 
its  use.  The  first  purchase  contract  gave  the  United 
States  the  option  to  require  the  castor  beans  to  be  deliv¬ 
ered  at  any  Gulf  port  in  the  United  States;  and  the  sec¬ 
ond  specifically  required  them  to  be  delivered  at  New  Or¬ 
leans.  The  United  States,  therefore,  was  entirely  within 
its  contract  rights  in  insisting  that  the  claimant  should  de¬ 
liver  the  beans  at  New  Orleans,  as  agreed;  and  if  the 
claimant  had  no  other  means  of  so  delivering  them  than 
by  using  its  own  schooner  for  that  purpose,  it  was,  in  pre¬ 
paring  so  to  do,  merely  conforming  to  its  contract  obliga¬ 
tion. 

There  can  be  no  recovery  under  the  provision  in  the 
second  contract  that  if  terminated  before  completion  the 
United  States  would  pay  the  claimant  for  depreciation  of 
the  plant,  facilities  and  equipment  provided  for  its  per¬ 
formance.  Even  if  the  use  for  transportation  purposes 
of  a  schooner  previously  owned  by  the  claimant  could  be 
regarded  as  the  providing  of  a  facility  or  equipment  within 
the  meaning  of  the  contract,  the  obligation  was  merely  to 
pay  the  difference  between  the  “  cost  ”  of  the  facility  or 
equipment  to  the  claimant  and  its  value  at  the  termina¬ 
tion  of  the  contract,  as  determined  by  appraisers.  There 
is  no  allegation  as  to  the  cost  of  the  schooner;  and  no  aver¬ 
ment  that  its  value  at  the  termination  of  the  contract  was 
determined  by  appraisers.  And  for  all  that  appears  its 
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cost  to  the  claimant  may  have  been  less  than  the  amount 
for  which  it  was  sold.  , 

Nor  can  there  be  any  recovery  on  the  theory  that  under 
the  contract  executed  by  the  contracting  officer  in  Janu¬ 
ary,  1919,  the  United  States  agreed  to  pay  $10,521.22  or 
any  other  sum,  for  depreciation  loss  on  the  schooner.  This 
contract,  not  having  been  approved  by  the  Board  of  Con¬ 
tract  Review,  became  by  its  own  terms,  of  no  binding  force 
or  effect  whatever. 

The  petition  does  not  state  a  cause  of  action  against  the 
United  States;  and  the  judgment  is 

;  Affirmed. 


L.  RICHARDSON  &  COMPANY,  INC.  v.  UNITED 

STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  142.  Argued  December  10,  11,  1924.— Decided  January  5,  1925. 

Allegations  of  a  petition  in  the  Court  of  Claims  held  insufficient  to 
show  an  agreement  upon  the  part  of  the  United  States  to  purchase 
claimant’s  wool. 

58  Ct.  Clms.  717,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Claims  dis¬ 
missing  a  petition  upon  demurrer. 

Mr.  Raymond  M.  Hudson  for  appellant. 

Mr.  Alfred  A.  Wheat,  Special  Assistant  to  the  Attorney 
General,  with  whom  Mr.  Solicitor  General  Beck  was  on 
the  brief,  for  the  United  States. 

Mr.  Justice  Sanford  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  L.  Richardson  &  Company, 
Inc.,  to  recover  damages  for  the  breach  of  an  agreement  al- 
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leged  to  have  been  made  by  the  United  States  for  the  pur¬ 
chase  of  a  quantity  of  wool,  grading  higher  than  fifty- 
sixes,  imported  by  the  claimant  from  South  Africa.  The 
United  States  demurred  to  the  petition  on  the  ground  that 
it  did  not  state  a  cause  of  action.  This  demurrer  was  sus¬ 
tained,  without  opinion,  and  judgment  entered  dismissing 
the  petition.  58  Ct.  Clms.  717. 

In  November,  1917,  the  President  issued  a  Proclamation 
prohibiting  the  importation  of  wool  and  other  enumerated 
articles  into  the  United  States,  except  under  licenses 
granted  by  the  War  Trade  Board,  in  accordance  with  its 
regulations  or  orders.1  In  December,  the  Board  issued  a 
regulation  requiring  every  applicant  for  a  wool  import 
license  to  sign  an  agreement  granting  the  United  States 
an  option  to  purchase  all  or  any  part  of  the  wool  covered 
by  the  application,  for  ten  days  after  its  custom  house 
entry,  at  a  specified  price  basis.  In  January,  1918,  this 
was  superseded  by  another  regulation  issued  by  the  Board, 
requiring  that  the  importers  of  wool  should  sign  agree¬ 
ments  granting  such  options  of  purchase  to  the  United 
States,  before  the  delivery  or  release  of  the  wool  to  them. 
Thereafter,  ns  appears  from  exhibits  to  the  petition,  the 
Quartermaster  General  of  the  Army  wrote  certain  letters 
containing  announcements  as  to  the  grades  of  wool  on 
which  it  was  intended  to  exercise  the  options  granted  to 
the  Government  by  the  importers.  These  are  described 
in  the  petition  as  “  regulations  issued  by  the  Quartermas¬ 
ter  General  in  behalf  of  the  War  Department;”  and  it  is 
alleged  that  under  them  he  exercised  the  options  on  the 
grades  of  wool  enumerated  and  thereby  made  “  purchases  ” 
of  such  wool.  Two  of  them  were  written  to  the  Wool  Ad¬ 
ministrator,  an  official  in  the  Quartermaster  Corps.  In 
one  of  these,  dated  April  1,  1918,  the  Wool  Administrator 
was  directed  to  announce,  among  other  things,  that  the 

MO  Stat.  1721.  This  Board  had  been  established  by  the  President 
by  an  Executive  Order  of  Oct.  12,  1917. 
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Quartermaster  Corps  would  not  exercise  the  option  in 
respect  to  wool  finer  than  fifty-sixes  that  had  been 
bought  prior  to  April  1,  but  reserved  the  right  to  exer¬ 
cise  it  on  wool  bought  on  or  after  that  date.  In  the 
other,  dated  May  17,  the  Quartermaster  General  an¬ 
nounced  that  the  War  Industries  Board  having  then  fixed 
the  price  of  wool  in  the  United  States,  he  would  “  until 
further  notice  ”  exercise  the  import  license  option  on  all 
imported  wool,  except  that  grading  above  fifty-sixes 
bought  prior  to  April  1,  and  certain  wool  grading  forties 
and  below;  and  directed  the  Wool  Administrator  to  dis¬ 
tribute  this  information  to  all  importers  interested.  The 
petition  alleges  that  this  “  regulation  ”  was  issued  through 
the  Wool  Top  and  Yam  Branch  of  the  Quartermaster 
General’s  Office,  and  was  an  exercise  of  the  option  retained 
by  the  Government  under  the  “  regulation  ”  of  April  1, 
on  all  wool  imported  into  the  United  States  after  April  1 
that  graded  above  fifty-sixes. 

The  petition  further  alleges,  in  general  and  indefinite 
terms,  without  giving  details,  and  omitting  many  specific 
dates,  that  “subsequent  to  April  1,  1918,  and  prior  to 
July  12,  1918,”  the  claimant  purchased  7168  bales  and 
1518  bags  of  South  African  wool  of  the  grade  finer  than 
fifty-sixes,  and  duly  executed  the  proper  import  license 
applications  and  the  options  and  agreements  to  sell  to  the 
Government  as  required  under  the  January  regulation  of 
the  War  Trade  Board;  that  under  said  options  and  agree¬ 
ments  and  by  the  “  regulation  ”  of  May  17,  the  Govern¬ 
ment  agreed  to  buy  this  wool  and  to  pay  the  claimant 
therefor  “  $1,434,045.60,  being  the  price  fixed  by  the  War 
Industries  Board”;  that  “subsequent  to  May  17,”  the 
“Government  officers”  cancelled  the  claimant’s  import 
licenses  and  issued  new  ones  requiring  that  the  wool  be 
consigned  to  a  designated  Government  agency  and  that 
the  bills  of  lading  be  assigned  to  the  Quartermaster  Gen- 
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eral;2  that  on  July  18,  when  the  claimant  sought  to  charter 
a  vessel  from  the  Shipping  Board  to  transport  a  part  of 
the  wool,  it  was  required  to  guarantee  that  only  wool  des¬ 
tined  for  the  Quartermaster  General  would  be  carried; 
that  on  December  23,  1918,  the  Wool  Administrator,  who 
“  was  authorized  by  the  Quartermaster  General  and  by 
the  Government  to  buy  and  accept  said  wool/’  wrote  the 
claimant  a  letter  stating  that  he  had  notified  its  agent 
that  he  would  take  17,200  bales  of  wool  therein  described, 
including  the  said  7,168  bales  and  1,518  bags,  which,  it  is 
alleged,  “he  so  agreed  to  buy;”  that  the  claimant  im¬ 
ported  said  wool  and  offered  delivery  thereof  to  the  Gov¬ 
ernment,  but  that  although  the  Government  accepted  and 
paid  for  part  of  said  17,200  bales  it  arbitrarily  refused 
to  accept  and  pay  for  said  7,168  bales  and  1,518  bags; 
that  the  claimant  was  forced  to  dispose  of  this  wool,  and 
obtained  the  best  possible  price  therefor,  realizing,  after 
deducting  the  cost  of  resale,  $270,746  less  than  the  price 
fixed  by  the  War  Industries  Board;  and  that  the  claimant 
was  caused  to  lose  this  sum  by  the  Government’s  refusal 
to  accept  and  pay  for  this  wool  “  as  it  had  agreed  to  do.” 
The  claimant  prays  judgment  for  this  sum  on  account 
of  the  violation  of  “  said  agreement  ”  of  the  United  States 
to  purchase  and  pay  for  the  wool,  and  for  general  relief. 

The  petition  does  not  show  whether  the  claimant 
bought  this  wool  before  or  after  the  “  regulation  ”  of  May 
17.  And  it  does  not  show  the  dates  on  which  the  claim¬ 
ant  either  applied  for  the  import  licenses,  executed  the 
option  agreements,  shipped  the  wool  from  South  Africa, 
imported  it  into  the  United  States,  or  tendered  delivery 
to  the  Government. 

2  It  appears  from  the  petition  that  on  July  12  the  War  Trade  Board, 
after  consultation  with  the  War  Industries  Board  and  War  Depart¬ 
ment,  issued  a  “  ruling  ”  revoking  all  outstanding  licenses  for  the 
importation  of  wool  from  South  Africa  and  other  countries  on  ship¬ 
ments  made  after  July  28,  and  providing  that  no  licenses  for  such 
importations  should  be  issued  except  to  the  Quartermaster  General. 
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It  is  clear  that  the  demurrer  was  rightly  sustained. 

The  facts  alleged  do  not  show  that  any  authorized 
officer  of  the  Government  entered  into  any  “  agreement  ” 
to  purchase  the  claimant’s  wool,  as  claimed  in  the  peti¬ 
tion.  The  letter  of  May  17  from  the  Quartermaster 
General  to  the  Wool  Administrator — which  is  incorrectly 
characterized  in  the  petition  as  a  “  regulation  ”  issued  in 
behalf  of  the  War  Department — manifestly  did  not  con¬ 
stitute  an  exercise  of  the  options  granted  to  the  Govern¬ 
ment  to  purchase  any  or  all  wools  finer  than  fifty-sixes 
bought  after  April  1,  but  was  merely  an  announcement 
of  the  intention  of  the  Quartermaster  General  as  to  the 
exercise  of  such  options,  and,  at  the  most,  an  instruction 
to  the  Wool  Administrator  in  reference  to  the  exercise 
thereof.  It  neither  constituted  an  agreement  to  pur¬ 
chase  any  or  all  of  the  wools  that  might  be  imported  by 
any  particular  importer,  nor  a  purchase  of  them.  Nor  is 
it  alleged  in  the  petition  that  at  the  time  the  claimant’s 
wool  was  imported,  the  “  regulation  ”  of  May  17  was  in 
force,  or  that  the  Quartermaster  General  had  not  given 
“  further  notice  ”  in  reference  to  the  exercise  of  the 
options  on  wools  imported  after  the  Armistice. 

There  is  no  averment  that  either  the  “  Government 
officers”  who  required  the  bills  of  lading  to  be  assigned 
to  the  Quartermaster  General,  or  the  Shipping  Board 
which  required  a  guarantee  that  a  vessel  chartered  by  the 
claimant  should  carry  only  wool  destined  for  the  Quarter¬ 
master  General,  had,  or  assumed  to  have,  any  authority 
to  purchase  wool  for  the  Government;  and  it  is  clear  that 
their  actions  did  not  constitute  an  agreement  binding  the 
United  States  to  exercise  the  options  on  any  of  the  wool 
thus  imported. 

Nor  does  the  Wool  Administrator’s  letter  of  December 
23  constitute  an  agreement  to  purchase  the  wool.  The 
letter  itself,  a  copy  of  which  is  exhibited  with  the  petition, 
shows  no  such  agreement.  It  merely  notified  the  claim- 
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ant  that  the  Wool  Administrator  had  written  to  its  agent 
stating  that  he  would  take  17,200  bales  of  wool — which 
apparently  had  not  then  been  imported— or  the  “  scoured 
product  thereof.  It  does  not  appear  to  be  an  exercise 
by  the  Government  of  any  options  previously  executed 
by  the  claimant;  it  mentions  no  prices;  and  it  states  that 
as  to  14,200  bales  of  this  wool  which  the  claimant  had 
bought  in  the  grease,  the  “scoured  product”  would  be 
taken,  on  the  basis  of  a  35  per  cent,  shrinkage.  The 
petition  does  not  allege  that  the  claimant  had  given  the 
Government  any  options  to  purchase  the  wool  on  this 
basis,  or  that  the  proposal  of  the  Wool  Administrator  to 
take  it  on  this  basis  was  ever  accepted  by  the  claimant. 
In  short,  it  does  not  appear  that  any  agreement  was  ever 
reached  between  the  claimant  and  the  Wool  Adminis¬ 
trator  as  to  the  terms  and  conditions  on  which  the  wool 
should  be  taken  by  the  Government. 

It  is  unnecessary  to  review  in  detail  various  contentions 
urged  in  behalf  of  the  claimant.  They  show  no  error  in 
the  judgment  of  the  Court  of  Claims;  and  it  is 

Affirmed. 

STATE  OF  OKLAHOMA  v.  STATE  OF  TEXAS. 
UNITED  STATES,  INTERVENER. 

IN  EQUITY. 

No.  13,  Original.  Order  entered  January  5,  1925. 

Order  receiving  report  of  Commissioners  on  the  survey,  location  and 
marking  of  a  part  of  the  Texas-Oklahoma  boundary  along  Red 
River,  and  limiting  the  time  for  objections  or  exceptions. 

The  commissioners  heretofore  designated  to  run,  locate 
and  mark  upon  the  ground  portions  of  the  boundary  line 
between  the  States  of  Texas  and  Oklahoma,  where  it 
follows  the  course  of  the  Red  River,  having  this  day 
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presented  a  report,  with  accompanying  maps,  showing 
that  they  have  run,  located  and  marked  upon  the  ground 
the  portion  of  the  boundary  along  the  Fort  Augur  Area, 
that  is  to  say,  from  the  westerly  end  of  the  Big  Bend  Area 
to  a  southerly  extension  of  the  west  line  of  range  sixteen 
west  in  Oklahoma; 

And  it  appearing  from  such  report  that  the  said  com¬ 
missioners  have  transmitted  copies  of  such  report,  with 
the  accompanying  maps,  by  registered  mail  to  the 
Attorney  General  of  the  United  States,  the  Attorney 
General  of  the  State  of  Texas  and  the  Attorney  General 
of  the  State  of  Oklahoma,  and  have  lodged  with  the  clerk 
fifty  additional  copies  of  such  report  and  maps  for  the 
use  of  such  private  interveners  as  may  apply  for  them; 

It  is  ordered  that  the  said  report,  with  the  accompany¬ 
ing  maps,  be  received  and  filed  by  the  clerk. 

And  it  is  further  ordered  that  all  objections  or  excep¬ 
tions  to  such  report,  if  there  be  any  such  objections  or 
exceptions,  shall  be  presented  to  the  court  or  filed  with 
the  clerk  within  a  period  of  four  weeks  from  this  date; 
and  the  period  heretofore  fixed  for  presenting  or  filing 
such  objections  or  exceptions  is  limited  and  modified 
accordingly. 


TOD,  COMMISSIONER  OF  IMMIGRATION,  v. 
WALDMAN  ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  95.  Petition  for  rehearing.  Decided  January  12,  1925. 

Memorandum  on  petition  for  rehearing,  adding  to  di¬ 
rections  heretofore  given  in  this  case.  See  ante,  p.  113. 

Mr.  Max  J.  Kohler,  on  the  petition  for  rehearing. 
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Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the 
Court. 

By  opinion  handed  down  November  17,  1924,  ante,  113, 
this  Court  sustained  the  contention  of  the  Commissioner 
of  Immigration  that  the  respondents  should  not  have  been 
discharged  under  the  writ  of  habeas  corpus  as  directed  by 
the  Circuit  Court  of  Appeals,  but  agreed  with  that  court 
in  its  criticism  of  the  action  of  the  immigration  authorities 
in  dealing  with  the  respondents  here,  and  made  modifica¬ 
tions  and  additions  to  the  order  of  that  court.  Counsel 
for  the  respondents  in  a  petition  for  rehearing  now  ask 
additional  modifications.  Of  these,  the  Court  deems  it 
proper  to  grant  two. 

1st.  Nothing  in  the  order  of  this  Court  shall  prejudice 
an  application  on  behalf  of  Zenia  Waldman  to  the  dis¬ 
cretion  of  the  Secretary  of  Labor  under  §  21  of  the  Immi¬ 
gration  Act  of  February  5,  1917,  c.  29,  39  Stat.  874,  891, 
to  accept  satisfactory  security  against  her  becoming  a 

public  charge  and  on  its  being  furnished  to  admit  her  to 
this  country. 

2nd.  Nothing  in  the  order  of  this  Court  shall  prejudice 
an  application  for  release  on  bail  of  the  respondents  pend¬ 
ing  compliance  with  the  mandate  of  this  Court. 


EBERT  ET  AL.  v.  POSTON. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 

MICHIGAN. 

No.  153.  Argued  December  12,  1924.— Decided  January  12,  1925. 

1.  Subsections  2  and  3  of  §  302  of  the  Soldiers’  and  Sailors’  Civil 
Relief  Act  of  March  8,  1918,  as  amended  September  3,  1919 
which  provide  for  stays  of  proceedings  to  foreclose  mortgages 
whether  in  court  or  in  pais  under  powers  of  sale,  are  to  be  con¬ 
strued  with  §  101  (2),  defining  “period  of  military  service,”  and 
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do  not  include  proceedings  taken  prior  to  the  passage  of  the  act 
or  prior  to  the  commencement  of  the  military  service  of  the  owner 
of  the  mortgaged  property.  P.  552. 

2..  Section  205  of  this  act,  which  provides  “  that  the  period  of 
military  service  shall  not  be  included  in  computing  any  period 
now  or  hereafter  to  be  limited  by  any  law  for.  the  bringing  of  any 
action  by  or  against  any  person  in  military  service,  .  .  . 
whether  such  cause  of  action  shall  have  accrued  prior  to  or  during 
the  period  of  such  service,”  does  not  apply  to  a  statutory  right 
to  redeem  real  estate,  after  foreclosure  through  advertisement  and 
sale  under  a  power-of-sale  mortgage,  by  payment  of  the  sum  bid 
with  interest  and  fees  without  resort  to  court  proceedings.  P. 
553. 

3.  The  judicial  function  in  construing  a  statute  is  limited  to  ascer¬ 
taining  the  intention  of  the  legislature  therein  expressed.  P.  554. 
221  Mich.  361,  reversed. 

Certiorari  to  a  decree  of  the  Supreme  Court  of  Mich¬ 
igan  which  reversed  a  decree  dismissing  a  bill  to  redeem 
land  from  a  foreclosure  made  by  advertisement  and  sale 
at  public  vendue. 

Mr.  P.  J.  M.  Hally  and  Mr.  Elmer  H.  Groefsema,  with 
whom  Mr.  Thos.  J.  Bresnahan  was  on  the  brief,  for 
petitioners. 

Mrs.  Regene  Freund  Cohane  and  Mr.  Louis  Cohane 
for  respondent. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  certiorari  granted,  263  U.  S.  694,  to  re¬ 
view  a  decree  of  the  Supreme  Court  of  Michigan  involv¬ 
ing  the  effect  of  the  Federal  Soldiers’  and  Sailors’  Civil  Re¬ 
lief  Act,  March  8,  1918,  c.  20,  40  Stat.  440,  as  amended 
September  3,  1919,  c.  55,  41  Stat.  282,  upon  a  foreclosure 
of  land  made  under  the  laws  of  that  State.  221  Mich. 
361.  There  is  no  controversy  concerning  any  provision 
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of  state  law.  The  question  presented  is  solely  one  of  the 
construction  of  the  federal  act.1 * * * * 

The  statutes  of  Michigan  provide  that  a  mortgage  of 
real  estate  duly  recorded  which  contains  a  power  of  sale 
may,  without  resort  to  any  proceedings  in  court,  be  fore¬ 
closed  by  advertisement  and  sale  at  public  vendue.  The 
deed  to  the  purchaser,  which  is  to  be  promptly  deposited 
with  the  register  of  deeds,  for  the  county  in  which  the 
land  is  situated  and  appropriately  endorsed,  vests  in  the 
grantee  or  his  assigns  all  the  right,  title  and  interest  of  the 
mortgagor,  upon  the  mere  lapse,  without  redemption,  of 
one  year  from  the  date  of  the  sale.  The  statutes  provide 
for  redemption  at  any  time  within  the  year,  also  without 
resort  to  any  proceedings  in  court,  by  paying  to  the  pur¬ 
chaser,  or  the  register,  the  sum  which  was  bid  for  the  prop¬ 
erty  with  prescribed  interest  and  fees.  If  this  is  done, 
the  deed  becomes  void;  the  register  destroys  it;  and  an 
appropriate  entry  is  made  in  the  registry  to  clear  the  title. 
Compiled  Laws  of  Michigan,  1915,  c.  249.  , 

In  1920,  Poston  brought  this  suit  in  a  court  of  the  State 
to  redeem  a  parcel  of  land  from  a  foreclosure  made  by  ad¬ 
vertisement  and  sale  at  public  vendue  pursuant  to  the 
statutes.  The  purchasers  at  the  sale  and  a  grantee  under 
them,  the  petitioners  here,  were  joined  as  defendants. 
The  mortgage,  given  in  1916,  had  been  assumed  by  Pos¬ 
ton  when  he  purchased  the  land  in  1917.  The  foreclosure 
sale  was  duly  made  on  February  5,  1918.  There  was  no 
redemption  within  the  year.  After  February  5,  1919,  the 
deed,  which  had  been  deposited  with  the  register,  was  de¬ 
livered  by  him  to  the  purchasers.  The  right  of  redemp¬ 
tion,  despite  the  lapse  of  the  statutory  period  of  one  year 

1  In  a  motion  for  rehearing  filed  in  the  state  Supreme  Court  con¬ 

stitutional  questions  were  discussed.  That  court,  in  denying  the  pe- 

tition  refused,  under  its  settled  practice,  to  consider  them,  because 

they  had  not  been  urged  in  the  original  brief.  They  are  not  urged 

here.  .  6 
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was  asserted  under  the  Federal  Civil  Relief  Act.  That 
Act  was  passed  about  a  month  after  the  sale.  Poston  en¬ 
listed  in  the  army,  on  September  29,  1918— nearly  eight 
months  after  the  sale.  He  was  discharged  on  May  14, 
1919 — more  than  three  months  after  the  expiration  of  one 
year  from  the  date  of  sale.  On  July  24,  1919— that  is, 
nearly  eighteen  months  after  the  date  of  the  foreclosure 
sale — negotiations  were  begun  by  Poston  which  later 
ripened  into  a  tender.  Under  the  law  of  Michigan,  these 
negotiations  followed  by  the  tender  constituted  a  sufficient 
basis  for  the  bill  to  redeem,  provided  the  period  of  re¬ 
demption  given  by  the  statue  had  not  then  expired.  The 
trial  court  dismissed  the  bill.  On  appeal,  the  Supreme 
Court  of  the  State  held  that,  by  reason  of  the  federal  Act, 
the  one-year  period  for  redemption  had  been  extended 
by  the  length  of  the  period  of  military  service,  and  that, 
consequently,  the  extended  period  had  not  yet  expired  on 
July  24,  1919.  Whether  the  federal.  Act  was  correctly 
construed  is  the  question  for  decision. 

The  court  below  recognized  that  the  Act  does  not  in 
terms  cover  the  case  of  a  sale  by  advertisement  made  be¬ 
fore  the  passage  of  the  Act.  Its  conclusion  that  the  fed¬ 
eral  Act  extended  the  statutory  period  of  redemption  rests 
upon  the  following  reasoning.  Under  the  laws  of  Michi¬ 
gan,  the  mortgagees  might  have  brought  proceedings  in 
chancery  to  foreclose  the  mortgage,  Compiled  Laws,  1915, 
§  §  12676-12692,  instead  of  proceeding  by  advertisement. 
If  they  had  sued  in  chancery,  that  court  would,  by  rea¬ 
son  of  the  federal  Act,  have  possessed  the  power  to  stay 
execution  of  its  own  decree  after  a  sale  made  thereunder, 
provided  application  was  made  to  it  before  expiration  of 
the  time  therein  fixed  for  redemption.  Therefore  the 
Act  should  be  construed  so  as  to  accomplish  a  like  result 
in  the  case  of  a  foreclosure  by  advertisement.  The  pro¬ 
visions  in  the  Act  which  are  relied  upon  in  support  of  this 
conclusion  are  §  302  and  §  205.  The  former  (set  forth  in 
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the  margin *  2)  is  the  only  section  which  mentions  mort¬ 
gages  or  powers  of  sale.  The  latter  (also  set  forth  in  the 
margin  3)  relates  to  the  statutes  of  limitation  of  actions. 
We  are  of  opinion  that  neither  section  supports  the  con¬ 
clusion,  and  that  it  is  erroneous. 

Subsection  2  of  §  302  deals  with  proceedings  brought 
in  court  to  foreclose  mortgages.  Subsection  3  deals  with 
sales  under  powers  of  sale, .  whether  brought  in  court  or 
effected  in  pais,  as  by  advertisement.  Neither  subsection 
includes  within  its  scope  proceedings  taken  prior  to  the 

2  Sec.  302.  (1)  That  the  provisions  of  this  section  shall  apply  only 
to  obligations  originating  prior  to  the  date  of  approval  of  this  Act  and 
secured  by  mortgage,  trust  deed,  or  other  security  in  the  nature  of 
a  mortgage  upon  real  or  personal  property  owned  by  a  person  in 
military  service  at  the  commencement  of  the  period  of  the  military 
service  and  still  so  owned  by  him. 

(2)  In  any  proceeding  commenced  in  any  court  during  the  period 
of  military  service  to  enforce  such  obligation  arising  out  of  nonpay¬ 
ment  of  any  sum  thereunder  due  or  out  of  any  other  breach  of  the 
terms  thereof  occurring  prior  to  or  during  the  period  of  such  service, 
the  court  may,  after  hearing,  in’ its  discretion,  on  its  own  motion,  and 
shall,  on  application  to  it  by  such  person  in  military  service  or  some 
person  on  Ids  behalf,  unless  in  the  opinion  of  the  court  the  ability 
of  the  defendant  to  comply  with  the  terms  of  the  obligation  is  not 
materially  affected  by  reason  of  his  military  service — 

(a)  Stay  the  proceedings  as  provided  in  this  Act;  or 

(b)  Make  such  other  disposition  of  the  case  as  may  be  equitable 
to  conserve  the  interests  of  all  parties. 

(3)  No  sale  under  a  power  of  sale  or  under  a  judgment  entered 
upon  warrant  of  attorney  to  confess  judgment  contained  in  any  such 
obligation  shall  be  valid  if  made  during  the  period  of  military  service 
or  within  three  months  thereafter,  unless  upon  an  order  of  sale 
previously  granted  by  the  court  and  a  return  thereto  made  and 
approved  by  the  court. 

3  Sec.  205.  That  the  period  of  military  service  shall  not  be  included 
in  computing  any  period  now  or  hereafter  to  be  limited  by  any  law 
for  the  bringing  of  any  action  by  or  against  any  person  in  military 
service  or  by  or  against  his  heirs,  executors,  administrators,  or  assigns, 
whether  such  cause  of  action  shall  have  accrued  prior  to  or  during 
the  period  of  such  service. 
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passage  of  the  Act  or  prior  to  the  commencement  of  the 
military  service.  By  their  own  words,  subsection  2  ap¬ 
plies  to  suits  commenced  “  during  the  period  of  military 
service,”  and  subsection  3  to  sales  made  “  during  the 
period  of  military  service  or  within  three  months  there¬ 
after.”  But  the  definition  given  in  subsection  2  of  §  101 
to  the  words  “period  of  military  service”  makes  the 
words  used  in  §  302  mean  that  part  of  the  military  service 
which  follows  “  the  date  of  approval  of  this  Act.”  Thus, 
a  decree  for  foreclosure  may  be  stayed,  or  otherwise  dis¬ 
posed  of,  under  §  302  only  if  the  suit  was  commenced 
after  the  passage  of  the  Act  and  during  the  period  of 
military  service.  And,  likewise,  it  is  only  sales  made 
after  the  passage  of  the  Act  and  during  military  service 
that  are  invalidated  if  made  without  leave  of  court. 

Section  205  does  not  apply  to  transactions  which  are 
effected  without  judicial  action.  The  statutory  right  to 
redeem  from  a  sale  by  advertisement  is  not  a  right  of 
action.  It  is  a  primary  right  as  distinguished  from  a 
remedy.  The  defeasible  title  of  the  purchaser  at  the 
sale  becomes  absolute  if  the  mortgagor  fails  to  avail  him¬ 
self  of  the  right  within  the  statutory  period.  The  pur¬ 
chaser’s  title  is  extinguished  if  it  is  availed  of.  The  bill 
in  equity  is  merely  the  remedy  by  which  the  right,  if 
still  existing,  may  be  enforced. 

There  is  a  further  contention  that  the  broad  purpose 
of  the  Act  declared  in  §  100, 4  demands  that  it  be  liberally 

4  Sec.  100.  That  for  the  purpose  of  enabling  the  United  States  the 
more  successfully  to  prosecute  and  carry  on  the  war  in  which  it 
is  at  present  engaged,  protection  is  hereby  extended  to  persons  in 
military  service  of  the  United  States  in  order  to  prevent  prejudice  or 
injury  to  their  civil  rights  during  their  term  of  service  and  to  enable 
them  to  devote  their  entire  energy  to  the  military  needs  of  the  Nation, 
and  to  this  end  the  following  provisions  are  made  for  the  temporary 
suspension  of  legal  proceedings  and  transactions  which  may  prejudice 
the  civil  rights  of  persons  in  such  service  during  the  continuance  of 
the  present  war. 

19458°— 25 - 39 
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construed  to  include  the  situation  presented  by  this  case. 
Persuasive  legislative  reasons  for  distinguishing  between 
the  cases  explicitly  cared  for  by  §§  302,  205,  and  the 
present  case  suggest  themselves.  We  have  no  occasion 
to  state  them.  The  judicial  function  to  be  exercised  in 
construing  a  statute  is  limited  to  ascertaining  the  inten¬ 
tion  of  the  legislature  therein  expressed.  A  casus  omissus 
does  not  justify  judicial  legislation.  Compare  United 
States  v.  Weitzel,  246  U.  S.  533,  543.  This  Act  is  so  care¬ 
fully  drawn  as  to  leave  little  room  for  conjecture.  It  deals 
with  a  single  subject  and  does  so  comprehensively,  sys¬ 
tematically,  and  in  detail.  There  are  in  the  Act  an  aggre¬ 
gate  of  36  sections  and  27  subsections.  To  ensure  cer¬ 
tainty,  separate  provision  is  made  for  each  of  the  several 
classes  of  transactions  to  be  dealt  with  and  for  the  situa¬ 
tions  likely  to  arise  in  each.  To  promote  clarity,  the  Act 
is  divided  into  six  articles,  each  dealing  with  a  different 
branch  of  the  subject.  The  difference  in  treatment  ac¬ 
corded  to  transactions  taking  place  during  a  period  of 
military  service  after  the  passage  of  the  Act  as  distin¬ 
guished  from  those  occurring  before,  is  not  limited  to 
mortgages  and  other  secured  obligations  dealt  with  in 
§  302.  A  like  distinction  is  made  in  the  Act  in  respect  to 
other  classes  of  transactions.5  Such  care  and  particularity 
in  treatment  preclude  expansion  of  the  Act  in  order  to  in¬ 
clude  transactions  supposed  to  be  within  its  spirit,  but 
which  do  not  fall  within  any  of  its  provisions.  Without 
resort  to  the  common  rule  that  statutes  are  ordinarily  to 
be  construed  as  prospective  in  operation,  Shwab  v.  Doyle, 
258  U.  S.  529,  534,  it  is  clear  that  Congress  did  not  intend 

6  Compare  provisions  concerning  taxes  and  assessments,  §  500; 
rent,  §  300;  rights  to  public  lands,  §  501;  insurance,  §  405;  install¬ 
ment  purchases,  §  301;  defaults  in  actions,  §  200;  staying  of  actions, 
§  201.  In  the  case  of  attachment  and  garnishment,  §  203,  the 
provision  explicitly  includes  both  proceedings  commenced  during 
military  service  and  those  commenced  before. 
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to  deal  with  sales  on  foreclosure  made  before  the  passage 
of  the  Act.6 

We  need  not  consider  the  contention  of  the  petitioners 
that  the  owner  of  the  right  of  redemption  from  a  sale  by 
advertisement  under  the  Michigan  laws  is  not  an  owner 
of  real  property  within  the  meaning  of  subsection  1  of 
§  302  of  the  federal  Act.  Nor  need  we  consider  the  con¬ 
tentions  of  the  respondent  that  there  was  no  proof  of  a 
legal  foreclosure  and  that,  independently  of  the  federal 
Act,  he  was  entitled  to  redeem.  The  latter  present  ques¬ 
tions  wholly  of  state  law. 

Reversed. 


OZARK  PIPE  LINE  CORPORATION  v.  MONIER  ET 
AL.,  CONSTITUTING  THE  STATE  TAX  COM¬ 
MISSION  OF  THE  STATE  OF  MISSOURI,  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  MISSOURI 

No.  181.  Argued  November  26,  1924.— Decided  January  12,  i925. 

1.  A  Missouri  statute  requires  every  corporation  not  organized  under 
the  laws  of  that  State  but  engaged  in  business  therein  to  pay  an 
annual  franchise  tax  equal  to  one-tenth  of  1%  of  the  par  value 
of  its  capital  stock  and  surplus  employed  in  business  in  the  State. 
Rev.  Stats.  1919,  §§  9836—9848.  Held,  that  the  tax  is  one  upon 
the  privilege  or  right  to  do  business.  P.562. 

2.  Such  a  tax  cannot  constitutionally  be  exacted  of  a  foreign  corpora¬ 
tion  whose  business  ih  the  taxing  State  consists  exclusively  in  the 
operation  of  a  pipe  line  for  transporting  petroleum  through  the 
State  in  interstate  commerce,  and  in  ownership  of  property,  main¬ 
tenance  of  its  principal  office,  purchase  of  supplies,  employment  of 
labor,  maintenance  and  operation  of  telephone  and  telegraph  lines 
and  automobiles,  and  other  acts  within  the  State,  all  exclusively 
for  the  furtherance  of  such  interstate  commerce,  and  constituting 
the  means  and  instruments  by  which  it  is  conducted.  P.  563. 

6  Taylor  v.  McGregor  State  Bank,  144  Minn.  249;  Wood  v. 

Vogel,  204  Ala.  692;  Bell  v.  Buffinton,  244  Mass.  294. 
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3.  The  facts  that  a  foreign  corporation  whose  business  in  a  State  is 
entirely  interstate  commerce  is  incorporated  for  local  business  also, 
and  has  applied  for  and  received  a  local  license  conferring  power 
to  exercise  the  right  of  eminent  domain,  do  not  empower  the  State 
to  tax  its  right  to  carry  on  the  interstate  business.  P.  566. 
Reversed. 

Appeal  from  a  decree  of  the  District  Court  which  dis¬ 
missed  the  appellant  corporation’s  bill  in  a  suit  to  enjoin 
the  appellees, — officials  of  Missouri — from  taking  pro¬ 
ceedings  for  the  revocation  of  its  license  to  do  business 
in  Missouri  and  for  making  the  amount  of  an  annual 
franchise  tax,  with  penalties,  damages  and  interest,  a  lien 
upon  its  property  in  that  State. 

Mr.  Truman  Post  Young,  with  whom  Mr.  Kent  Koer- 
ner,  Mr.  William  F.  Fahey  and  Mr.  John  M.  Carroll  were 
on  the  briefs,  for  appellant. 

X.  The  Missouri  franchise  tax  is  a  tax  upon  the  privi¬ 
lege  of  doing  business..  Marquette  Hotel  Co.  v.  State 
Tax  Comm.,  282  Mo.  213. 

II.  The  maintenance  of  the  office  in  St-  Louis  for  the 
purposes  shown  in  the  evidence  did  not  constitute  doing 
an  intrastate  business  within  the  State  which  would  be 
subject  to  taxation,  nor  did  the  maintenance  of  the  pipe 
line  nor  the  other  activities  described  in  the  evidence. 
All  of  these  activities  centered  around  the  interstate 
business  of  the  company.  Cheney  Bros -  Co.  v.'  Massachu¬ 
setts,  246  U.  S.  147;  Norfolk,  etc.,  R.  R.  Co.  v.  Penn¬ 
sylvania,  136  U.  S.  114;  Gloucester  Ferry  Co.  v.  Pennsyl¬ 
vania,  114  U.  S.  196;  Philadelphia  S.  S.  Co.  v.  Pennsyl¬ 
vania,  122  U.  S.  326;  McCall  v.  California,  136  U.  S. . 
104;  Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S.  181. 

III.  The  powers  granted  to  the  company  in  its  orig¬ 
inal  Maryland  charter  are  not  decisive  of  the  question 
as  to  what,  if  any,  business  the  corporation  does  within 
the  State  of  Missouri.  That  question  is  a  question  of 
fact  and  not  of  charter  powers. 
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It  is  obvious  that  a  State  cannot  tax  a  foreign  cor¬ 
poration  for  doing  business  within  the  State  merely  be¬ 
cause  it  has  the  charter  power  to  do  so. 

IV.  The  fact  that  the  company  obtained  a  license  to 
do  business  in  Missouri  does  not  indicate  that  the  com¬ 
pany  was  doing  an  intrastate  business.  Norfolk,  etc.  R. 
R.  Co.  v.  Pennsylvania,  136  U.-S.  114. 

Even  if  the  corporation  had  been  originally  incorpo¬ 
rated  in  Missouri,  it  would  not  be  subject  to  a  tax  upon 
interstate  commerce.  Philadelphia  S.  8.  Co.  v.  Pennsyl¬ 
vania,  122  U.  S.  326. 

V.  No  State  may  levy  a  franchise  or  excise  tax  upon 
a  company  doing  solely  an  interstate  business  in,  through 
or  across  the  State.  The  transportation  of  oil  from  one 
State  to  another  is  interstate  commerce.  Eureka  Pipe 
Line  Co.  v.  Hallanan,  257  U.  S.  265;  United  Fuel  Gas 
Co.  v.  Hallanan,  257  U.  S.  277;  Kansas  City,  etc.  Ry. 
Co.  v.  Botkin,  240  U.  S.  227;  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640. 

VI.  Even  where  a  corporation  is  doing  both  interstate 
and  intrastate  business,  a  tax  so  levied  as  to  include 
or  compel  the  payment  of  a  tax  upon  the  interstate 
business  will  be  void.  Oklahoma  v.  Wells,  Fargo  &  Co., 
223  U.  S.  298;  Pullman  Co.  v.  Kansas,  216  U.  S.  56; 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  1;  Inter¬ 
national  Paper  Co.  v.  Massachusetts,  246  U.  S.  135; 
Crew  Levick  Co.  v.  Pennsylvania,  245  U.  S.  292;  Looney 
v.  Crane  Co.,  245  U.  S.  178;  Ludwig  v.  Western  Union 
Tel.  Co.,  216  U.  S.  146;  Locomobile  Co.  v.  Massachu¬ 
setts,  246  U.  S.  146. 

VII.  This  case  does  not  come  within  the  principle  of 
those  cases  upholding  taxes,  in  form  privilege  taxes  but 
in  substance  and  effect  general  property  taxes,  Postal 
Telegraph-Cable  Co.  v.  Adams,  155  U.  S.  688;  nor  within 
those  holding  that  where  the  tax  is  a  tax  upon  intrastate 
commerce  the  mere  fact  that  the  method  of  computation 
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requires  reference  to  interstate  business  will  not  render 
it  invalid.  Hump  Hairpin  Co.  v.  Emmerson,  258  U.  S. 
290. 

Mr.  Jesse  IF.  Barrett,  Attorney  General  of  the  State 
of  Missouri,  and  Mr.  J.  Henry  Caruthers  for  appellees. 

I.  Interstate  commerce  is  a  “practical  conception,” 
and  the  tax  in  question  to  be  valid  must  not,  in  its  prac¬ 
tical  effect  and  operation,  burden  interstate  commerce. 
Eureka  Pipe  Line  Co.  v.  Hallanan,  257  U.  S.  265;  Hump 
Hairpin  Co.  v.  Emmerson,  258  U.  S.  290;  St.  Louis  S. 
W.  Ry.  Co.  v.  Arkansas,  235  U.  S.  350. 

II.  Corporations  doing  both  interstate  and  intrastate 
commerce  may  be  required  to  pay  a  franchise  or  excise 
tax. 

While  a  State  may  not  use  its  taxing  power  to  regulate 
or  burden  interstate  commerce,  it  is  settled  that  a  state 
excise  tax  which  affects  such  commerce  only  indirectly 
and  remotely,  may  be  entirely  valid,  where  it  is  clear  that 
it  is  not  imposed  with  the  covert  purpose  or  with  the 
effect  of  defeating  federal  constitutional  rights.  Hump 
Hairpin  Co.  v.  Emmerson,  258  U.  S.  290;  Maine  v.  Grand 
Trunk  Ry.  Co.,  142  U.  S.  217;  U.  S.  Express  Co.  v.  Min¬ 
nesota,  223  U.  S.  335;  Baltic  Mining  Co.  v.  Massachusetts, 
231  U.  S.  68;  Kansas  City,  etc.  R.  R.  Co.  v.  Stiles,  242 
U.  S.  Ill;  Kansas  City,  etc.  Ry.  Co.  v.  Kansas,  240  U.  S. 
227;  U.  S.  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321; 
Qchwab  v.  Richardson,  263  U.  S.  88. 

III.  The  Missouri  Franchise  Tax  Act  has  been  held 
by  this  Court  not  to  be  a  burden  on  interstate  commerce. 
St.  Louis-San  Francisco  Ry.  Co.  v.  Middlekamp,  256 
U.  S.  226. 

IV.  What  is  “  doing  business  ”  by  a  foreign  corpora¬ 
tion  in  a  State  other  than  that  of  its  incorporation?  The 
answer  to  this  question  constitutes  the  sole  controversy 
presented  here. 
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The  evidence  shows,  and  the  trial  court  found,  that 
the  plaintiff  maintains  its  principal  office  in  Missouri, 
in  the  City  of  St.  Louis,  where  it  keeps  its  stock  certifi¬ 
cate  books,  books  of  account,  financial  reports,  bank  ac¬ 
counts,  pays  all  the  employees,  both  within  and  without 
the  State,  purchases  supplies  within  the  State,  employs 
labor  within  the  State,  maintains  and  operates  telephone 
and  telegraph  lines  and  purchases  supplies  and  equipment 
therefor  in  this  State;  and  acquires  rights-of-way  both 
by  purchase  and  condemnation  under  its  right  of  emi¬ 
nent  domain  granted  to  it  by  the  State.  It  is  constantly 
entering  into  and  executing  contracts  for  the  transporta¬ 
tion  of  crude  oil,  and  of  employment  and  purchases,  and 
has  frequent  damage  cases  by  reason  of  broken  and  leak¬ 
ing  pipe  lines  which  result  in  overflowing  and  damaging 
the  lands  adjacent  thereto.  Settlements  and  adjustments 
of  such  damages  are  effected  both  in  and  out  of  the  courts 
of  this  State.  Material  and  labor  are  assembled  at  the 
broken  points  and  repairs  made. 

The  vice-president,  secretary,  treasurer  and  other  offi¬ 
cers  maintain  their  offices  and  headquarters  in  their  offices 
in  St.  Louis,  where  telephones  are  maintained,  and  the 
name  of  the  company  appears  on  the  doors  of  said  offices. 
Stockholders  and  directors  meetings  are  held  there.  All 
certificates  for  the  receipt  of  oil  for  transportation  are  sent 
to  the  St.  Louis  office  where  the  revenue  for  said  trans¬ 
portation  is  figured  and  entered  of  record.  The  tariff 
rates  are  also  kept  there  and,  in  fact,  the  entire  business 
of  the  corporation  is  managed  and  directed  from  the  St. 
Louis  office. 

The  court  remarked  that  these  facts  were  not  trav¬ 
ersed  and  were  not  susceptible  of  contradiction  in  any 
substantial  particular. 

In  view  of  the  foregoing  evidence  and  finding  of  facts 
and  the  following  decisions,  appellees  contend  that  the 
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decree  of  the  lower  court  should  be  affirmed.  Cheney 
Bros.  Co.  v.  Massachusetts,  246  U.  S.  147;  Knights  Tem¬ 
plars’  Indemnity  Co.  v.  Jarman,  187  U.  S.  197;  Horn 
Mining  Co.  v.  New  York,  143  U.  S.  305;  Board  of  Trade 
v.  Hammond  Elevator  Co.,  198  U.  S.  424;  Diamond  Glue 
Co.  v.  U.  S.  Glue  Co.,  187  U.  S.  611;  Connecticut  Life 
Ins.  Co.  v.  Spratley,  172  U.  S.  602;  Mutual  Reserve  Ins. 
Co.  v.  Birch,  200  U.  S.  612. 

V.  A  finding  of  fact  by  a  chancellor,  who  heard  the 
witnesses,  will  not  be  reversed,  except  in  a  clear  case. 

VI.  The  burden  of  proof  rests  upon  appellant.  Max¬ 
well  Land  Co.  v.  Dawson,  151  U.  S.  586. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

Appellant  is  a  Maryland  corporation.  It  owns  and 
operates  a  pipe  line  extending  from  within  Oklahoma 
through  Missouri  to  a  point  in  Illinois,  together  with  cer¬ 
tain  gathering  fines  in  Oklahoma.  Through  this  fine 
crude  petroleum  is  conducted  to  Illinois  and  there  de¬ 
livered.  Oil  is  neither  received  nor  delivered  in  the 
State  of  Missouri.  Since  it  began  operations  appellant 
has  been  assessed  and  has  paid  general  property  taxes 
upon  that  portion  of  its  line,  and  upon  its  other  assets, 
in  Missouri.  It  maintains  its  principal  office  in  Missouri 
where  it  keeps  its  books  and  bank  accounts  and  from 
which  it  pays  its  employees  within  and  without  the  State, 
'purchases  supplies,  employs  labor,  maintains  telephone 
and  telegraph  lines,  enters  into  contracts  for  transporta¬ 
tion  of  crude  oil,  and  carries  on  various  other  activities 
connected  with  and  in  furtherance  of  its  pipe  fine  oper¬ 
ations.  Along  the  pipe  fine  in  Missouri  there  are  three 
pumping  stations  the  sole  use  of  which  is  to  accelerate  the 
passage  of  the  oil  through  the  fine.  It  owns  and  operates 
passenger  and  truck  automobiles,  but  these  as  well  as  its 
other  property  in  Missouri  are  used  exclusively  in  the 
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prosecution  of  its  interstate  business.  In  compliance 
with  the  laws  of  Missouri  applicable  to  corporations 
formed  in  .other  States  desirous  of  transacting  business 
in  Missouri,  appellant  filed  with  the  Secretary  of  State 
its  articles  of  incorporation,  and  amended  articles  showing 
an  increase  in  its  capital  stock,  paid  license  taxes  aggre¬ 
gating  $6,401.50,  and  obtained  a  license  and  authority 
to  engage  exclusively  in  the  business  of  transporting 
crude  petroleum  by  pipe  line.”  It  thereby  acquired  the 
right  of  eminent  domain  under  the  laws  of  the  .State. 

The  controversy  arises  over  an  attempt  on  the  part 
of  the  State  authorities  to  collect  from  appellant  an  an¬ 
nual  franchise  tax  under  §§  9830-9848,  Rev.  Stats.  Mo. 
1919,  pp.  3015-3020.  The  statute  requires  every  corpo¬ 
ration  not  organized  under  the  laws  of  Missouri  but  en¬ 
gaged  in  business  therein,  to  pay  an  annual  franchise  tax 
equal  to  one-tenth  of  one  per  cent,  of  the  par  value  of  its 
capital  stock  and  surplus  employed  in  business  in  the 
State.  For  the  purpose  of  the  tax  the.  corporation  is 
deemed  to  have  employed  in  the  State  “  that  proportion 
of  its  entire  capital  stock  and  surplus  that  its  property 
and  assets  in  this  State  bears  to  all  its  property  and 
assets  wherever  located.”  The  corporation  is  required  to 
make  an  annual  report  in  writing  to  the  State  Tax  Com¬ 
mission  in  such  form  as  may  be  prescribed,  giving  the 
amount  of  its  authorized  and  subscribed  capital  stock, 
the  par  value  and  market  value  thereof  and  other  speci¬ 
fied  information,  as  a  basis,  with  other  things,  for  the 
computation  of  the  tax.  Appellant,  having  failed  to 
furnish  this  report,  was  threatened  by  .  appellees  with  an 
action  in  the  name  of  the  State  to  revoke  its  license  and 
with  such  proceedings  as  would  cause  the  amount  of  the 
tax,  together  with  penalties,  damages,  and  interest,  to 
become  a  lien  upon  its  property  and  thereby  create  a 
serious  cloud  upon  the  title  thereto.  Upon  these  facts 
suit  was  brought  to  enjoin  appellees  from  going  forward 


562 


OCTOBER  TERM,  1924. 
Opinion  of  the  Court. 


266  U.  S. 


with  such  action  and  proceedings,  upon  the  ground  that 
the  statute,  as  applied  to  appellant,  contravenes  the  com¬ 
merce  clause  of  the  Constitution  of  the  United  States. 
After  a  hearing  the  court  below  rendered  a  final  decree 
against  appellant  dismissing  its  bill. 

The  tax  is  one  upon  the  privilege  or  right  to  do  busi¬ 
ness,  State  ex  rel.  v.  State  Tax  Commission,  282  Mo.  213, 
234;  and  if  appellant  is  engaged  only  in  interstate  com¬ 
merce  it  is  conceded,  as  it  must  be,  that  the  tax,  so  far 
as  appellant  is  concerned,  constitutionally  cannot  be 
imposed.  It  long  has  been  settled  that  a  State  cannot 
lay  a  tax  on  interstate  commerce  in  any  form,  whether 
on  the  transportation  of  subjects  of  commerce,  the  re¬ 
ceipts  derived  therefrom,  or  the  occupation  or  business 
of  carrying  it  on.  Leloup  v.  Port  of  Mobile,  127  U.  S. 
640,  648;  Kansas  City  Ry.  Co.  v.  Kansas,  240  U.  S.  227, 
231,  and  cases  cited.  Plainly,  the  operation  of  appellant’s 
pipe  line  is  interstate  commerce  and  beyond  the  power  of 
State  taxation.  Eureka  Pipe  Line  Co.  v.  Hallanan,  257 
U.  S.  265,  272;  United  Fuel  Gas.  Co.  v.  Hallanan,  257 
U.  S.  277.  But  the  contention  in  justification  of  the  tax 
is  that  appellant  is  also  engaged  in  doing  local  business, 
the  basis  of  such  contention  being  the  facts  concerning  its 
ownership  and  use  of  property,  other  than  the  pipe  line, 
and  its  various  acts  and  activities  within  the  State  herein¬ 
before  recited;  and,  further,  that  the  purposes  for  which 
it  is  incorporated,  as  declared  in  its  articles,  comprehend 
other  activities  than  that  of  transporting  petroleum, 
namely,  the  acquisition  and  operation  of  telegraph  and 
telephone  lines,  dealing  in  and  transporting  merchan¬ 
dise,  etc. 

An  extended  review  of  the  decisions  of  this  Court  deal¬ 
ing  with  this  phase  of  the  subject  is  not  necessary.  All 
proceed  from  the  same  principles,  but  range  themselves 
on  one  side  or  the  other  of  the  line  as  the  facts  do  or  do 
not  demonstrate  that  the  tax  as  a  practical  matter  con- 
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stitutes  a  burden  upon  interstate  commerce.  The  facts 
upon  which  these  former  decisions  rest,  therefore,  must 
be  borne  iti  mind  in  applying  them  to  other  and  alleged 
similar  cases.  If  the  business  taxed  is  in  fact  separate 
local  business,  not  so  connected  with  interstate  commerce 
as  to  render  the  tax  a  burden  upon  such  commerce,  the 
tax  is  good.  An  illustration  of  such  a  tax  is  found  in 
Pennsylvania  R.  R.  Co.  v.  Knight,  192  U.  S.  21,  where 
this  Court  upheld  a  state  franchise  tax  upon  a  cab  service 
maintained  wholly  within  the  State  of  New  York  by  the 
railroad  company  to  convey  passengers  to  and  from  its 
terminus  in  New  York  City,  for  which  service  the  charges 
were  separate  from  other  transportation  charges.  The 
principle  announced  (p.  27)  was:  “  Wherever  a  separa¬ 
tion  in  fact  exists  between  transportation  service  wholly 
within  the  State  and  that  between  the  States  a  like  sep¬ 
aration  may  be  recognized  between  the  control  of  the 
State  and  that  of  the  Nation.  Osborne  v.  Florida,  164 
U.  S.  650;  Pullman  Co.  v.  Adams,  189  U.  S.  420.”  On 
the  other  hand,  in  Norfolk,  etc.  R.  R.  Co.  v.  Pennsylvania, 
136  U.  S.  114, 120,  a  Pennsylvania  tax  of  similar  character 
sought  to  be  imposed  upon  a  Virginia  railroad  corpora¬ 
tion  was  held  bad.  The  railroad  company  maintained 
an  office  in  Pennsylvania  for  the  use  of  its  officers,  stock¬ 
holders,  agents  and  employees  and  expended  large  sums 
of  money  in  that  State  in  the  purchase  of  materials  and 
supplies  for  its  railroad.  It  owned  a  small  amount  of 
property  in  the  State.  In  holding  that  the  tax  contra¬ 
vened  the  commerce  clause  the  Court  said : 

“  Was  the  tax  assessed  against  the  company  for  keep¬ 
ing  an  office  in  Philadelphia,  for  the  use  of  its  officers, 
stockholders,  agents  and  employes,  a  tax  upon  the  busi¬ 
ness  of  the  company?  In  other  words,,  was  such  tax  a 
tax  upon  any  of  the  means  or  instruments  by  which  the 
company  was  enabled  to  carry  on  its  business  of  inter¬ 
state  commerce?  We  have  no  hesitancy  in  answering 


564 


OCTOBER  TERM,  1924. 

Opinion  of  the  Court. 


266  U.  S. 


that  question  in  the  affirmative.  What  was  the  purpose 
of  the  company  in  establishing  an  office  in  the  city  of 
Philadelphia?  Manifestly  for  the  furtherance  of  its  busi¬ 
ness  interests  in  the  matter  of  its  commercial  relations. 
.  .  .  Again,  the  plaintiff  in  error  does  not  exercise, 

or  seek  to  exercise,  in  Pennsylvania  any  privilege  or 
franchise  not  immediately  connected  with  interstate 
commerce  and  required  for  the  purposes  thereof.  Before 
establishing  its  office  in  Philadelphia  it  obtained  from 
the  secretary  of  the  Commonwealth  the  certificate  re¬ 
quired  by  the  act  of  the  State  legislature  of  1874  en¬ 
abling  it  to  maintain  an  office  in  the  State.  That  office 
was  maintained  because  of  the  necessities  of  the  inter¬ 
state  business  of  the  company,  and  for  no  other  purpose. 
A  tax  upon  it  was,  therefore,  a  tax  upon  one  of  the  means 
or  instrumentalities  of  the  company’s  interstate  com¬ 
merce;  and  as  such  was  in  violation  of  the  commercial 
clause  of  the  Constitution  of  the  United  States.” 

Heyman  v.  Hays,  236  U.  S.  178,  185— 186,  involved  a 
county  privilege  tax  for  carrying  on  a  liquor  business. 
The  complainant  was  a  liquor  merchant  who  sold  no  liquor 
directly  or  indirectly  within  the  State  but  conducted  a 
mail  order  business  with  persons  in  other  States  ex¬ 
clusively.  The  effort  to  sustain  the  tax  was  upon  the 
grounds  that  complainant  had  a  stock  of  goods  within  the 
State  susceptible  of  being  sold  therein,  that  care  and  at¬ 
tention  for  the  purpose  of  packing  and  otherwise  must 
necessarily  be  given  these  goods,  that  orders  for  shipment 
were  received  in  the  State,  and  that  a  clerical  force  or 
other  assistance  was  maintained  within  the  State  to  keep 
accounts,  supervise  the  business,  receive  the  price  result¬ 
ing  from  shipments,  and  so  on.  This  Court  said  that  as¬ 
suming  these  facts  they  did  not  take  the  business  out  of 
the  protection  of  the  commerce  clause  (p.  186) :  “  We 

reach  this  conclusion  because  we  are  of  opinion  that 
giving  the  fullest  effect  to  the  conditions  stated  they 
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were  but  the  performance  of  acts  accessory  to  and  in¬ 
hering  in  the  right  to  make  the  interstate  commerce 
shipments  and  therefore  to  admit  the  power  because  of 
their  existence .  to  burden  the  right  to  ship  in'  interstate 
commerce  would  necessarily  be  to  recognize  the.  authority 
to  directly  burden  such  right.” 

The  present  case  comes  within  the  reasoning  of  the 
two  decisions  last  cited.  The  business  actually  carried 
on  by  appellant  was  exclusively  in  interstate  commerce. 
The  maintenance  of  an  office,  the  purchase  of  supplies, 
employment  of  labor,  maintenance  and  operation  of  tele¬ 
phone  and  telegraph  lines  and  automobiles,  and  appel¬ 
lant’s  other  acts  within  the  State,  were  all  exclusively  in 
furtherance  of  its  interstate  business;  and  the  property 
itself,  however  extensive  or  of  whatever  character,  was 
likewise  devoted  only  to  that  end.  They  were  the  means 
and  instrumentalities  by  which  that  business  was  done 
•and  in  no  proper  sense  constituted,  or  contributed  to,  the 
doing  of  a  local  business.  The  protection  against  impo¬ 
sition  of  burdens  upon  interstate  commerce  is  practical . 
and  substantial  and  extends  to  whatever  is  necessary  to 
the  complete  enjoyment  of  the  right  protected.  Heyman 
v.  Hays ,  supra,  p.  186. 

The  court  below  grounded  its  decision  chiefly,  upon 
Cheney  Brothers  Co.  v.  Massachusetts,  246  U.  S.  147; 
but  a  review  of  that  case  will  clearly  demonstrate  that 
it  cannot  be  given  the  effect  thus  ascribed  to  it.  Seven 
foreign  corporations  sought  to  avoid  a  Massachusetts 
excise  tax  on  the  ground,  among  others,  that,  as  imposed, 
it  contravened  the  commerce  clause  of  the  Constitution. 
This  Court  held  the  tax  invalid  as  to  one  of  the  corpo¬ 
rations  and  sustained  it  as  to  the  other  six.  The  first  of 
the  six  kept  a  stock  of  machine  parts  in  the  State  which 
were  sold  both  within  and  without  the  State,  and  the 
court  simply  held  that  the  portion  of  the  business  which 
was  purely  local  was  subject  to  local  taxation.  The 
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second  did  an  extensive  local  business  in  repairing  cars 
of  its  own  make  and  in  selling  second-hand  cars.  The 
third  employed  salesmen  who  took  orders  for  its  product 
from  local  retailers  and  turned  them  over  to  be  filled 
by  the  nearest  wholesaler,  and  this  amounted,  as  the 
Court  said,  simply  to  one  local  merchant  buying  from 
another.  The  fourth  and  fifth  were  mining  companies 
operating  mines  in  Michigan  with  offices  in  Boston  where 
their  directors  met,  declared  and  paid  dividends,  etc. 
Interstate  commerce  was  not  affected.  Indeed,  it  does 
not  affirmatively  appear  that  there  was  any  such  com¬ 
merce  to  be  affected.  In  the  case  of  the  sixth  the  com¬ 
merce  clause  was  not  involved.  The  remaining  case, 
( Cheney  Bros.  Co.),  in  which  the  tax  was  held  bad,  was 
that  of  a  Connecticut  corporation  engaged  in  manufac¬ 
turing  and  selling  silk  fabrics.  It  maintained  in  Boston 
a  selling  office  with  an  office  salesman  and  four  traveling 
salesmen  who  solicited  and  took  orders  subject  to  ap¬ 
proval  by  the  home  office  from  which  shipments  were 
made  directly  to  the  purchasers.  The  Court  held  that 
this  did  not  constitute  doing  a  local  business,  and  said 
(p.  153) :  “  The  maintenance  of  the  Boston  office  and 

the  display  therein  of  a  supply  of  samples  are  in  further¬ 
ance  of  the  company’s  interstate  business  and  have  no 
other  purpose.  Like  the  employment  of  the  salesmen, 
they  are  among  the  means  by  which  that  business  is 
carried  on  and  share  its  immunity  from  State  taxation.” 
It  will  thus  be  seen  that  there  is  nothing  in  this  decision 
upon  which  the  decree  under  review  can  properly  rest. 
Its  effect  is  entirely  the  other  way. 

Some  stress  is  laid  upon  the  fact  that  the  objects  and 
purposes  specified  in  appellant’s  articles  of  incorporation 
are  not  confined  to  the  transportation  of  petroleum  but 
include  the  doing  of  other  business  local  in  character. 
As  to  this,  it  is  enough  to  say  that  none  of  these  powers 
were  in  fact  exercised  in  the  State  of  Missouri;  and  so 
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far  as  this  case  is  concerned  the  power  to  tax  depends 
upon  what  was  done  and  not  upon  what  might  have  been 
done.  Moreover,  the  license  issued  by  the  State  author¬ 
ized  appellant  to  engage  “exclusively  in  the  business  of 
transporting  crude  petroleum  by  pipe  line.” 

Nor  is  it  material  that  appellant  applied  for  and  re¬ 
ceived  a  Missouri  license  or  that  it  had  the  power  there¬ 
under  to  exercise  the  right  of  eminent  domain.  These 
facts  could  not  have  the  effect  of  conferring  upon  the 
State  an  authority,  denied  by  the  Federal  Constitution, 
to  regulate  interstate  commerce.  The  State  has  no  such 
power  even  in  the  case  of  domestic  corporations.  See 
Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326, 
342.  The  statute  as  applied  to  appellant  is  unconsti¬ 
tutional. 

Reversed. 

Mr.  Justice  Brandeis,  dissenting. 

The  Court  assumes,  without  discussion,  that  if,  in  Mis¬ 
souri,  the  company  is  engaged  exclusively  in  interstate 
commerce,  the  tax  assessed  upon  the  Ozark  Company  is 
bad.  It  concludes,  upon  discussion,  that  the  business 
actually  done  by  the  company  within  that  State  is  ex¬ 
clusively  interstate  commerce,  because  the  article  with 
which  it  deals  is  not  produced  within  Missouri  and  the 
physical  operations  of  the  company  within  the  State 
relate  directly  or  indirectly  to  transporting  the  article 
through  it.  Under  the  rule  applied,  every  tax  laid  by 
any  State  upon  the  corporate  franchise  (properly  so- 
called)  of  every  corporation,  domestic  or  foreign,  must 
be  void,  in  the  absence  of  congressional  authorization', 
where  the  corporation  is  actually  engaged  exclusively  in 
what  is  deemed  interstate  commerce.  I  find  in  the  Con¬ 
stitution  no  warrant  for  the  assumption  which  leads  to 
such  a  result. 

The  tax  assailed  is  not  laid  upon  the  occupation,  as 
was  that  in  Texas  Transport  &  Terminal  Co.  v.  New 
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Orleans,  264  IT.  S.  150.  Nor  is  the  tax  laid  upon  the 
privilege  of  doing  business.  It  is  laid  upon  the  privilege 
of  carrying  on  business  in  corporate  form;  of  doing  so 
with  a  usual  place  of  business  within  the  State,  and 
with  power  to  exercise  for  that  purpose  the  right  of 
eminent  domain.  The  office  within  the  State  is  the  cor¬ 
poration’s  main  office.  The  property  physically  located 
within  the  State  constitutes  more  than  half  of  all  its 
property.  The  operations  actually  performed  within  the 
State  include,  among  others,  mechanical  operations  in¬ 
dispensable  to  the  conduct  of  the  business,  and  extensive 
auxiliary  activities.  The  business  which  the  company 
sought  and  obtained  leave  to  do  in  corporate  form  is 
intrastate  or  interstate  or  both.  The  broad  powers  sought 
and  granted,  it  still  possesses  and  seeks  to  retain. 

The  immunity  from  state  taxation  accorded  is  not  that 
enjoyed  by  federal  instrumentalities  in  the  absence  of 
legislation  by  Congress  authorizing  such  taxation.  See 
Thompson  v.  Pacific  Railroad,  9  Wall.  579.-  It  is  not  the 
immunity  of  a  federal  corporate  franchise,  as  in  Cali¬ 
fornia  v.  Central  Pacific  R.  R.  Co.,  127  U.  S.  1,  42.  It 
has  not  the  support  of  congressional  action.  The  tax  is 
held  void  solely  on  the  ground  that  it  is  obnoxious  to 
the  Commerce  Clause.  A  state  tax  is  obnoxious  to  .that 
provision  of  the  Federal  Constitution  only  if  it  directly 
burdens  interstate  commerce,  or  (where  the  burden  is 
indirect)  if  it  obstructs  or  discriminates  against  such 
commerce.  Here,  there  is  no  contention  that,  in  fact, 
the  tax  assessed  either  obstructs,  or  appreciably  burdens, 
interstate  commerce.  The  tax  is  trifling  in  amount.1' 

1  It  is  now  one-twentieth  of  one  per  cent,  of  that  fraction  of  the 
whole  capital  stock  and  surplus  which  is  proportionate  to  the  fraction 
in  value  of  the  total  assets  of  the  corporation  which  are  located 
within  the  State.  The  question  of  a  limit  upon  the  amount  of  the 
tax  discussed  in  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S. 
68,  87,  and  International  Paper  Co.  v.  Massachusetts,  246  U.  S. 
135,  140,  is  not  material  here. 
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There  is  no  contention  that,  in  fact,  the  tax  discrimi¬ 
nates  against  interstate  commerce.  The  tax  is  applied 
alike  whether  the  business  done  is  interstate,  or  intra¬ 
state,  or  both.2  There  is  no  contention  that  the  statute 
discriminates  against  corporations  organized  under  the 
laws  of  other  States.  The  tax  is  the  same  for  domestic 
corporations  as  it  is  for  foreign  corporations.  The  citizen¬ 
ship  of  the  corporation  is  confessedly  not  of  legal  sig¬ 
nificance  in  this  connection.3 

Can  it  be  said  that  this  tax  directly  burdens  interstate 
commerce?  A  tax  is  a  direct  burden,  if  laid  upon  the 
operation  or  act  of  interstate  commerce.  Thus,  a  tax 
is  a  direct  burden  where  it  is  upon  property  moving  in 
interstate  commerce,  Champlain  Realty  Co.  v.  Brattle- 
boro,  260  U.  S.  366;  Eureka  Pipe  Line  Co.  v.  Hallanan, 
257  U.  S.  265;  United  Fuel  Gas  Co.  v.  Hallanan,  257  U.  S. 
277;  or  where,  like  a  gross-receipts  tax,  it  lays  a  burden 
upon  every  transaction  in  such  commerce,  Crew  Leviek 
Co.  v.  Pennsylvania,  245  U.  S.  292,  297.  But  a  tax  is 
not  a  direct  burden  merely  because  it  is  laid  upon  an  in¬ 
dispensable  instrumentality  of  such  commerce,  or  be¬ 
cause  it  arises  exclusively  from  transactions  in  interstate 
commerce.  Thus,  a  tax  is  valid  although  imposed  upon 
property  used  exclusively  in  interstate  commerce,  Trans¬ 
portation  Co.  v.  Wheeling,  99  U.  S.  273,  284;  Old  Do¬ 
minion  S.  S.  Co.  v.  Virginia,  198  U.  S.  299,  306;  or,  al¬ 
though  laid  upon  net-income  derived  exclusively  from 
interstate  commerce,  United  States  Glue  Co.  v.  Oak 
Creek,  247  U.  S.  321 ;  Shaffer  v.  Carter,  252  U.  S.  37,  57. 
Compare  Peck  &  Co.  v.  Lowe,  247  U.  S.  165;  Wagner  v. 

2  If  the  tax  assessed'- is  held  void,  the  statute  will,  in  fact,  dis¬ 
criminate  against  intrastate  commerce;  for  the  tax  is  confessedly 
valid  as  applied  to  all  corporations  which  do  not  engage  exclusively 
in  interstate  commerce. 

3  It  applies  also  to  corporations  organized  under  the  laws  of  a 
foreign  country. 
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City  of  Covington,  251  U.  S.  95.  These  taxes  were  held 
valid  because,  unlike  a  gross-receipts  tax,  they  do  not 
withhold,  “  for  the  use  of  the  State,  a  part  of  every  dollar 
received  in  such  transactions.”  See  245  U.  S.,  p.  297. 
Surely  the  tax  upon  the  corporate  franchise  is  as  indirect 
as  the  tax  upon  the  pipe-line. 

I  find  in  the  Commerce  clause  no  warrant  for  thus 
putting  a  State  to  the  choice  of  either  abandoning  the 
corporate  franchise  tax  or  discriminating  against  intra¬ 
state  commerce;4  nor  for  denying  to  a  State  the  right 
to  encourage  the  conduct  of  business  by  natural  persons 
through  imposing,  for  the  enjoyment  of  the  corporate 
privilege,  an  annual  tax  so  small  that  it  cannot  conceiv¬ 
ably  be  deemed  an  obstruction  of  interstate  commerce. 


MICHIGAN  PUBLIC  UTILITIES  COMMISSION  ET 
AL.  v.  DUKE,  DOING  BUSINESS  AS  DUKE  CART¬ 
AGE  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  MICHIGAN. 

No.  283.  Argued  November  21,  1924. — Decided  January  12,  1925. 

1.  A  state  law  imposing  upon  all  persons  engaged  in  transportation 
for  hire  by  motor  vehicle  over  the  public  highways  of  the  State 
the  burdens  and  duties  of  common  carriers,  and  requiring  them 
to  furnish  indemnity  bonds  to  secure  payment  of  claims  and  lia¬ 
bilities  resulting  from  injury  to  property  carried,  when  applied  to 
a  private  carrier  without  special  franchise  or  power  of  eminent 
domain  and  engaged  exclusively  in  hauling  from  a  place  within  the 
State  to  a  place  in  another  State  the  goods  of  particular  factories 
under  standing  contracts  with  their  owners,  violates  the  Commerce 
Clause,  by  taking  from  the  carrier  use  of  instruments  by  means  of 
which  he  carries  on  interstate  commerce,  and  by  imposing  on  him 

4  See  the  discussion  of  Adams  Express  Co.  v.  Ohio  State  Auditor, 

165  U.  S.  194,  by  Thomas  Reed  Powell,  32  Harv.  Law  Rev.  251, 

261-2. 
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unreasonable  conditions  precedent  to  his  right  to  continue  to  carry 
on  interstate  commerce.  P.  576. 

2.  To  convert  property  used  exclusively  in  the  business  of  a  private 
carrier  into  a  public  utility,  or  to  make  the  owner  a  public  carrier, 
by  legislative  fiat,  is  beyond  the  power  of  a  State,  since  it  would 
be  taking  property  for  public  use  without  just  compensation,  in 
violation  of  the  Due  Process  Clause  of  the  Fourteenth  Amend¬ 
ment.  P.  577. 

Affirmed. 

Appeal  from  a  decree  of  the  District  Court  granting  an 
interlocutory  injunction.  See  294  Fed.  703. 

Mr.  H.  E.  Spalding,  with  whom  Mr.  Andrew  B.  Dough¬ 
erty,  Attorney  General  of  the  State  of  Michigan,  Mr.  0.  L. 
Smith  and  Mr.  William  L.  Carpenter  were  on  the  briefs, 
for  appellants. 

I.  The  Fourteenth  Amendment  is  not  violated  by  re¬ 
quiring  all  those  using  public  highways  in  motor  vehicle 
transportation  for  hire,  including  those  who  have  pre¬ 
viously  done  that  business  under  private  contract,  to  be¬ 
come  common  carriers. 

A  common  carrier  is  not  required  to  carry  goods  that 
he  has  not  facilities  to  handle,  or  for  which  he  has  not 
space,  nor  is  he  required  to  carry  goods  of  a  class  that  he 
does  not  hold  himself  out  to  carry.  He  must,  however, 
carry  for  all  who  offer,  indifferently.  This  is  the  dis¬ 
tinguishing  characteristic  of  his  business. 

Highways  are  established  for  the  use  and  convenience 
of  the  public.  Their  regulation  and  control  is  in  the 
legislature  or  in  those  subordinate  bodies,  administrative 
or  municipal,  to  which  it  has  delegated  the  power  of 
regulation.  The  legislature  may  impose  any  regulation 
or  limitation  upon  the  use  of  highways  that  might  con¬ 
ceivably  promote  the  public  interest — anything  not 
clearly  arbitrary,  anything  that  may  facilitate  traffic  or 
make  it  safe,  lessen  the  wear  or  prevent  the  destruction 
of  the  road  bed,  or  relieve  the  public  burden  of  construe- 
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tion  and  maintenance — is  within  legislative  competence 
It  may  limit  the  speed  and  weight  of  vehicles.  It  may 
prescribe  types  of  vehicular  construction.  It  may  ex¬ 
clude  traffic  of  certain  kinds,  or' condition  the  use  of  high¬ 
ways  in  such  traffic  upon  the  payment  of  certain  fees. 
See  Scovel  v.  Detroit,  146  Mich.  93;  Commonwealth  v. 
Kingsbury,  199  Mass.  542;  Dobson  v.  Mascall,  199  N.  Y. 
Supp.  800;  People  v.  Rosenheimer,  209  N.  Y.  115;  North¬ 
ern  Pac.  Ry.  Co.  v.  Schoenfeldt,  123  Wash.  579;  Had- 
field  v.  Lundin,  98  Wash.  657;  Ex  parte  Dickey,  76  W. 
Va.  576;  Jersey  City  Gas  Co.  v.  Dewight,  29  N,  J.  Eq. 
242;  Packard  v.  Banton,  264  U.  S.  140. 

The  principle  that  those  who  use  the  public  highways 
as  a  place  of  business  for  private  gain  are  exercising  a 
privilege  and  not  a  right  is  as  applicable  to  private  as 
it  is  to  public  carriers. 

To  the  same  end,  the  protection  of  the  public  interest, 
the  legislature  may  therefore  require  those  who  use  the 
public  highways  in  their  private,  business  of  transpor¬ 
tation  for  hire,  to  carry  for  the  public  at  large  as  well  as 
under  private  contract,  and  to  be  subject  to  regulation 
and  control  as  common  carriers. 

The  legislature  cannot  subject  private  property  to 
public  use  without  compensation,  but  may  condition  the 
use  of  public  property— a  public  facility— in  the  trans¬ 
action  of  a  private  business  in  such  a  manner  as  to  in¬ 
sure  the  convenience  and  accommodation  of  the  public. 

It  is  therefore  competent  for  the  legislature  to  require, 
those  who  at  the  passage  of  the  Act  are  engaged  or 
thereafter  engage  in  motor  vehicle  transportation  for  hire 
on  the  public  highways  to  do  that  business  as  common 
carriers.  That  is,  without  precluding  them  from  carrying 
out  such  special  contracts  as  they  have  made,  it  may 
compel  them,  if  they  continue  in  the  business,  to  become 
common  carriers  and  submit  to  the  regulations  which 
'  the  Act  imposes  on  such  carriers.  Pipe  Line  Cases,  234 
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U.  S.  548.  Producers  Transp.  Co.  v.  Railroad  Comm.', 
251  U.  S.  228;  Louis.  &  Nash.  R.  R.  Co.  v.  West  Coast 
Naval  Stores  Co.,  198  U.  S.  483;  Northern  Pac.  Ry.  Co.  v. 
N orth  Dakota,  236  U.  S.  585,  distinguished. 

The  lengths  to  which  the  regulation  of  businoss  which 
does  not  involve  the  use  of  public  property  or  service  to 
the  general  public  may  be  constitutionally  carried  is 
shown  by  the  following:  Brass  v.  Stoeser,  153  U.  S.  391 ; 
German  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  389; 
Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  342;  Block  v. 
Hirsh,  256  U.  S.  135;  Marcus  Brown  Co.  v.  Feldman,  256 
U.  S.  170. 

II.  The  provisions  of  §  3  of  the  Act  are  within  its 
title. 

III.  The  remaining  provision  of  §  3  subjecting  carriers 
under  the  Act  to  all  laws  of  the  state  regulating  trans¬ 
portation  by  other  common  carriers  so  far  as  applicable 
is  not  invalid  for  indefiniteness. 

IV.  A  State  may  require  all  carriers  over  its  highways, 
including  those  engaged  in  interstate  transportation,  to 
protect  their  patrons  by  insurance  or  bond  against  injuries 
sustained  in  carriage  upon  the  highways  of  the  State. 
Nashville,  etc.,  Ry.  Co.  v.  Alabama,  128  U.  S.  96;  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  650;  Chicago,  etc.,  Ry. 
Co.  v.  Solan,  169  U.  S.  133. 

Mr.  Hal  H.  Smith  and  Mr.  Percy  J.  Donovan,  for  ap¬ 
pellee,  submitted. 

Mr.  Justice  Butler  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  under  §  266,  Judicial  Code,  from  an 
order  granting  an  interlocutory  injunction  restraining 
appellants  from  enforcing  against  appellee,  plaintiff 
below,  Act  No.  209,  Public  Acts  of  1923  of  Michigan. 
The  act  provides  that  no  person  shall  engage  or  continue 


574 


OCTOBER  TERM,  1924. 
Opinion  of  the  Court. 


266  U.  S. 


in  the  business  of  transporting  persons  or  property  by 
motor  vehicle  for  hire  upon  the  public  highways  of  the 
State  over  fixed  routes  or  between  fixed  termini,  unless 
he  shall  have  obtained  from  the  Michigan  Public  Utili¬ 
ties  Commission  a  permit  so  to  do.  The  permit  shall  be 
issued  in  accordance  with  the  public  convenience  and 
necessity,  and  may  be  withheld  when  it  appears  that  the 
applicant  is  not  able  to  furnish  adequate,  safe  or  con¬ 
venient  service  to  the  public.  §§  1,  2.  Section  3  provides 
that,  “Any  and  all  persons  .  .  .  engaged  ...  in 
the  transportation  of  persons  or  property  for  hire  by 
motor  vehicle,  upon  or  over  the  public  highways  of  this 
state  .  .  .  shall  be  common  carriers,  and,  so  far  as 

applicable,  all  laws  of  this  state  now  in  force  or  hereafter 
enacted,  regulating  ..  .  .  transportation  ...  by 
other  common  carriers,  including  regulation  of  rates,  shall 
apply  with  equal  force  and  effect  to  such  common  car¬ 
riers  ...  by  motor  vehicle  .  .  .”  Section  7  pro¬ 
vides  that,  “Any  and  all  common  carriers  under  this 
act  shall  carry  insurance  for  the  protection  of  the  .  .  . 

property  carried  by  them  in  such  amount  as  shall  be 
ordered  by  said  commission  ...  or  shall  furnish 
an  indemnity  bond  .  .  .  conditioned  upon  the  pay¬ 
ment  of  all  just  claims  and  liabilities  resulting  from 
injury  to  .  .  .  property  carried  by  such  carrier,  and 

in  a  company  authorized  to  do  business  in  this  state, 
in  an  amount  to  be  fixed  and  approved  by  said  com¬ 
mission.”  A  rule  adopted  by  the  commission  requires 
all  common  carriers,  defined  by  the  act,  to  take  out  such 
an  indemnity  bond;  and  the  commission  has  announced 
that  no  permit  will  be  given  until  there  has  been  filed 
with  it  a  certificate  of  the  bonding  company  showing  that 
such  bond  had  been  issued.  The  act  imposes  upon  every 
such  carrier  a  fee  for  the  privilege  of  engaging  in  the 
business  defined  in  §  1,  and  appropriates  all  fees  to  the 
general  highway  fund.  And  it  prescribes  punishment 
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by  fine  or  imprisonment  or  both  for  violations  of  the 
act  or  of  any  lawful  order,  rule  or  regulation  of  the  com¬ 
mission. 

At  the  time  of  the  passage  of  the  act,  plaintiff  had  three 
contracts  to  transport  from  Detroit,  Michigan,  to  Toledo, 
Ohio,  automobile  bodies  made  at  the  plants  of  three 
manufacturers  in  Detroit  and  intended  for  the  use  of  an 
automobile  manufacturer  at  Toledo.  He  had  been  doing 
such  hauling  for  some  years,  and  had  a  large  investment 
in  property  used  exclusively  for  that  purpose.  He  em¬ 
ployed  75  men  and  operated  47  motor  trucks  and  trailers 
upon  the  public  highways  of  Michigan,  which  formed 
a  part  of  the  route  between  Detroit  and  Toledo.  He  had 
no  other  business  and  did  not  hold  himself  out  as  a  carrier  ’ 
for  the  public.  It  was  shown  that  defendants  intended 
to  enforce  the  act  against  him,  and  that,  unless  he  ob¬ 
tained  the  permits  required,  they  would  cause  his  vehicles 
to  be  stopped  on  the  highways  by  state  police  and  local 
officers,  and  the  prescribed  penalties  to  be  imposed  upon 
him.  Plaintiff  alleged  that  the  enforcement  of  the  act 
would  cause  him  irreparable  injury,  the  loss  of  his  con¬ 
tracts,  the  destruction  of  his  business,  and  the  loss  of  a 
substantial  part  of  his  capital  investment.  He  assailed 
the  act  as  invalid;  and,  among  other  things,  averred  that 
it  contravenes  the  commerce  clause  of  the  Constitution 
of  the  United  States;  that  it  is  repugnant  to  the  due 
process  clause  of  the  Fourteenth  Amendment,  and  that 
it  violates  the  Constitution  of  Michigan,  because  it  con¬ 
tains  a  plurality  of  objects,  and  its  real  object  is  not  ex¬ 
pressed  in  the  title.  The  lower  court  held  that  §  7, 
providing  for  indemnity  bonds  imposes  a  direct  burden 
on  interstate  commerce,  and  that  the  provisions  of  §  3 
applicable  to  private  carriers  are  foreign  to  the  title  of 
the  act  and  fall  under  the  condemnation  of  the  state  con¬ 
stitution.  See  opinion  of  the  same  judges  in  Liberty 
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Highway  Co.  v.  Michigan  Public  Utilities  Commission, 
294  Fed.  703,  706,  708,  decided  the  same  day  that  the  in¬ 
junction  was  granted  in  this  case. 

Plaintiff  is  a  private  carrier.  '  His  sole  business  is  inter¬ 
state  commerce,  and  it  is  limited  to  the  transportation 
covered  by  his  three  contracts.  He  has  no  power  of 
eminent  domain  or  franchise  under  the  State,  and  no 
greater  right  to  use  the  highways  than  any  other  member 
of  the  body  public.  He  does  not  undertake  to  carry  for 
the  public  and  does  not  devote  his  property  to  any  public 
use.  He  has  done  nothing  to  give  rise  to  a  duty  to  carry 
for  others.  The  public  is  not  dependent  on  him  or  the 
use  of  his  property  for  service,  and  has  no  right  to  call 
on  him  for  transportation.  The  act  leaves  it  to  the  com¬ 
mission  to  require  plaintiff,  if  he  is  to  use  the  highways, 
to  be  prepared  to  furnish  adequate  service  to  the  public. 
It  would  make  him  a  common  carrier  and  subject  him  to 
all  the  duties  and  burdens  of  that  calling  and  would  re¬ 
quire  him  to  furnish  bond  for  the  protection  of  those  for 
whom  he  hauls. 

This  Court  has  held  that,  in  the  absence  of  national 
legislation  covering  the  subject,  a  State  may  rightfully 
prescribe  uniform  regulations  necessary  for  public  safety 
and  order  in  respect  to  the  operation  upon  its  highways 
of  all  motor  vehicles — those  moving  in  interstate  com¬ 
merce  as  well  as  others;  that  a  reasonable,  graduated 
license  fee  imposed  by  a  State  on  motor  vehicles  used  in 
interstate  commerce  does  not  constitute  a  direct  burden 
on  interstate  commerce,  and  that  a  State,  which,  at  its 
own  expense,  furnishes  special  facilities  for  the  use  of 
those  engaged  in  intrastate  and  interstate  commerce  may 
exact  compensation  therefor,  and  if  the  charges  are 
reasonable  and  uniform,  they  constitute  no  burden  on 
interstate  commerce.  Hendrick  v.  Maryland,  235  U.  S. 
610,  622;  Kane  v.  New  Jersey,  242  U.  S.  160,  167.  Such 
regulations  are  deemed  to  be  reasonable  and  to  affect 


MICHIGAN  COMMISSION  v.  DUKE.  577 

570  Opinion  of  the  Court. 

interstate  commerce  only  incidentally  and  indirectly. 
But  it  is  well  settled  that  a  State  has  no  power  to  fetter 
the  right  to  carry  on  interstate  commerce  within  its 
borders  by  the  imposition  of  conditions  or  regulations 
which  are  unnecessary  and  pass  beyond  the  bounds  of 
what  is  reasonable  and  suitable  for  the  proper  exercise 
of  its  powers  in  the  field  that  belongs  to  it.  Sioux 
Remedy  Co.  v.  Cope,  235  U.  S.  197,  201.  One  bound  to 
furnish  transportation  to  the  public  as  a  common  carrier 
must  serve  all,  up  to  the  capacity  of  his  facilities,  without 
discrimination  and  for  reasonable  pay.  The  act  would 
put  on  plaintiff  the  duty  to  use  his-  trucks  and  other 
equipment  as  a  common  carrier  in  Michigan,  and  would 
prevent  him  from  using  them  exclusively  to  perform  his 
contracts.  This  is  to  take  from  him  use  of  instrumen¬ 
talities  by  means  of  which  he  catties  on  the  interstate 
commerce  in  which  he  is  engaged  as  a  private  carrier  and 
so  directly  to  burden  and  interfere  with  it.  See  Kansas 
City  Southern  Ry.  Co.  v.  Kaw  Valley  District,  233  U.  S. 
75,  78,  79;  Atlantic  Coast  Line  R.  R.  Co.  v.  Wharton, 
207  U.  S.  328,  334;  Illinois  Central  R.  R.  Co.  v.  Illinois, 
163  U.  S.  142,  153.  And  it  is  a  burden  upon  interstate 
commerce  to  impose  on  plaintiff  the  onerous  duties  and 
strict  liability  of  common  carrier,  and  the  obligation  of 
furnishing  such  indemnity  bond  to  cover  the  automobile 
bodies  hauled  under  his  contracts  as  conditions  precedent 
to  his  right  to  continue  to  carry  them  in  interstate  com¬ 
merce.  See  Adams  Express  Co.  v.  New  York,  232  U.  S. 
14,  33.  Clearly,  these  requirements  have  no  relation  to 
public  safety  or  order  in  the  use  of  motor  vehicles  upon 
the  highways,  or  to  the  collection  of  compensation  for 
the  use  of  the  highways.  The  police  power  does  not 
extend  so  far.  It  must  be  held  that,  if  applied  to  plaintiff 
and  his  business,  the  act  would  violate  the  commerce 
clause  of  the  Constitution. 

Moreover,  it  is  beyond  the  power  of  the  State  by  legis¬ 
lative  fiat  to  convert  property  used  exclusively  in  the 
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business  of  a  private  carrier  into  a  public  utility,  or  to 
make  the  owner  a  public  carrier,  for  that  would  be  taking 
private  property  for  public  use  without  just  compen¬ 
sation,  which  no  State  can  do  consistently  with  the  due 
process  of  law  clause  of  the  Fourteenth  Amendment. 
Producers  Transportation  Co.  v.  Railroad  Commission, 
251  U.  S.  228,  230;  Wolff  Co.  v.  Industrial  Court,  262 
U.  S.  522,  535.  On  the  facts  above  referred  to,  it  is  clear 
that,  if  enforced  against  him,  the  act  would  deprive 
plaintiff  of  his  property  in  violation  of  that  clause  of  the 
Constitution. 

The  Supreme  Court  of  Michigan  has  not  decided 
whether  the  act  contravenes  the  state  constitution;  and 
as  we  hold  that  the  enforcement  of  the  act  against  plain¬ 
tiff  would  deprive  him  of  his  rights  under  the  Federal 
Constitution,  and  that  therefore  the  decree  must  be  af¬ 
firmed,  we  do  not  pass  on  state  questions.  Pacific  Tel. 
Co.  v.  Kuykendall,  265  U.  S.  196,  204. 


Decree  affirmed. 
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DECISIONS  PER  CURIAM,  FROM  QCTOBER  6, 
1924,  TO  AND  INCLUDING  JANUARY  12,  1925, 
NOT  INCLUDING  ACTION  ON  PETITIONS  FOR 
WRITS  OF  CERTIORARI. 

No.  14.  Original.  United  States  v.  State  of  Wash¬ 
ington.  In  Equity.  Stipulation  as\  to  decrees  submitted 
October  6,  1924.  Decided  October  13,  1924.  Stipula¬ 
tion  as  to  decree  approved;  and  decree  entered.  Mr.  So¬ 
licitor  General  Beck  for  the  United  States.  Mr.  L.  L. 
Thompson  for  defendant. 


No.  — ,  Original.  Ex  parte:  In  the  matter  of  King¬ 
ston  Dry  Dock  Construction  Company,  Inc.,  peti¬ 
tioner.  Submitted  October  6,  1924.  Decided  October 
13,  1924.  Motion  for  leave  to  file  petition  for  a  writ  of 
prohibition  and/or  a  writ  of  mandamus  herein  denied. 
Mr.  D.  M.  Tibhets  and  Mr.  John  M.  Woolsey  for  peti¬ 
tioner. 


No.  56.  Central  Union  Trust  Company  of  New 
York,  v.  William  H.  Edwards,  Collector  of  United 
States  Internal  Revenue  for  the  Second  District  of 
New  York.  Error  to  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit.  Motion  to  dismiss  submitted  October 
6,  1924.  Decided  October  13,  1924.  Per  Curiam.  Dis¬ 
missed  for  the  want  of  jurisdiction,  on  the  authority  of 
Judicial  Code,  §  128.  Spreckels  Sugar  Refining  Co.  v. 
McClain,  192  U.  S.  397;  McFadden  v.  United  States,  213 
U.  S.  288;  Kennard  v.  Nebraska,  186  U.  S.  304,  308.  Mr. 
Solicitor  General  Beck,  for  defendant  in  error,  in  support 
of  the  motion.  Mr.  John  M.  Perry  and  Mr.  Arthur  H. 
Van  Brunt,  for  plaintiff  in  error,  in  opposition  to  the 
motion. 
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No.  218.  W.  L.  Stickel  v.  Big  Laurel  Coal  Com¬ 
pany.  Error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  West  Virginia.  Motion  to 
dismiss  or  affirm  submitted  October  6,  1924.  Decided 
October  13,  1924.  Per  Curiam.  Dismissed  for  the  want 
of  jurisdiction,  upon  the  authority  of  King  v.  Mullins, 
171  U.  S.  404;  King  v.  West  Virginia,  216  U.  S.  92;  Fay 
v.  Crozer,  217  U.  S.  455.  Mr.  Harold  A.  Ritz,  for  defend¬ 
ant  in  error,  in  support  of  the  motion.  Mr.  Maynard  F. 
Stiles  and  Mr.  Hallack  F.  Rose,  for  plaintiff  in  error,  in 
opposition  to  the  motion. 


No.  65.  Max  Wulfsohn  et  al.  v.  Russian  Socialist 
Federated  Soviet  Republic.  Error  to  the  Supreme  Court 
of  the  State  of  New  York.  Motion  to  dismiss  sub¬ 
mitted  October  6,  1924.  Decided  October  13,  1924. 
Per  Curiam.  Dismissed  for  the  want  of  jurisdiction 
upon'  the  authority  of  the  Act  of  September  6,  1916, 
c.  448,  §  2,  39  Stat.  726 ;  Oliver  American  Trading  Co.,  v. 
Mexico,  264  U.  S.  440.  Mr.  Charles  Recht,  for  defendant 
in  error,  in  support  of  the  motion.  Mr.  Otto  C.  Som- 
merich  and  Mr.  Eduhn  M.  Borchard,  for  plaintiffs  in 
error,  in  opposition  to  the  motion. 


No.  21.  Northern  Pacific  Railway  Company  v. 
United  States.  Appeal  from  the  Court  of  Claims.  Sub¬ 
mitted  October  7,  1924.  Decided  October  13,  1924.  Per 
Curiam.  Judgment  affirmed,  on  the  authority  of  Oregon- 
Washington  R.  R.  &  Nav.  Co.  v.  United  States,  255  U. 
S.  339.  Mr.  Alexander  Britton,  Mr.  C.  W.  Bunn  and 
Mr.  Lawrence  H.  Cake  for  appellant.  Mr.  Blackburn 
Esterline  for  the  United  States. 
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No.  36.  Claude  E.  Barnes  v.  People  of  the  State  of 
New  York.  Error  to  the  County  Court  of  Jefferson 
County,  State  of  New  York.  Argued  October  7,  1924. 
Decided  October  13, 1924.  Per  Curiam.  Dismissed  on  the 
authority  of  Vigliotti  v.  Pennsylvania,  258  U.  S.  403; 
Molinari  v.  Maryland,  263  U.  S.  685;  Hixon  v.  Oakes, 
265  U.  S.  254;  Kennedy  v.  United  States,  265  U.  S.  344. 
Mr.  Nathaniel  F.  Breen,  with  whom  Mr.  John  B.  Rogers 
was  on  the  brief,  for  plaintiff  in  error.  Mr.  Henry  Purcell 
and  Mr.  E.  R.  Wilcox  appeared  for  defendant  in  error. 


No.  57.  J.  H.  Hines  Company,  Inc.,  et  al.  v.  Amet 
Guillot,  Sheriff,  etc.  Error  to  the  Supreme  Court  of 
the  State  of  Louisiana.  Argued  October  9,  10,  1924.  De¬ 
cided  October  13,  1924.  Per  Curiam.  Dismissed  for  the 
want  of  jurisdiction  upon  the  authority  of  the  Act  of 
September  6,  1916,  c.  448,  §  2,  39  Stat.  726.  Mr.  John 
Dale,  with  whom  Mr.  B.  F.  Young,  Mr.  John  Dale,  Jr., 
and  Mr.  Wade  E.  Couvillon  were  on  the  brief,  for  plain¬ 
tiffs  in  error.  Mr.  G.  L.  Porterie,  with  whom  Mr.  J.  D. 
Wilkinson,  Mr.  W.  S.  Wilkinson,  Mr.  C.  R.  Bordelon  and 
Mr.  C.  H.  Lewis  were  on  the  brief,  for  defendant  in  error. 


No.  — .  Original.  Ex  parte:  In  the  matter  of  Ralph 
Tincher,  petitioner.  Submitted  October  9,  1924.  De¬ 
cided  October  13,  1924.  Motion  for  leave  to  file  petition 
for  a  writ  of  habeas  corpus  herein  denied,  without  preju¬ 
dice  to  an  application  to  be  presented  to  the  Circuit  Jus¬ 
tice  assigned  to  the  Fourth  Circuit.  Mr.  J.  Raymond 
Gordon  for  petitioner. 


No.  — .  Original.  Ex  parte:  In  the  matter  of  Ivan 
Glavadanovic,  petitioner.  October  20,  1924.  Motion 
for  leave  to  file  petition  for  a  writ  of  habeas  corpus  here 
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in  denied,  without  prejudice  to  an  application  in  the  Dis¬ 
trict  Court  of  the  United  States  for  the  District  of  Kan¬ 
sas.  [See  post,  p.  586.] 


No.  — .  Original.  Ex  parte:  In  the  matter  of  Frank 
W.  Cardigan,  petitioner.  October  20,  1924.  Motion 
for  leave  to  file  a  petition  for  a  writ  of  habeas  corpus 
herein  denied,  without  prejudice  to  an  application  in  the 
District  Court  of  the  United  States  for  the  District  of 
Kansas. 


No.  — .  A.  Stanley  Copeland,  petitioner.  October 
20,  1924.  Petition  for  a  writ  of  error  herein,  referred  to 
the  circuit  justice  by  this  Court,  denied. 


No.  557.  James  C.  Davis,  Agent  under  Section  206, 
Transportation  Act,  1920,  v.  Hettie  McCree.  Error 
to  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit. 
Motion  to  dismiss  submitted  October  6,  1924.  Decided 
October  20,  1924.  Per  Curiam.  Dismissed  for  want  of 
jurisdiction  upon  the  authority  of  Davis  v.  Slocomb,  263 
U.  S.  158.  Mr.  H.  W.  Fraser,  for  defendant  in  error,  in 
support  of  the  motion.  Mr.  J.  Walter  Dohany,  Mr. 
Alexander  L.  Smith  apd  Mr.  A.  A.  McLaughlin,  for  plain¬ 
tiff  in  error,  in  opposition  to  the  motion.  [See  post, 

p.  610.] 


No.  84.  George  D.  Hile,  a  Taxpayer,  v.  City  of 
Cleveland.  Error  to  the  Supreme  Court  of  the  State  of 
Ohio.  Argued  October  16,  1924.  Decided  October  27, 
1924.  Per  Curiam.  Dismissed  for  the  want  of  jurisdic¬ 
tion,  upon  authority  of  McCain  v.  Des  Moines,  174  U.  S. 
168;  Western  Union  Tel.  Co.  v.  Ann  Arbor  R.  R.  Co.,  178 
U.  S.  239;  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  526; 
Shulthis  v.  McDougal,  225  U.  S.  561;  Hull  v.  Burr,  234 
U.  S.  712;  Norton  v.  Whiteside,  239  U.  S.  144.  Mr. 
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George  D.  Hile  pro  se.  Mr.  Carl  F.  Shuler,  Mr.  Alfred 
Clum  and  Mr.  H.  H.  McKeehan  appeared  for  defendant 
in  error. 


No.  90.  Southern'  Oil  Corporation  v.  Yale  Nat¬ 
ural  Gas  Company.  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma.  Argued  October  17,  1924.  De¬ 
cided  October  27,  1924.  Per  Curiam.  Affirmed,  upon 
authority  of  Louisville  &  Nashville  R.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  and  Union  Dry  Goods  Co.  v.  Georgia  Pub¬ 
lic  Service  Corporation,  248  U.  S.  372.  Mr.  Henry  M. 
Gray  and  Mr.  Rollin  E.  Gish,  with  whom  Mr.  Randolph 
Shirk,  Mr.  H.  W.  Randolph,  Mr.  John  A.  Haver,  Mr.  C. 
E.  Cooper  and  Mr.  Jos.  W.  Woodford  were  on  the  brief, 
for  plaintiff  in  error.  Mr.  Geo.  A.  Henshaw  and  Mr.  A. 
Carey  Hough  appeared  for  defendant  in  error. 


No.  13.  Original.  State  of  Oklahoma  v.  State  of 
Texas.  United  States  intervener.  In  Equity.  Motion 
submitted  October  27,  1924.  Order  entered  November 
17,  1924.  See  262  U.  S.  724. 

Order. — On  the  motion  of  the  United  States,  inter¬ 
vener,  the  order  herein  of  June  11,  1923,  relating  to  cer¬ 
tain  lands,  is  hereby  revoked  and  the  lands  described  in 
that  order  are  hereby  released  unconditionally  from  the 
receivership. 

Mr.  Solicitor  General  Beck  for  the  United  States. 


No.  94.  State  of  Louisiana  ex  rel.  Consumers  Bis¬ 
cuit  Company  v.  Andrew  J.  McShane,  Mayor  of  the 
City  of  New  Orleans,  et  al.  Error  to  the  Supreme 
Court  of  the  State  of  Louisiana.  Submitted  October  20, 
1924.  Decided  November  17,  1924.  Per  Curiam.  Dis¬ 
missed  for  the  want  of  jurisdiction  on  the  authority  of 
Farrell  v.  O’Brien,  199  U.  S.  89,  100;  Toop  v.  Ulysses 
Land  Co.,  237  U.  S.  580,  583;  Piedmont  Power  &  Light 
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Co  v.  Graham,  253  U.  S.  193,  195.  Mr.  E.  J.  Bowers 
and  Mr.  Paul  W.  Maloney  for  plaintiff  in  error.  Mr. 
Ivy  G.  Kittredge  and  Mr.  W.  Catesby  Jones  for  defend¬ 
ants  in  error. 


No.  277.  John  H.  Ford  v.  Guy  Sturgis,  Administra¬ 
tor,  etc.; 

No.  278.  Union  Iron  Woijks  v.  Guy  Sturgis*.  Admin¬ 
istrator,  etc.; 

No.  279.  Reginald  W.  Geare  v.  Guy  Sturgis,  Admin¬ 
istrator,  etc.;  and 

No.  280.  Frank  L.  Wagner  v.  Nicholas  Appelbaum, 
Administrator,  etc.  On  certificate  from  the  Court  of 
Appeals  of  the  District  of  Columbia.  Argued  November 
21,  1924.  Decided  November  21,  1924,  and  form  of  order 
corrected  December  1,  1924.  Per  Curiam.  The  certifi¬ 
cate  from  the  Court  of  Appeals  of  the  District  of  Colum¬ 
bia  in  each  case  is  dismissed  for  the  reason  that  the  ques¬ 
tions  or  propositions  of  law  certified  therein  are  not- such 
as  may  be  certified  under  §  251  of  the  Judicial  Code.  See 
Biddle  v.  Luvisch,  ante,  173,  and  cases  there  cited.  Mr. 
Daniel  Thew  Wright,  with  whom  Mr.  Philip  Ershler  was 
on  the  brief,  for  Geare.  Mr.  John  S.  Barbour,  Mr.  J.  C. 
Gibson  and  Mr.  J.  W.  Hazell  .appeared  for  Ford.  Mr. 
John  S.  Barbour  appeared  for  Union  Iron  Works.  Mr. 
W.  C.  Sullivan  appeared  for  Wagner.  Mr.  Hoke  Smith, 
Mr.  Charles  A.  Douglas,  Mr.  Conrad  H.  Syme  and  Mr. 
Joseph  W.  Cox  appeared  for  Sturgis,  Administrator.  Mr. 
Lawrence  Koenigsberger,  by  leave  of  Court,  filed  a  brief 
as  amicus  curiae  in  No.  280. 


No.  — .  Original.  Ex  parte:  In  the  matter  of  E.  L. 
Smart,  petitioner.  Submitted  November  17,  1924. 

Decided  November  24,  1924.  Motion  for  leave  to  file 
a  petition  for  a  writ  of  habeas  corpus  herein  denied.  Mr. 
Frans  E.  Lindquist  for  petitioner. 
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No.  416.  Elkton  Electric  Company,  Inc.  v.  Thomas 
W.  Perkins  et  al.,  Receivers.  Error  to  the  Court  of 
Appeals  of  the  State  of  Maryland.  Motion  to  dismiss  or 
affirm  submitted  November  17,  1924.  Decided  Novem¬ 
ber  24,  1924.  Per  Curiam.  Dismissed  for  the  want  of 
jurisdiction  on  the  authority  of  Shulthis  v.  McDougal, 
225  U.  S.  561,  569;  Hull  v.  Burr ,  234  U.  S.  712,  720;  Nor¬ 
ton  v.  Whiteside ,  239  U.  S.  144,  147.  Mr.  E.  P.  Keech, 
Jr.,  for  defendants  in  error,  in  support  of  the  motion. 
Mr.  Fred  R.  Williams  appeared  for  plaintiff  in  error. 
[See  post,  p.  602.] 


No.  133.  United  States  ex  rel.  Dominick  Didato  v. 
William  C.  Hecht,  U.  S.  Marshal,  etc.;  and 
No.  134.  United  States  ex  rel.  Abe  Silverstein  v. 
William  C.  Hecht,  U.  S.  Marshal,  etc.  Appeals  from 
the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  Argued  November  18,  1924.  De¬ 
cided  November  24,  1924.  Per  Curiam.  Transferred  to 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  on 
authority  of  Craig  v.  Hecht,  263  U.  S.  255;  Rodman  v. 
Pothier,  264  U.  S.  399,  402.  Mr.  Michael  Edelstein,  for 
appellants,  submitted.  Mr.  Assistant  Attorney  General 
Donovan,  with  whom  Mr.  Solicitor  General  Beck  and  Mr. 
Harry  S.  Ridgely  were' on  the  briefs,  for  appellee. 


No,  162.  Herman  A.  Wagner  v.  City  of  Milwaukee 
et  al.  Error  to  the  Supreme  Court  of  the  State  of  Wis¬ 
consin.  Argued  November  21,  1924.  Decided  November 
24,  1924.  Per  Curiam.  Dismissed  for  the  want  of  juris¬ 
diction  on' the  authority  of  Parrel  v.  O’Brien,  199  U.  S. 
89,  100;  Toop  v.  Ulysses  Land  Co.,  237  U.  S.  580,  583; 
Piedmont  Power  &  Light  Co.  v.  Graham,  253  U.  S.  193, 
195.  Mr.  Leon  B.  Lamfrom  and  Mr.  Benjamin  Poss  for 
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plaintiff  in  error.  Mr.  John  M.  Niven  and  Mr.  Charles 
W.  Babcock  appeared  for  defendants  in  error. 


No.  117,  Southern  Pacific  Company  v.  United 
States.  Appeal  from  the  Court  of  Claims.  Argued 
November  18,  19,  1924.  Decided  November  24,  1924. 
Judgment  affirmed  on  the  authority  of  Horstmann  Co.  v. 
United  States,  257  U.  S.  138;  Sanguinetti  v.  United 
States  264  U.  S.  146.  Mr.  William  R.  Harr,  with  whom 
Mr.  Charles  H.  Bates  was  on  the  briefs,  for  appellant. 
Mr.  Solicitor  General  Beck  for  the  United  States. 


No.  — ,  Original.  Ex  parte:  In  the  matter  of  Ivan 
Glavadanovic,  petitioner.  December  1,  1924.  Motion 
for  leave  to  proceed  in  forma  pauperis,  and  to  file  a  mo¬ 
tion  for  a  writ  of  mandamus  without  printing,  herein 
denied.  [See  ante,  p.  581.] 


No.  3,  Original.  State  of  New  Mexico  v.  State  of 
Texas.  In  Equity.  Argued  December  2,  1924.  Order 
entered  December  4,  1924.  It  is  ordered  that  this  cause 
be  referred  to  Charles  Warren,  Esq.,  as  a  special  master, 
with  directions  that  he  make  special  findings  on  all  ma¬ 
terial  questions  of  fact  and  report  the  same  to  the  Court 
with'  his  recommendations  respecting  the  decree  to  be 
entered.  The  master  shall  accord  to  the  parties  a  full 
hearing  on  all  questions  in  the  cause,  whether  of  fact  or 
of  law,  and  shall  base  his  findings  and  recommendations 
on  the  entire  record  as  heretofore  made  and  printed,  in¬ 
cluding  the  several  documents  and  papers  mentioned  in 
the  stipulations  appearing  in  the.  record.  When  .the 
master’s  report  is  received,  the  clerk  shall  have  the  same 
printed,  and  the  cause  shall  then  be  set  down  for  hearing 
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before  the  Court  on  the  findings  and  recommendations  of 
the  master  and  such  exceptions  thereto  as  may  be  pre¬ 
sented  by  either  State.  Mr.  F rank  W .  Clancy  for  com¬ 
plainant.  Mr.  W.  A.  Keeling  for  defendant.  Mr.  Thorn¬ 
ton  Hardie  for  L.  M.  Crawford,  as  amicus  curiae,  by 
special  leave  of  Court. 


No.  549.  Thomas  Kannellos  v.  Great  Northern 
Railway  Company.  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota.  Motion  to  dismiss  submitted  De¬ 
cember  1,  1924.  Decided  December  8,  1924.  Per  Cur¬ 
iam.  Dismissed  for  want  of  jurisdiction,  upon  the  au¬ 
thority  of  §  237  of  the  Judicial  Code  as  amended  by  the 
Act  of  September  6,  1916,  c.  448  §  2,  39  Stat.  726;  Phila¬ 
delphia  &  Reading  Coal  &  Iron  Co.  v.  Gilbert,  245  U.  S. 
162,  165,  166;  Ireland  v.  Woods,  246  U.  S.  323,  328; 
Stadelman  v.  Miner,  246  U.  S.  544,  546;  Chicago  Great 
Western  R.  R.  Co.  v.  Basham,  249  U.  S.  164,  165;  Citi¬ 
zens  Bank  v.  Opperman,  249  U.  S.  448,  450;  Jett  Bros. 
Distilling  Co.  v.  Carrollton,  252  U.  S.  1,  6.  Mr.  F.  G. 
Dorety,  for  defendant  in  error,  in  support  of'  the  motion 
to  dismiss.  Mr.  Frank  L.  Fawcett,  for  plaintiff  in  error, 
in  opposition  thereto. 


No.  353.  United  States  v.  Fidelity  &  Deposit  Com- 
pany  of  Maryland.  ^Appeal  from  the  Court  of  Claims. 
Argued  December  3,  1924.  Decided  December  8,  1924. 
Per  Curiam.  Judgment  affirmed,  upon  the  authority  of 
United  States  v.  Hvoslef,  237  U.  S.  1.  Mr.  S.  Duffield 
Mitchell,  with  whom  Mr.  Solicitor  General  Beck,  Mr. 
Assistant  Attorney  General  Lovett  and  Mr.  Nelson  T. 
Hartson  were  on  the  brief,  for  the  United  States.  Mr. 
Simon  Lyon,  with  whom  Mr.  R,  B.  H.  Lyon  and  Mr. 
H.  S.  Whitman  were  on  the  brief,  for  appellee. 


588 


OCTOBER  TERM,  1924. 
Decisions  Per  Curiam,  Etc. 


266  U.  S. 


No.  332.  Cranberry  Creek  Coal  Company  v.  Com¬ 
monwealth  of  Pennsylvania; 

No.  333.  Alliance  Coal  Mining  Company  v.  Com¬ 
monwealth  of  Pennsylvania; 

No.  334.  Lehigh  Coal  &  Navigation  Company  v. 
Commonwealth  of  Pennsylvania;  and 
No.  335.  Philadelphia  &  Reading  Coal  &  Iron  Com¬ 
pany  v.  Commonwealth  of  Pennsylvania.  Error  to 
the  Supreme  Court  of  the  State  of  Pennsylvania.  Argued 
December  3,  4,  1924.  Decided  Decentber  8,  1924.  Per 
Curiam.  Judgments  affirmed  with  costs,  upon  the  au¬ 
thority  of  Heisler  v.  Thomas  Colliery  Co.,  260  U.  S.  245, 
255;  Oliver  Iron  Mining  Co.  v.  Lord,  262  U.  S.  172,  177- 
179.  Mr.  William  Clarke  Mason,  with  whom  Mr.  Charles 
Heebner  and  Mr.  Wm.  Jay  Turner  were  on  the  brief,  for 
plaintiffs  in  error.  Mr.  George  W.  Woodruff  and  Mr. 
John  Robert  Jones  appeared  for  defendant  in  error. 


No.  402.  Palmer  Brothers  Company  v.  D.  E. 
Weaver,  Chief  of  Bureau  of  Inspection,  etc.  Appeal 
from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania.  Argued  December  4, 
1924.  Decided  December  8,  1924.  Per  Curiam.  Decree 
affirmed  with  costs,  upon  the  authority  of  Chicago  Great 
Western  Ry.  Co.  v.  Kendall,  ante,  94,  and  last  paragraph 
of  opinion  therein.  Mr.  Edwin  W.  Smith,  with  whom 
Mr.  Frank  L.  McGuire  was  on  the  brief,  for  appellant. 
Mr.  E.  Lowry  Humes,  with  whom  Mr.  George  W.  Wood¬ 
ruff  and  Mr.  Jos.  0.  Campbell  were  on  the  brief,  for 
appellee. 


No.  423.  Gulf,  Colorado  &  Santa  Fe  Railway  Com¬ 
pany  v.  Texas  &  Pacific  Railway  Company.  Appeal 
from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Texas.  Argued  December  4,  1924. 


OCTOBER  TERM,  1924.  589 

266  U.  S.  Decisions  Per  Curiam,  Etc. 

Decided  December  8,  1924.  Per  Curiam.  Cause  trans¬ 
ferred  to  the  Circuit  Court  of  Appeals  for  the  Fifth  Cir¬ 
cuit,  upon  authority  of  Act  of  September  14,  1922,  c. 
305,  42  Stat.  827;  Heitler  v.  United  States,  260  U.  S.  438, 
439;  Dayton-Goose  Creek  Ry.  Co.  v.  United  States, 
263  U.  S.  456,  478;  Railroad  Commission  v.  Southern 
Pacific  Co.,  264  U.  S.  331,  344.  Mr.  J.  W.  Terry  and  Mr. 
T .  J.  N orton,  with  whom  Mr.  Homer  W.  Davis  was  on 
the  briefs,  for  appellant.  Mr.  T.  D.  Gresham,  with  whom 
Mr.  T.  J.  Freeman  was  on  the  brief,  for  appellee. 


No.  295.  F.  A.  Cocke  v.  Morgan’s  Louisiana  &  Texas 
R.  R.  &  S.  S.  Co.  et  al.  Error  to  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Missis¬ 
sippi.  Argued  December  5,  1924.  Decided  December  8, 
1924.  Per  Curiam.  Cause  transferred  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit,  upon  authority 
of:  (1)  Act  of  September  14,  1922,  c.  305,  42  Stat.  827; 
Heitler  v.  United  States,  260  U.  S.  438,  439;  (2)  Togp  v. 
Ulysses  Land  Co.,  237  U.  S.  580,  583;  Piedmont  Power 
&  Light  Co.  v.  Graham,  253  U.  S.  193,  195.  Mr.  Fred¬ 
erick  H.  Lotterhos  and  Mr.  George  Butler,  for  plaintiff 
in  error,  submitted.  Mr.  Charles  N.  Burch,  with  whom 
Mr.  R.  H.  Thompson,  Mr.  J.  H.  Thompson,  Mr.  H.  D. 
Minor  and  Mr.  Harry  McCall  were  on  the  briefs,  for  de¬ 
fendants  in  error. 


No.  — ,  Original;  Ex  parte :  In  the  Matter  of  Wil¬ 
liam  J.  Veach,  petitioner.  Submitted  December  8, 
1924.  Decided  December  15,  1924.  Motion  for  leave  to 
file  a  petition  for  a  writ  of  mandamus  herein  denied.  Mr. 
Henry  J.  Richardson  for  petitioner. 


No.  354.  William  Ash  Company  et  al.  v.  Reclama¬ 
tion  Board  of  the  State  of  California  et  al.  Error  to 


590 


OCTOBER  TERM,  1924. 

Decisions  Per  Curiam,  Etc. 


266  U.  S. 


the  Supreme  Court  of  the  State  of  California.  Motion 
to  dismiss  or  affirm  submitted  December  8,  1924.  De¬ 
cided  December  15,  1924.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction  upon  the  authority  of  Shulthis 
v.  McDougal,  225  U.  S.  561,  569;  Hull  v.  Burr ,  234  U.  S. 
712,  720;  Norton  v.  Whiteside,  239  U.  S.  144,  147.  Mr. 
Stephen  W.  Downey  and  Mr.  Bradford  M.  Melvin,  for 
defendants  in  error,  in  support  of  the  motion  to  dismiss 
or  affirm.  Mr.  J.  W.  Dorsey  and  Mr.  R.  F.  M.  Soto, 
for  plaintiffs  in  error,  in  opposition  to  tie  motion 


No.  219.  Red  Seal  Oil  Company  v.  Albert  Bittner 
et  al.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illinois.  Submitted 
December  8,  1924.  Decided  December  15,.  1924.  Per 
Curiam.  Dismissed  for  the  want  of  jurisdiction  upon  the 
authority  of  Hohorst  v.  Hamburg- American  Packet  Co., 
148  U.  S.  262,  264;  Collins  v.  Miller,  252  U.  S.  364,  370; 
Arnold  v.  Giumarin  &  Co.,  263  U.  S.  427,  434.  Mr.  Ed¬ 
ward  H.  S.  Martin  for  appellant.  Mr.  0.  W.  Dynes,  Mr. 
M.  L.  Bluhm,  and  Mr.  C.  S.  Jefferson  for  appellees. 


No.  590.  J.  C.  Crowson  v.  Michael  Cody,  et  al. 
Error  to  the  Supreme  Court  of  the  State  of  Alabama. 
Submitted  December  8,  1924.  Decided  December  15, 
1924.  Per  Curiam.  Dismissed  for  the  want  of  jurisdic¬ 
tion  upon  the  authority  of  Shulthis  v.  McDougal,  225 
U.  S.  561,  569;  Hull  v.  Burr,  234  U.-.S.  712,  720;  Norton 
v.  Whiteside,  239  U.  S.  144,  147.  Mr.  W.  A.  Gunter  for 
plaintiff  in  error.  Mr.  Fred  S.  Ball  for  defendants  in 
error. 


No.  140.  J.  L.  Lancaster  et  al.,  Receivers,  etc.  v. 
O.  R.  Houghton.  Error  to  the  Court  of  Civil  Appeals 
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for  the  Eighth  Supreme  Judicial  District  of  the  State  of 
Texas.  Submitted  December  8,  1924.  Decided  December 
15,  1924.  Per  Curiam.  Dismissed  for  the  want  of  juris¬ 
diction  upon  the  authority  of  Stratton  v.  Stratton,  239 
U.  S.  55;  Andrews  v.  Virginian  Ry.  Co.,  248  U.  S.  272, 
275;  Chicago  Great  Western  R.  R.  Co.  v.  Basham,  249 
U.  S.  164,  167.  Mr.  T.  D.  Gresham,  Mr.  F.  H.  Prender- 
gast,  and  Mr.  R.  L.  W.  Thompson  for  plaintiffs  in  error. 
No  brief  filed  for  defendant  in  error. 


No.  150.  Muscatine  Lighting  Company  v.  City  of 
Muscatine  et  al.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Iowa. 
Argued  December  11,  1924.  Decided  December  15, 
1924.  Per  Curiam.  Dismissed  for  the  want  of  jurisdic¬ 
tion,  upon  the  authority  of  Heike  v.  United  States,  217 
U.  S.  423,  429;  Rexford  v.  Brunsunck-Balke-Collender 
Co.,  228  U.  S.  339,  345,  346;  Lincoln  Gas  &  Electric  Co. 
v.  Lincoln,  253  U.  S.  477.  Mr.  William*  ChamberlainAor 
appellant  Mr.  J.  F.  Devitt  and  Mr.  E.  Raymond  Tip- 
ton,  with  whom  Mr.  E.  P.  Ingham  was  on  the  brief,  for 
appellees. 


No.  151.  Board  of  County  Commissioners  of  Barber 
County,  State  of  Kansas  v.  Carl  J.  Peterson,  Bank 
Commissioner,  etc.  Error  to  the  Supreme  Court  of 
the  State  of  Kansas.  Argued  December  11,  12,  1924. 
Decided  December  15,  1924.  Per  Curiam.  Dismissed 
for  the  want  of  jurisdiction  upon  the  authority  of  Mary¬ 
land  v.  Baltimore  &  Ohio  R.  R.  Co.,  3  How.  534,  550; 
Pawhuska  v.  Pawhuska  Oil  Co.,  250  U.  S.  394,  399; 
Trenton  v.  New  Jersey,  262  U.  S.  182,  188;  Newark  v. 
New  Jersey,  262  U.  S.  192,  196.  Mr.  Chester  I.  Long, 
with  whom  Mr.  R.  W.  McGregor,  Mr.  J.  D.  Houston, 
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Mr.  A.  M.  Cowan,  Mr.  C.  I.  Depew,  Mr.  J.  G.  Norton, 
Mr.  W.  E.  Stanley,  and  Mr.  A.  S.  Houck  were  on  the 
briefs,  for  plaintiff  in  error.  Mr.  John  G.  Egan  with 
whom  Mr.  Chas.  B.  Griffith  and  Mr.  J.  B.  Larimer  were 
on  the  brief,  for  defendant  in  error. 


No.  313.  William  Leather  et  al.  v.  Mark  J.  White. 
Appeal  from  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit.  Argued  December  10,  1924.  Decided  December 
15,  1924.  Per  Curiam.  Affirmed  with  costs,  upon  the 
authority  of  Belknap  v.  Schild,  161  U.  S.  10,  16;  Stanley 
v.  Schwalby,  162  U.  S.  255,  270.  Mr.  Oliver  J.  Cook  for 
appellants.  Mr.  Alfred  A.  Wheat,  with  whom  Mr.  Solici¬ 
tor  General  Beck  was  on  the  brief,  for  appellee. 


No.  494.  A.  A.  Holmes  v.  L.  W.  Bronaugh.  Error 
to  the  Supreme  Court  of  the  State  of  Oklahoma.  Motion 
to  dismiss  submitted  December  8,  1924.  Decided  January 
5,  1925.  Per  Curiam.  Dismissed  for  want  of  jurisdiction 
upon  the  authority  of  §237  of  the  Judicial  Code  as 
amended  by  the  Act  of  September  6,  1916,  c.  448,  §  2,  39 
Stat.  726;  Philadelphia  &  Reading  Coal  &  Iron  Co.  v. 
Gilbert,  245  U.  S.  162;  Ireland  v.  Woods,  246  U.  S.  323, 
328;  Stadelman  v.  Miner,  246  U.  S.  544,  546;  Chicago 
Great  Western  R.  R.  Co.  v.  Basham,  249  U.  S.  164,  165; 
Citizens  Bank  v.  Opperman,  249  U.  S.  448,  450;  Jett 
Bros.  Distilling  Co.  v.  Carrollton,  252  U.  S.  1,  5,  6.  Mr. 
C.  C.  Hatchett,  for  defendant  in  error,  in  support  of  the 
motion  to  dismiss.  Mr.  Reford  Bond,  for  plaintiff  in 
error,  in  opposition  to  the  motion. 


No.  624.  Black  Rock  Power  &  Irrigation  Company 
v-  W.  R.  Adamson  et  al.  Appeal  from  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Motion  to  dismiss  sub¬ 
mitted  December  15,  1924.  Decided  January  5,  1925. 
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Per  Curiam.  Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  §  128,  Judicial  Code;  Shulthis  v.  Mc- 
Dougal,  225  U.  S.  561,  569;  Hull  v.  Burr ,  234  U.  S.  712, 
720;  Delaware,  Lackwanna  &  Western  R.  R.  Co.  v.  Yur- 
konis,  238  U.  S.  439,  444.  Mr.  Carroll  B.  Graves,  for  ap¬ 
pellees,  in  support  of  the  motion  to  dismiss.  Mr.  George 
Donworth,  Mr.  Elmer  E.  Todd  and  Mr.  John  C.  Higgins, 
for  appellant,  in  opposition  to  the  motion.  [See  post, 
p.  630.] 


No.  34.  George  F.  Shafer,  Attorney  General  of  the 
State  of  North  Dakota,  et  al.  v.  Farmers  Grain  Com¬ 
pany  of  Embden  et  al.  Appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  North  Dakota, 
Argued  May  4,  1923.  Order  entered  January  5,  1925. 

This  cause  is  restored  to  the  docket  for  reargument  on 
all  the  questions  involved,  particularly  including  the  fol¬ 
lowing  : 

1.  Whether  +1m  North  Dakota  statute  of  1922  differs 
materially  in  its  provisions  and  operation  from  the  stat¬ 
ute  of  1919  which  was  held  invalid  by  this  Court  in  Lemke 
v.  Farmers  Grain  Co.,  258  U.  S.  50,  and  Lemke  v.  Homer 
Farmers  Elevator  Co.,  258  U.  S.  65. 

2.  Whether  and  to  what  extent  §  17  of  the  statute  of 
1922  gives  effect  to  and  continues  in  force  the  provisions 
of  the  statute  of  1919. 

3.  Whether  and  in  what  particulars  the  statute  of  1922 
encroaches  upon  the  field  of  regulation  occupied  by  the 
United  States  Grain  Standards  Act  or  conflicts  with  that 
act  or  with  its  administration. 

Mr.  Seth  W.  Richardson,  with  whom  Mr.  George  F. 
Shafer,  Attorney  General  of  North  Dakota,  was  on  the 
brief,  for  appellants.  Mr.  David  F.  Simpson,  with  whom 
Mr.  H.  A.  Libby,  Mr.  Wm.  A.  Lancaster,  Mr.  John  Junell, 
Mr.  Jas.  E.  Dorsey  and  Mr.  Robert  Driscoll  were  on  the 
brief,  for  appellees. 
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No.  — ,  Original.  Ex  parte:  In  the  matter  of  Durez 
Company,  Inc.,  petitioner.  Submitted  January  5,  1925. 
Decided  January  12,  1925.  Motion  for  leave  to  file  a 
petition  for  a  writ  of  mandamus  and/or  a  writ  of  pro¬ 
hibition  herein  denied.  Mr.  Alan  N.  Mann  and  Mr. 
George  E.  Cruse  for  petitioner. 


No.  91.  Tampa-Inter-Ocean  Steamship  Company, 
Inc.,  v.  State  of  Louisiana.  Error  to  the  Supreme 
Court  of  the  State  of  Louisiana.  Argued,  and  case  con¬ 
tinued  with  leave  to  counsel  to  present  motion  to  reargue 
principles  of  Texas  Transport  &  Terminal  Co.  v.  New 
Orleans ,  264  U.  S.  150,  October  17,  1924;  motion  sub¬ 
mitted  December  12,  1924;  motion  denied  January  5, 
1925.  Cause  decided  January  12,  1925:  Per  Curiam.  Re¬ 
versed  with  costs,  upon  the  authority  of  Texas  Transport 
&  Terminal  Co.  v.  New  Orleans,  264  U.  S.  150.  Mr. 
George  H.  Terriberry,  with  whom  Mr.  W.  W.  Young,  Mr. 
Joseph  M.  Rault,  and  Mr.  Walter  Carroll  were  on  the 
brief,  for  plaintiff  in  error.  Mr.  Edward  M.  Heath,  with 
whom  Mr.  J.  Z.  Spearing  and  Mr.  C.  C.  Friederichs  were 
on  the  brief,  for  defendant  in  error. 


No.  484.  Charles  A.  Patterson  et  al.  v.  Martha 
Isabelle  Patterson.  Error  to  the  District  Court  of 
Appeal,  Second  Appellate  District,  of  the  State  of  Cali¬ 
fornia.  Submitted  January  5,  1925.  Decided  January 
12,  1925.  Per  Curiam.  Eiismissed  for  the  want  of  juris¬ 
diction  upon  the  authority  of  §  237  of  the  Judicial  Code, 
as  amended  by  the  Act  of  September  6,  1916,  c.  448,  §  2 
39  Stat.  726,  Jett  Bros.  Distilling  Co.  v.  Carrollton,  252 
U.  S:  1,  5,  6.  Mr.  Theodore  Martin,  Mr.  W.  H.  Morris, 
Mr.  S.  M.  Shipley,  Mr.  J.  B.  Yalsey,  and  Mr.  J.  F.  Devin 
for  plaintiffs  in  error.  Mr.  J.  D.  Fredericks,  Mr.  W.  C. 
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Mullendore,  Mr.  B.  C.  Hanna,  Mr.  A.  L.  Veitch,  and  Mr. 
C.  W.  Lyon  for  defendant  in  error. 


No.  156.  Ne-Kah-Wah-She-Tun-Kah  et  al.  v.  Hu¬ 
bert  Work,  Secretary  of  the  Interior,  et  al.  Appeal 
from  the  Court  of  Appeals  of  the  District  of  Columbia. 
Argued  January  5,  1925.  Decided  'January  12,  1925.  Per 
Curiam.  Dismissed  for  the  want  of  jurisdiction  upon  the 
authority  of  Farrell  v.  O’Brien,  199  U.  S.  89,  100;  Toop 
y.  Ulysses  Land  Co.,  237  U.  S.  580,  583;  Piedmont  Power 
&  Light  Co.  v.  Graham,  253  U.  S.  193,  195.  Mr.  Preston 
A.  Shinn  for  appellants.  Mr.  Solicitor  General  Beck, 
Mr.  Assistant  Attorney  General  Wells,  and  Mr.  H.  L. 
Underwood  appeared  for  appellees. 


No.  155.  Harry  A.  Van  Auken  v.  Frank  Smith, 
Sheriff  of  Larimer  County,  Colorado.  Error  to  the 
Supreme  Court  of  the  State  of  Colorado.  Submitted 
January  5,  1925.  Decided  January  12,  1925.  Per 
Curiam.  Dismissed  for  the  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code,  as  amended 
by  the  Act  of  September  6,  1916,  c.  448,  §  2,  39  Stat.  726; 
Jett  Bros.  Distilling  Co.  v.  Carrollton,  252  U.  S.  1,  5,  6. 
Mr.  Paul  W..  Lee  and  Mr.  George  H.  Shaw  for  plaintiff 
in  error.  No  brief  filed  for  defendant  in  error. 


No.  158.  United  States  v.  George  V.  Halliday  et  al. 
Error  to  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri.  Argued  January  5,  1925. 
Decided  January  12,  1925.  Per  Curiam.  Dismissed  for 
the  want  of  jurisdiction  upon  the  authority  of  United 
States  v.  Keitel,  211  U.  S.  370,  397;  United  States  v.  Ste¬ 
venson,  215  U.  S.  190,  195,  196;  United  States  v.  Miller, 
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223  U.  S.  599,  602;  United  States  v.  Carter,  231  U.  S. 
492,  493.  Mr.  Assistant  Attorney  General  Donovan,  with 
whom  Mr.  Solicitor  General  Beck  was  on  the  brief,  for 
the  United  States.  Mr.  A.  Samuel  Bender  for  defendant 
in  error. 


PETITIONS  FOR  CERTIORARI  GRANTED,  FROM 
OCTOBER  6,  1924,  TO  AND  INCLUDING  JANU¬ 
ARY  12,  1925. 

No.  435.  Independent  Wireless  Telegraph  Com¬ 
pany  v.  Radio  Corporation  of  America.  October  13, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  granted.  Mr. 
William  H.  Davis  for  petitioner.  Mr.  L.  F.  H.  Betts  for 
respondent. 


No.  515.  United  States  et  al.  v.  Henry  H.  Kaufman, 
Trustee,  etc.,  et  al.;  and 

No.  516.  United  States  et  al.  v.  Alfred  C.  Coxe,  jr., 
Receiver,  etc.  October  13,  1924.  Petition  for  writs  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  granted.  Mr.  Solicitor  General 
Beck,  Mrs.  Mabel  Walker  Willebrandt,  Assistant  Attor¬ 
ney  General,  and  Mr.  Sewall  Key  for  the  United  States. 
Mr.  Jonah  J.  Goldstein  and  Mr.  Jos.  M.  Hart  field  for 
respondents. 


No.  472.  Alexander  Mjlburn  Company  v.  Davis- 
Bournonville  Company.  October  20,  1924.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  Jhe  Second  Circuit  granted.  Mr.  James  A.  Watson 
for  petitioner.  Mr.  Dean  S.  Edmonds  for  respondent. 


No.  524.  WJlliam  U.  Edwards,  Collector  of  Inter¬ 
nal  Revenue,  v.  Archibald  Douglas  et  al.  Executors, 
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eto.  October  20,  1924.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
granted.  Mr.  Solicitor  General  Beck  for  petitioner.  Mr. 
Matthew  C.  Fleming  and  Mr.  Paul  Armitage  for  re¬ 
spondents. 


No.  537.  Armour  &  Company  v.  Fort  Morgan  Steam¬ 
ship  Company,  Limited,  et  al.  October  20,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Fifth  Circuit  granted.  Mr.  John  D.  Grace 
for  petitioner.  No  appearance  for  respondents. 


No.  541.  Great  Northern  Railway  Company  v.  Gal- 
breath  Cattle  Company  et  al.  October  20,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Montana'  granted.  Mr.  I.  Parker  Veazey,  Jr., 
and  Mr.  F.  G.  Dorety  for  petitioner.  Mr.  Samuel  Herrick 
and  Mr.  E.  E.  Enterline  for  respondents. 


No.  591.  United  States  v.  Trenton  Potteries  Com¬ 
pany  et  al.  October  20,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  granted.  The  Solicitor  General  and  Mr.  Nathan 
Probst,  Jr.,  Special  Assistant  Attorney  General,  for'  the 
United  States.  Mr.  R.  V.  Lindabury,  Mr.  Edward  L. 
Katzenbach  and  Mr.  H.  Snowden  Marshall  for  respond¬ 
ents. 


No.  631.  Steamship  “  Willdomino,”  etc.  v.  Citro 
Chemical  Company  of  America;  and 

No.  632.  Steamship  “  Willdomino,”  etc.  v.  Charles 
Pfizer  &  Company,  Inc.;  and 

No.  633.  Convoy  Steamship  Company,  Limited, 
Owner,  etc.  v.  Charles  Pfizer  &  Company,  Inc.  Oc¬ 
tober  27,  1924.  Petition  for  writs  of  certiorari  to  the 
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Circuit  Court  of  Appeals  for  the  Third  Circuit  granted. 
Mr.  Francis  Rawle,  Mr.  Joseph  W.  Henderson,  Mr. 
George  Whitefield  Betts,  Jr.,  and  Mr.  George  C.  Sprague 
for  petitioners.  Mr.  D.  Roger  Englar  and  Mr.  James  D. 
Carpenter,  Jr.,  for  respondent.  Mr.  John  W.  Griffin  and 
Mr.  Roscoe  H.  Hupper,  by  leave  of  court  filed  briefs  as 
amici  curiae. 


No.  635.  George  Harrison,  Trustee,  etc.  v.  Anna 
B.  Chamberlain.  October  27,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  granted.  Mr.  Samuel  A.  Mitchell  and 
Mr.  Philip  Kates  for  petitioner.  No  appearance  for  re¬ 
spondent. 


No.  642.  Chesapeake  &  Ohio  Railway  Company  v. 
Westinghouse,  Church,  Kerr  &  Company,  Inc.;  and 
No.  643.  Walker  D.  Hines,  Late  Director  General 
of  Railroads,  v.  Westinghouse,  Church,  Kerr  &  Com¬ 
pany,  Inc.  October  27,  1924.  Petition  for  writs  of 
certiorari  to  the  Supreme  Court  of  Appeals  of  the  State 
of  Virginia  granted.  Mr.  David  H.  Leake  and  Mr.  Walter 
Leake  for  petitioners.  Mr.  Henry  W.  Anderson  and  Mr. 
Thomas  B.  Gay  for  respondent. 


No.  653.  United  States  v.  O.  B.  Fish.  October  27, 
1924.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Court  of  Customs  Appeals  granted.  Mr.  Solicitor 
General  Beck  and  Mr.  Assistant  Attorney  General  Hop- 
pin  for  petitioner.  Mr.  Allan  R.  Brown  for  respondent. 


No.  668.  Frank  A.  Harrigan,  Trustee,  etc.  v.  Louis 
J.  Bergdoll,  now  known  as  Louis  J.  Bergson.  No¬ 
vember  17,  1924.  Petition  for  a  writ  of  certiorari  to  the 
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Supreme  Court  of  the  State  of  Pennsylvania  granted. 
Mr.  Joseph  W.  Catharine  for  petitioner.  Mr.  Walter  B. 
Gibbons  and  Mr.  Harry  C.  Kohlhas,  Jr.,  for  respondent. 


No.  623.  Sovereign  Camp  of  the  Woodmen  of  the 
World  v.  Alice  C.  Shelton.  November  17,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  County  Court  of  Frio 
County,  Texas,  granted.  Mr.  Rilfus  S.  Day,  Mr.  Harry 
J.  Gerrity  and  Mr.  Charles  H.  Bates  for  petitioner.  No 
appearance  for  respondent. 


No.  698.  United  States  ex  rel.  Pauline  Fink,  peti¬ 
tioner  v..  Robert  E.  Tod,  Commissioner  of  Immigra¬ 
tion,  etc.  November  24,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  granted.  Mr.  Louis  Marshall  and  Mr.  Max  J . 
Kohler  for  petitioner.  Mr.  Solicitor.  General  Beck  and 
Mr.  Assistant  Attorney  General  Donovan,  for  respondent, 
concurring. 


No.  733.  Blakely  D.  McCaughn,  Collector  of  In¬ 
ternal  Revenue,  v.  Charles  H.  Ludington.  Decem¬ 
ber  1,  1924.  Petition  for  a  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Third  Circuit  granted. 
Mr.  Solicitor  General  Beck  for  petitioner.  Mr.  William 
D.  Guthrie,  Mr.  Hugh  Satterlee,  Mr.  William  R.  Perkins 
and  Mr.  Ralph  B.  Evans  for  respondent. 


No.  619.  Virginian  Railway  Company  v.  A.  J.  Mul¬ 
lens.  December  15,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Wyoming  County,  State 
or  West  Virginia,  granted.  Mr.  H.  T.  Hall,  Mr.  G.  A. 
Wingfield  and  Mr.  W.  H.  T.  Loyall  for  petitioner.  No 
appearance  for  respondent. 
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No.  697.  E.  B.  Engel  v.  J.  0.  Davenport  et  al.  De¬ 
cember  15,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  California  granted.  Mr. 
H.  W.  Hutton  for  petitioner.  No  .appearance  for  re¬ 
spondents. 


No.  727.  Missouri  Pacific  Railroad  Company  v. 
Byrd  J.  Boone.  January  5,  1925.  Petition  for  a  writ  of 
certiorari  to  the  St.  Louis  Court  of  Appeals  of  the  State 
of  Missouri  granted.  Mr.  Edward  J.  White,  Mr.  James 
F.  Green  and  Mr.  Merritt  U.  Hayden  for  petitioner.  Mr. 
Morton  Jourdan  for  respondent. 


No.  748.  Reading  Company,  Successor  of  Philadel¬ 
phia  &  Reading  Railway  Company  v.  John  L.  Koons 
Administrator.  January  5,  1925.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State  of  Pennsyl¬ 
vania  granted.  Mr.  Charles  Heebner  for  petitioner.  No 
appearance  for  respondent. 


No.  772.  William  O’Hara  et  al.  v.  Luckenbach 
Steamship  Company.  January  12,  1925.  Petition  for 
f,  W^.  of  c^rti^ari  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  granted.  Mr.  H.  W.  Hutton  for  peti¬ 
tioners.  No  appearance  for  respondent. 


No.  785.  I  T.  S.  Rubber  Company  Essex  Rubber 
Company  January  12,  1925.  Petition  for  a  writ  of  cer- 
loran  to  the  Circuit  Court  of  Appeals  for  the  First  Cir¬ 
cuit  granted.  Mr.  Melville  Church  and  Mr.  Charles  A 

spondent°r  Pe“tl0ner-  Mr '  Lucius  E •  Va^ey  for  re- 
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No.  818.  Durez  Company,  Inc.  v.  Bakelite  Corpora¬ 
tion.  January  12,  1925.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
granted.  Mr.  George  E.  Cruse  for  petitioner.  Mr. 
Charles  Neave  for  respondent.  ; 


PETITIONS  FOR  CERTIORARI  DENIED  OR  DIS¬ 
MISSED,  FROM  OCTOBER  6,  1924,’  TO  AND  IN¬ 
CLUDING  JANUARY  12,  1925. 

No.  69.  David  W.  S weyden  v.  State  of  Kansas  ex 
rel.  Albert  C.  Whittaker,  etc.  On  petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State  of  Kansas. 
October  10,  1924.  Dismissed,  for  failure  to  prosecute. 
Mr.  Louis  L.  Hamby  for  petitioner.  No  appearance  for 
respondent. 


No.  374,  Oliver  Bower  v.  United  States.  October 
13,  1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  L.  E. 
Dadmun  for  petitioner.  Mr.  Solicitor  General  Beck  for 
the  United  States. 


No.  380.  Alaska  Electric  Light  &  Power  Company 
v.  City  of  Juneau  et  al.  October  13,  1924.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  denied.  Mr.  Robert  W.  Jennings  for 
petitioner.  Mr.  J .  A.  Hellenthal  for  respondents. 


No.  390.  Serena  G.  Levy  v.  S.  H.  Kress  &  Company. 
October  13,  1924.  -  Petition  for  a  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
denied.  Mr.  Robert  M.  Rainey  and  Mr.  Streeter  B. 
Flynn  for  petitioner.  Mr.  Ed  S.  Vaught,  Mr.  P.  D. 
Brewer  and  Mr.  J.  H.  Everest  for  respondent. 

10458° — 25- 
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No.  399.  Ralph  Sabbatino  et  al.  v.  United  States. 
October  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Alexander  S.  Drescher  for  petitioners.  No  brief  filed 
for  the  United  States. 


No.  400.  Edward  S.  Huff  v.  Henry  Ford.  October 
13,  1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr. 
Frank  Davis,  Jr.,  Mr.  T.  T.  Ansberry,  Mr.  George  T. 
Farrell  and  Mr.  John  M.  Murrell  for  petitioner.  Mr. 
William  E.  Kay,  Mr.  Frank  B.  Shutts  and  Mr.  H.  H. 
Emmons  for  respondent. 


No.  410.  State  of  Arkansas  ex  rel.  J.  S.  Utley,  At¬ 
torney  General,  etc.  v.  St.  Louis-San  Francisco  Rail¬ 
way  Company  et  al.  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas.  October  13,  1924.  Petition  for  a 
writ  of  certiorari  herein  denied.  Mr.  J.  S.  Utley  and 
Mr.  Horace  Sloan,  for  plaintiff  in  error,  in  support  of 
the  petition.  Mr.  Thomas  B.  Pryor,  Mr.  William  J.  Orr, 
Mr.  Edward  T.  Miller  and  Mr.  Edward  L.  Westbrooke, 
for  defendants  in  error,  in  opposition  to  the  petition. 


No.  416.  Elkton  Electric  Company,  Inc.  v.  Thomas 
W.  Perkins  et  al..  Receivers,  etc.,  et  al.  Error  to  the 
Court  of  Appeals  of  the  State  of  Maryland.  October  13, 
1924.  Petition  for  a  writ  of  certiorari  herein  denied. 
Mr.  Fred  R.  Williams,  for  plaintiff  in  error,  in  support 
of  the  petition.  Mr.  E.  P.  Keech,  Jr.,  for  defendant  in 
error,  in  opposition  to  the  petition.  [See  ante,  p.  585.] 


No.  424.  Pacific  Rice  Growers  Association  et  al. 
v.  Lake-  Charles  Rice  Milling  Company.  October  13, 
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1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  C. 
K.  Bonesttell  for  petitioners.  Mr.  Charles  A.  McCoy  for 
respondent. 


No.  428.  H.  W.  Swender  v.  Walter  V.  Empie.  Oc¬ 
tober  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  Kenneth  E.  Matot  for  petitioner.  No  appearance 
for  respondent. 


No.  431.  Winthrop  Smith  v.  United  States.  Oc¬ 
tober  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Leonard  Biel  for  petitioner.  Mr.  Solicitor  General 
Beck  and  Mr.  Harry  S.  Ridgely  for  the  United  States. 


No.  434.  J.  H.  Leverkuhn,  alias  Jack  Leverkuhn, 
v.  United  States.  October  13,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Mr.  Henry  E.  Kahn  for  petitioner. 
Mr.  Solicitor  General  Beck  and  Mrs.  Mabel  Walker 
Willebrandt,  Assistant  Attorney  General,  for  the  United 
States. 


No.  437.  John  A.  Grogan,  Collector  of  Internal 
Revenue  of  the  United  States  for  the  First  District 
of  Michigan,  v.  Bryant  Walker,  Executor,  etc.  Oc¬ 
tober  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Solicitor  General  Beck,  Mrs.  Mabel  Walker  Wille¬ 
brandt,  Assistant  Attorney  General,  and  Mr.  Sewall  Key 
for  petitioner.  Mr.  H.  E.  Spalding  for  respondent. 
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No.  445.  Baird  Rubber  &  Trading  Company,  Inc. 
v.  George  D.  Bates,  Trustee,  etc.  October  13,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.  Mr.  Jesse  P.  Dice 
for  petitioner.  Mr.  Charles  E.  Smoyer  for  respondent. 


No.  448.  William  J.  Dolloff  v.  Steam  Tug  “  Char¬ 
lotte,”  etc.,  et  al.  October  13,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  Lawrence  E.  Coffey  for  peti¬ 
tioner.  Mr.  Ray  M.  Stanley  for  respondents. 


No.  459.  Charles  H.  Tynan  v.  United  States.  Oc¬ 
tober  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  Robert  W.  Jennings  for  petitioner.  Mr.  Solicitor 
General  Beck  and  Mrs.  Mabel  Walker  Willebrandt,  As¬ 
sistant  Attorney  General,  for  the  United  States. 


No.  463.  Oscar  W*.  Uhrich  et  al.,  Copartners,  etc. 
v.  Van  Kannel  Revolving  Door  Company.  October 
13,  1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr. 
Thomas  Kennedy  Helm,  Mr.  Edmond  F.  Trabue,  Mr. 
John  C.  Doolan  and  Mr.  Richard  H.  Hill  for  petitioners. 
Mr.  Samuel  T.  Ansell  and  Mr.  Edward  S.  Bailey  for  re¬ 
spondent. 


No.  464.  Erie  Railroad  Company  v.  william  F. 
Regan.  October  13,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Theodore  Kiendl  for  petitioner.  Mr. 
William  H.  DeLacey  and  Mr.  Humphrey  J.  Lynch  for 
respondent. 
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No.  467.  M.  B.  Penton  v.  New  Orleans  &  North¬ 
eastern  Railroad  Company.  October  13,  1924.  Pe¬ 
tition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  Mississippi  denied.  Mr.  W.  J.  Gex  for  pe¬ 
titioner.  Mr.  J.  Blanc  Monroe,  Mr.  Monte  Mi  Lemann, 
Mr.  A.  S.  Bozeman,  Mrs.  L.  E.  Jeffries  and  Mr.  H. 
O’B.  Cooper  for  respondent. 


No.  468.  Des  Moines  Wholesale  Grocer  Company 
v.  William  C.  Fraser,  Trustee,  etc.  October  13,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  denied.  Mr.  Horatio  F. 
Dale  and  Mr.  William  G.  Harrison  for  petitioner.  No 
appearance  for  respondent. 


No.  473.  Kentucky  Coke  Company  v.  Keystone 
Gas  Company.  October  13,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied.  Mr.  Matthew  O’Doherty  for  pe¬ 
titioner.  Mr.  George  B.  Martin  for  respondent. 


No.  483.  R.  H.  Clements  et  al.  v.  United  States. 
October  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  Thomas  Stevenson  and  Mr.  Oscar  J.  Horn  for  pe¬ 
titioners.  Mr.  Solicitor  General  Beck  for  the  United 
States. 


No.  492.  Alfred  H.  Cowles  v.  Franz  A.  Rody.  Oc¬ 
tober  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Court  of  Appeals  of  the  District  of  Columbia  denied. 
Mr.  John  S.  Seymour  for  petitioner.  No  appearance  for 
respondent. 
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No.  493.  Globe  Indemnity  Company  v.  Sulpho- 
Saline  Bath  Company.  October  13,  1924.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  F.  A.  W.  Ireland,  Mr.  Stan¬ 
ley  H.  Fischer  and  Mr.  Norman  Fischer  for  petitioner. 
No  appearance  for  respondent. 


No.  499.  Mrs.  Margaret  G.  Lawrence  v.  Atlantic 
Paper  &  Pulp  Corporation,  Bankrupt;  and 
No.  500.  Samuel  C.  Lawrence  v.  Atlantic  Paper  & 
Pulp  Corporation,  Bankrupt.  October  13,  1924.  Peti¬ 
tion  for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Mr.  Max  Isaac  for  peti¬ 
tioners.  Mr.  T.  M.  Cunningham  Jr.,  Mr.  A.  B.  Lovett 
and  Mr.  Alvan  B.  Rowe  for  respondent. 


No.  503.  John  H.  McCallum  et  al.,  constituting 
the  Board  of  State  Harbor  Commissioners,  etc.  v. 
United  States.  October  13,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  U.  S.  Webb  and  Mr.  Frederick  H. 
Wood  for  petitioners.  Mr,  Solicitor  General  Beck  and 
Mr.  Assistant  ' Attorney  General  Ottinger  for  the  United 
States. 


No.  504.  William  H.  Muller  &  Company,  Inc.  v. 
Plisson  Steam  Navigation  Company,  Limited,  Owner 
of  the  S.  S.  “  Nivose”; 

No.  505.  William  H.  Muller  &  Company,  Inc.  v. 
Natale  Suttore,  Master  of  the  Italian  Steamship 
.“  Clara  Camus,”  etc.  ;  and 

No.  506.  William  H.  Muller  &  Company,  Inc.  v. 
Erik  Fingalsen,  Master  of  the  Norwegian  Steam¬ 
ship  “Oevre,”  etc.  October  13,  1924.  Petition  for 
writs  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
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Fourth  Circuit  denied.  Mr.  R.  E.  Lee  Marshall  for  peti¬ 
tioner.  Mr.  Charles  R.  Hickox  for  respondent  in  No.  504. 
Mr.  George  Forbes  for  respondent  in  No.  505.  No  appear¬ 
ance  foi  respondent  in  No.  506. 


No.  510.  United  States  ex  rel.  Joe  Shew,  next 
friend  of  Lee  Shear  She  v.  W.  L.  James,  Master, 
etc.,  et  al.  October  13,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Roger  O’Donnell  for  petitioner.  No 
appearance  for  respondents. 


No.  512.  Charles  Broadway  Rouss,  Inc.  v.  Win¬ 
chester  Company.  October  13,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  T.  Hart  Anderson  and  Mr. 
Jennings  C.  Wise  for  petitioner.  Mr.  Archibald  Cox  for 
respondent. 

No.  513.  J.  E.  Hamilton  v.  Empire  Gas  &  Fuel 
Company  et  al.;  and 

No.  514.  E.  A.  Shriver  et  al.  v.  Empire  Gas  &'  Fuel 
Company  et  al.  October  13,  1924.  Petition  for  writs 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  Chester  I.  Long,  Mr.  Joseph 
D.  Houston,  Mr.  Austin  M.  Cowan,  Mr.  Claude  I.  De¬ 
pew  and  Mr.  W.  E.  Stanley  for  petitioners.  Mr.  H.  0. 
Caster,  Mr.  Robert  Stone  and  Mr.  Albert  F.  Davis  for 
respondents. 


No.  517.  Douglas  A.  Conklin  v.  New  York  Central 
Railroad  Company.  October  13,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
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New  York  denied.  Mr.  Thomas  J.  O’Neill  for  petitioner. 
Mr.  William  Mann  for  respondent. 


No.  519.  Mobile  &  Ohio  Railroad  Company  v.  C.  M. 
Wood.  October  13,  1924.  Petition  for  a  writ  of  certiorari 
.to  the  Supreme  Court  of  the  State  of  Mississippi  denied. 

Mr.  Carl  Fox  for  petitioner.  Mr.  Marion  Riley  for  re¬ 
spondent. 


No.  520,_  Cora  Schuler  et  al.  v.  Wilhelmine  Ohlen- 
diek  October  13,  1924.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit 
denied.  Mr.  Leonard  Garver,  Jr.,  and  Mr.  David  Lor - 
bach  for  petitioners.  Mr.  Simeon  M.  Johnson Tor  re¬ 
spondent. 


No.  521.  Clifford  C.  Emmich  v.  United  States.  Oc¬ 
tober  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Charles  F.  Dolle  and  Mr.  Simeon  M.  Johnson  for 
petitioner.  Mr.  Solicitor  General  Beck  and  Mrs  Mabel 
Walker  Willebrandt,  Assistant  Attorney  General, ‘for  the 
United  States.- 


No.  457.  American  Express  Company,  Aktieselskab, 
v.  United  States,  Owner  of  the  Steamship  “  Hoxie  ” 
October  13,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  denied 
tor  failure  to  file  in  time.  Mr.  John  G.  Milburn  for 
petitioner.  No  brief  filed  for  the  United  States. 


No.  72.  John  F.  Otis  v.  People  of  the  State  of  New 
York.  On  petition  for  a  writ  of  certiorari  to  the  County 
Court  of  Oswego  County,  State  of  New  York.  October 
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13,  1924.  Dismissed  for  failure  to  prosecute.  Mr.  Henry 
Purcell  for  petitioner.  No  appearance  for  respondent 


No.  466.  Saint  Louis  Union  Trust  Company  v.  Road 
Improvement  District  No.  3,  of  Van  Buren  County, 
Arkansas.  October  20,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  G.  B.  Rose ,  Mr.  D.  H.  Cantrell ,  Mr. 
J .  F.  Loughborough  and  Mr.  A.  W.  Dobyns  for  peti¬ 
tioner.  No  appearance  for  respondent. 


No.  497.  Postum  Cereal  Company,  Inc.  v.  Califor¬ 
nia  Fig  Nut  Company.  October  20,  1924.  Appeal  from 
the  Court  of  Appeals  of  the  District  of  Columbia.  Peti¬ 
tion  for  a  writ  of  certiorari  herein  denied.  Mr.  Edward 
S.  Rogers,  Mr.  William  J.  Hughes,  Mr.  Frank  F.  Reed 
and  Mr.  William  J.  Hughes,  Jr.,  for  appellant,  in  support 
of  the  petition.  No  appearance  for  appellee. 


No.  508.  Save  Electric  Corporation  v.  General 
Electric  Company.  October  20,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied.  Mr.  Stephen  J.  Cox  for  peti¬ 
tioner.  Mr.  Frederick  P.  Fish,  Mr.  Hubert  Howson  and 
Mr.  Albert  F.  Davis  for  respondent.  Mr.  Solicitor  Gen¬ 
eral  Beck  and  Mr.  Assistant  to  the  Attorney  General 
Seymour,  by  leave  of  Court,  filed  a  brief  on  behalf  of  the 
United  States,  as  amici  curiae. 


No.  530.  Parfums  De  Grande  Luxe,  Inc.,  et  al.  v. 
Coty,  Inc.  October  20,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Frank  M.  Halstead  for  petitioners. 
Mr.  Hugo  Mock  and  Mr.  Asher  Blum  for  respondent. 
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No.  531.  Elmina  L.  Burget  v.  C.  M.  Cranston  et  al. 
October  20,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mrs.  E.  L.  Burget  for  petitioner.  No  appearance  for  re¬ 
spondents. 


No.  532.  Mercantile  Bank  of  The  Americas,  Inc., 
v.  Steamship  “  General  G.'  W.  Goethals,”  etc.,  et  al. 
October  20,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  D.  Roger  Englar  and  Mr.  Oscar  R.  Houston  for  pe¬ 
titioner.  Mr.  Richard  Reid  Rogers  for  respondents. 


No.  535.  Charles  Gunther,  Trustee,  etc.  v.  Home 
Insurance  Company  of  New  York  et  al.  'October  20, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  S.  Duncan 
Bradley  for  petitioner.  Mr.  Lowndes  Maury  and  Mr. 
R.  F.  Gaines  for  respondents. 


No.  555.  General  American  Tank  Car  Corporation 
v.  B.  K.  Goree,  Receiver,  etc.  October  20,  1924.  Pe¬ 
tition  for  a  writ  of  certiorari  <  to  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  denied.  Mr.  Harold  A. 
Ritz  for  petitioner.  Mr.  J.  H.  Barwise,  Jr.,  and  Mr. 
George  E.  Price  for  respondent. 


No.  557.  James  C.  Davis,  Agent  under  Section  206, 
Transportation  Act,  1920,  v.  Hettie  McCree.  Error 
to  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit. 
October  20,  1924.  Petition  for  a  writ  of  certiorari  herein 
denied.  Mr.  J.  Walter  Dohany,  Mr.  Alexander  L.  Smith 
and  Mr.  A.  A.  McLaughlin,  for  plaintiff  in  error,  in  sup- 
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port  of  the  petition.  Mr.  H.  W .  Fraser  and  Mr.  P.  R. 
Taylor,  for  defendant  in  error,  in  opposition  to  the  pe¬ 
tition.  [See  ante,  p.  582.] 


No.  558.  St.  Louis,  Brownsville  &  Mexico  Railway 
Company  v.  American  Fruit  Growers,  Inc.  October 
20,  1924.  Petition  for  a  writ  of  certiorari  to  the  St.  Louis 
Court  of  Appeals  of  the  State  of  Missouri  denied.  Mr. 
James  F.  Green  and  Mr.  Frank  Andrews  for  petitioner. 
Mr.  John  S.  Leahy,  Mr.  Walter  H.  Saunders  and  Mr. 
Lambert  E.  W dither  for  respondent. 


No.  559.  Robert  F.  Raine  v.  United  States.  October 
20,  1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals'  for  the  Ninth  Circuit  denied.  Mr. 
Sardis  Summerfield  for  petitioner.  Mr.  Solicitor  General 
Beck  and  Mrs.  Mabel  Walker  WUlebrandt,  Assistant  At¬ 
torney  General,  for  the  United  States. 


No.  670.  Ellsworth  Mason  v.  United  States.  Octo¬ 
ber  20,  1924.  Petition  for  a  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  Ellsworth  Mason  pro  se.  Mr.  Solicitor  General  Beck 
and  Mrs.  Mabel  Walker  WUlebrandt,  Assistant  Attorney 
General,  for  the  United  States. 


No.  560.  Alfred  Street,  Suing  on  Behalf  of  Him¬ 
self  and  all  Other  Seamen,  etc.  v.  Shipowners  Asso¬ 
ciation  of  the  Pacific  Coast  et  al.  October  20,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied.  Mr.  H.W.  Hutton 
for  petitioner.  Mr.  W.  F.  Sullivan,  Mr.  Edward  J.  Mc- 
Cutchen,  Mr.  Warren  Olney,  Jr.,  Mr.  J.  M.  Mannon,  Jr., 
and  Mr.  A.  Crawford  Greene  for  respondents. 
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No.  561.  Nypania  Transportation  Company,  Inc.  v. 
Steam  Lighter  “  Sagamore,”  etc.,  et  al.  October  20, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr. 
James  M.  Gifford  and  Mr.  Wilson  B.  Brice  for  petitioner. 
Mr.  Clarence  Bishop  Smith  and  Mr.  Theodore  L.  Bailey 
for  respondents. 


No.  567.  Canton  Company  of  Baltimore  et  al.  v. 
Andrew  B.  Brown,  as  Master  of  the  Steamship 
“  Santa  Barbara.”  October  20,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fourth.  Circuit  denied.  Mr.  R.  E.  Lee  Marshall  for  peti¬ 
tioners.  No  appearance  for  respondent. 


No.  568.  Continental  National  Bank  v.  William 
H.  Moore,  jr.,  Trustee,  etc.  October  20,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals.  for  the  Ninth  Circuit  denied.  Mr.  Samuel  Poor- 
man,  Jr.,  for  petitioner.  No  appearance  for  respondent. 


No.  569.  Baltimore  &  Ohio  Railroad  Company  v. 
Paul  L.  Tustison.  October  20,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Court  of  Appeals,  Eighth  Judicial 
District,  of  the  State  of  Ohio,  denied.  Mr.  S.  H.  Tolies 
for  petitioner.  Mr.  Roscoe  M.  Ewing  for  respondent. 


No.  570.  Samuel  0.  Lazarus  et  al.,  Copartners,  etc 
v.  New  York  Central  Railroad  Company.  October 
20,  1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr.  D. 
Roger  finglar,  Mr.  Arthur  W.  Clement  and  Mr  '.  George 
E.  Hargrave  for  petitioners.  Mr.  William  Mann  for  re¬ 
spondent. 
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No.  572.  Peter  P.  McDonough  et  al.  v.  United 
States.  October  20,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  Marshall  B.  Woodworth,  Mr.  Charles 
J.  Heggerty  and  Mr.  W.  D.  Riter  for  petitioners.  Mr. 
Solicitor  General  Beck  and  Mrs .  Mabel  Walker  Wille- 
brandt,  Assistant  Attorney  General,  for  the  United  States. 


No.  574.  Leon  Hurwitz  v.  United  States.  October 
20,  1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr. 
James  T.  Lloyd  for  petitioner.  No  brief  filed  for  the 
United  States. 


No.  576.  Federal  Trade  Commission  v.  National 
Biscuit  Company.  October  20,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied.  Mr.  Solicitor  General  Beck 
and  Mr.  W.  H.  Fuller  for  petitioner.  Mr.  Charles  A. 
Vilas,  Mr.  George  E.  Shaw  and  Mr.  William  C.  Breed 
for  respondent.  Mr.  W.  P.  McBain,  by  leave  of  Court, 
'  filed  a  brief  as  amicus  curiae. 


No.  586.  Baltimore  &  Ohio  Railroad  Company  v. 
Harry  L.  Kast.  October  20,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied.  Mr.  S.  H.  Tolies  for  petitioner.  Mr. 
Roscoe  M.  Ewing  for  respondent. 


No.  587.  Baltimore  &  Ohio  Railroad  Company  v. 
John  J.  Flechtner.  October  20,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Count  of  Appeals  for 
the  Sixth  Circuit  denied.  Mr.  S.  H.  Tolies  for  petitioner. 
Mr.  Roscoe  M.  Ewing  for  respondent. 
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No.  588.  Baltimore  &  Ohio  Railroad  Company  v. 
Evron  Robertson.  October  20,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied.  Mr.  S.  H.  Tolies  for  petitioner. 
Mr.  Luther  Day  for  respondent. 


No.  592.  Rolph  Navigation  &  Coal  Company, 
Owner,  etc.,  v.  Demetrius  Kohilas  et  al.  October  20, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr. 
Jeremiah  F.  Sullivan  for  petitioner.  Mr.  H.  W .  Hutton 
for  respondents. 


No.  595.  Mercantile  Trust  Company  v.  John  F. 
Schlafly,  Trustee,  etc.  October  20,  1924.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  denied.  Mr.  Samuel  A.  Mitchell  and 
Mr.  S.  L.  Smarts  for  petitioner.  Mr.  James  C.  Jones,  Mr. 
Lon  0 .  Hocker  and  Mr.  Frank  H.  Sullivan  for  respondent. 


No.  601.  James  Denaro  v.  American  Cone  &  Wafer 
Company,  Inc.,  et  al.  October  20,  1924.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  First  Circuit  denied.  Mr.  William  J.  Hughes  and 
Mr.  William  J.  Hughes,  Jr.,  for  petitioner.  Mr.  Albert 
E.  Dieterich  and  Mr.  Frederick  A.  Tennant  for  respond¬ 
ents. 


No.  602.  Security  Manufacturing  Company  v.  Su¬ 
preme  Manufacturing  Corporation.  October  20,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied.  Mr.  Ford  W. 
Harris  for  petitioner.  Mr.  William  K.  White  for  re¬ 
spondent. 
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No.  603.  New  York  Central  Railroad  Company  v. 
Emanuel  Gross.  October  20,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State  of  New 
Jersey  denied.  Mr.  Albert  C.  Wall  for  petitioner.  Mr. 
Robert  Carey  for  respondent. 


No.  604.  Reading  Company  v.  Mrius  Nielsen  & 
Son,  Inc.  October  20,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  First  Cir- 
cut  denied.  Mr.  John  R.  Lazenby  for  petitioner.  Mr. 
Edward  E.  Blodgett  for  respondent. 


No.  605.  James  C.  Davis,  Director  General  of  Rail¬ 
roads  v.  Marius  Nielsen  &  Son,  Inc.  October  20,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  First  Circuit  denied.  Mr.  John  R.  Laz¬ 
enby  for  petitioner.  Mr.  Edward  E.  Blodgett  for  re¬ 
spondent. 


No.  610.  James  C.  Davis,  Director  General  of  Rail¬ 
roads,  etc.  v.  Arthur  Gifford  et  al.,  copartners,  etc. 
October  20,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  South  Dakota  denied.  Mr. 
O.  W.  Dynes  for  petitioner.  Mr.  Lauritz  Miller  for  re¬ 
spondents. 


No.  611.  A.  W.  Pickford  et  al.,  as  the  Creditors’ 
Committee  of  Empire  Tire  &  Rubber  Corporation  v. 
Arthur  H.  Wood,  as  Sole  Acting  Receiver  of  Em¬ 
pire  Tire  &  Rubber  Corporation.  October  20,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied.  Mr.  Herbert 
Noble  and  Mr.  Hartwell  P.  Heath  for  petitioner.  Mr. 
John  R.  Hardin  and  Mr.  Corvjin  Howell  for  respondent. 
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No.  612.  Boylston  National  Bank  or  Boston  v. 
David  W.  Wainhouse  et  al.  October  20,  1924.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  First  Circuit  denied.  Mr.  Frederic  Gilbert  Bauer 
for  petitioner.  Mr.  Louis  Goldberg  for  respondents. 


No.  615.  Nicholas  D.  Zahadeires  v.  United  States. 
October  20,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  Marshall  B.  Woodworth  for  petitioner.  No  brief 
filed  for  the  United  States. 


No.  616.  Fred  E.  Earles  et  al.  v.  A.  W.  Drake  Manu¬ 
facturing  Company  et  al.  October  20,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Third  Circuit  denied.  Mr.  Joshua  R.  H. 
Potts  for  petitioners.  Mrt.  Melville  Church  for  respon¬ 
dents. 


Nos.  606  and  607.  National  Surety  Company  v. 
Hugh  D.  Mackenzie  Company,  Limited,  etc.  October 
27,  1924.  Petition  for  writs  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr. 
William  J.  Griffin  and  Mr.  John  M.  Woolsey  for  peti¬ 
tioner.  No  appearance  for  respondent. 


Nos.  608  and  609.  Lydia  Steamship  Company,  Claim¬ 
ant  of  the  Steamship  “  Lydia/’  etc.,  et  al.  v.  Hugh  D. 
Mackenzie  Company,  Limited,  etc.  October  27  1924. 
Petition  Tor  writs  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Second  Circuit  denied.  Mr.  Alvin  C.  Cass 
for  petitioners.  No  appearance  for  respondent. 
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No.  617.  Frank  Kepl  v.  United  States.  October  27, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  Dale 
D.  Drain  for  petitioner.  No  brief  filed  for  the  United 
States. 


No.  621.  James  C.  Davis,  Aqent,  v.  Northern  Indus¬ 
trial  Chemical  Company.  October  27,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Superior  Court  of 
Suffolk  County,  State  of  Massachusetts,  denied.  Mr. 
Arthur  Willis  Blackman  for  petitioner.  Mr.  Lee  M. 
Friedman  and  Mr.  Louis  B.  King  for  respondent. 


No.  625.  Duplex  Derouen,  Bankrupt  v.  Southwest 
Louisiana  Farm'  Mortgage  Company.  October  27, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  A.  R. 
Mitchell  for  petitioner.  Mr.  Charles  A.  McCoy  for  re¬ 
spondent. 


No.  626.  Benjamin  Franklin  Purnell  et  al.  v.  John 
W.  Hansel  et  al.  October  27,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied.  Mr.  William  J.  Barnard  and  Mr.  H.  T. 
Dewhirst  for  petitioners.  No  appearance  for  respond¬ 
ents. 


No.  627.  Commonwealth-Atlantic  National  Bank 
of  Boston,  petitioner.  October  27,  1924.  Petition  for 
a  writ  of  certiorari  to  the  Probate  Court  of  Middlesex 
County,  State  of  Massachusetts,  denied.  Mr.  Charles  0. 
Pengra  for  petitioner.  No  appearance  for  respondent. 


No.  659.  First  National  Bank  of  Boston,  peti¬ 
tioner.  October  27,  1924.  Petition  for  a  writ  of  cer- 
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tioran  to  the  Probate  Court  of  Essex  County,  State  of 
Massachusetts,  denied.  Mr.  Charles  L.  Favinger  and 
Mr.  Edward  E.  Blodgett  for  petitioner.  No  appearance 
for  respondent. 


No.  628.  Fidelity  &  Deposit  Company  of  Mary¬ 
land  v.  Bank  of  Waterproof^  October  27,  1924.  Pe¬ 
tition  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Fifth  Circuit  denied.  Mr.  Purnell  M.  Mil¬ 
ner  for  petitioner.  No  appearance  for  respondent. 


No.  630.  Eva  M.  Sowers  v.  L.  E.  Kenworthy  et  at.. 
October  27,  1924.  Petition  for  a  writ  of  certiorari  to  the 
.  Supreme  Court  of  the  State  of  Colorado  denied.  Mr.  W. 
R.  Ramsey  for  petitioner.  No  appearance  for  re¬ 
spondents. 


No.  634.  Great  Western  Power  Company  of  Cali¬ 
fornia  v.  Milton  Bernard,  Trustee,  etc.  October  27, 
1924.  Petition  for  a  ymt  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  Nat 
Schmulowitz  for  petitioner.  Mr.  William  H.  Metson  for 
respondent. 


No.  637.  Richard  H.  Field  v.  Kansas  City  Refin¬ 
ing  Company  et  al.  October  27,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  Richard  H.  Field  for  peti¬ 
tioner.  Mr.  R.  J.  Higgins  for  respondents. 


No.  639.  Fred  F.  Walz  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  October  27,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Appellate  Court  of  the 
State  of  Illinois  denied.  Mr.  Paul  A.  Neuffer  for  peti¬ 
tioner.  Mr.  0.  W.  Dynes  for  respondent. 
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No.  640.  G.  L.  Coleman  v.  W.  T.  Apple.  October  27, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  John  S. 
Dean,  Mr.  Harry  W.  Colmery  and  Mr.  A.  Scott  Thompson 
for  petitioner.  Mr.  Edward  E.  Sapp  for  respondent. 


No.  641.  Samuel  N.  McClean  et  al.  v.  M.  A.  Brad¬ 
ley  et  al.  October  27,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir¬ 
cuit  denied.  Mr.  Roscoe  M.  Ewing  and  Mr.  L.  H.  Winch 
for  petitioners.  Mr.  S.  H.  Tolies  and  Mr.  John  F.  Wilson 
for  respondents. 


No.  644.  Petrona  Lim  et  al.  v.  Tomas  Cabigao.  Oc¬ 
tober  27,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  Philippine  Islands  denied.  Mr. 
Antonio  M.  Opisso  and  Mr.  James  M.  Sheridan^  for  peti¬ 
tioners.  Mr.  Henry  W.  Anderson  and  Mr.  Thomas  B. 
Gay  for  respondent. 


No.  645.  Clarence  H.  Shively  v.  United  States. 
October  27,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  John  F.  Dore  for  petitioner.  No  brief  filed  for  the 
United  States. 


No.  646.  Cities  Fuel  &  Power  Company  v.  Joseph 
Button  et  al.  October  27,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied.  Mr.  Thomas,  B.  Gay,  Mr.  William  J. 
Hughes  and  Mr.  Henry  W.  Anderson  for  petitioner.  Mr. 
Charles  A.  Douglas,  Mr.  Benjamin  V.  Becker,  Mr.  Lewis 
C.  Williams  and  Mr.  Hugh  H.  Obear  for  respondents. 
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No.  649.  Ulster  Steamship  Company,  Limited, 
Claimant,  et  al.  v.  Board  of  Commissioners  of  the 
Port  of  New  Orleans.  October  27,  1924.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied.  Mr.  George  H.  Terriberry  for 
petitioners.  No  appearance  for  respondent. 


No.  657.  Ernest  A.  Brady  et  al.  v.  United  States. 
October  27,  1924.  Petition  for  a  writ  6f  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  George  Roscoe  Davis  for  petitioners.  Mr.  Solicitor 
General  Beck  and  Mrs.  Mabel  Walker  Willebrandt,  As¬ 
sistant  Attorney  General,  for  the  United  States. 


No.  658.  Alexander  E.  Block  et  al.  v.  Jung  Arch 
Brace  Company.  October  27,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied.  Mr.  James  Love  Hopkins  for  pe¬ 
titioners.  Mr.  Walter  F.  Murray  for  respondent. 


No.  664.  John  H.  Hendriks  v..  Atlas  Land  Company. 
October  27,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the.  Eighth  Circuit  denied. 
Mr.  Ed.  P.  Ingham  for  petitioner.  No  appearance  for 
'respondent. 


No.  666.  Morse  Dry  Dock  &  Repair  Company  v. 
United  States.  October  27,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sec¬ 
ond  Cirbuit  denied.  Mr.  Pierre  M.  Brown  for  petitioner. 
Mr.  Solicitor  General  Beck,  Mr.  Assistant  Attorney  Gen¬ 
eral  Ottinger  and  Mr.  J.  Frank  Staley  for  the  United 
States 
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No.  682.  Rotterdamsche  Lloyd  et  al.  v.  Gosho  Com¬ 
pany,  Inc.  October  27,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  Samuel  M.  Shortridge  for  petition¬ 
ers.  Mr.  E.  J.  McCutchen  and  Mr.  Allan  P.  Matthew 
for  respondent. 


No.  684.  Albert  H.  Queck,  Executor,  etc.  v.  Elmer 
G.  Hawker,  Group  Head  of  the  Pittsburgh  Federal 
Prohibition  Office.  October  27,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  denied.  Mr.  James  R.  Sheppard  for  peti¬ 
tioner.  Mr.  Solicitor  General  Beck  and  Mrs.  Mabel 
Walker  Willebrandt,  Assistant  Attorney  General,  for 
respondent. 


No.  687.  George  H.  Winn  v.  Ambrose  E.  Elliott  et 
al.  October  27,  1924.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Missouri  denied. 
Mr.  I.  N.  Watson  and  Mr.  Henry  N.  Ess  for  petitioner. 
Mr.  Alfred  N.  Gossett  .for  respondents. 


No.  689.  Atlantic  Refining  Company,  Owner  of 
the  Steamer  “  Herbert  L.  Pratt/'  v.  Merritt  &  Chap¬ 
man  Derrick  &  Wrecking  Company;  and 
No.  690.  Atlantic  Refining  Company,  Owner  of 
the  Steamer  “  Herbert  L.  Pratt,"  v.  Pilots'  Associa¬ 
tion  for  Bay  and  River  Delaware,  Owner  Of  the 
“  Philadelphia."  October  27,  1924.  Petition  for  writs 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied.  Mr.  Howard  M.  Long,  Mr.  Harrington 
Putnam  and  Francis  S.  Brown  for  petitioner.  Mr.  War¬ 
ner  Payne  and  Mr.  Otto  Wolff,  Jr.,  for  respondents. 
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Nos.  692  and  693.  Michael  Hilsinger  et  al.  v. 
United  States.  October  27,  1924.  Petition  for  writs  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir¬ 
cuit  denied.  Mr.  Edward  J.  Dempsey  and  Mr.  Michael 
G.  Heintz  for  petitioners.  Mr.  Solicitor  General  Beck 
and  Mrs.  Mabel  Walker  Willebrandt,  Assistant  Attorney 
General,  for  the  United  States. 


No.  — .  James  Boyd  v.  D.  M.  Hutton.  November 
17,  1924.  Motion  for  leave  to  proceed  in  forma  pauperis 
herein,  and  petition  for  a  writ  of  certiorari  in  this  cause, 
denied. 


No.  388.  Fidelity  &  Deposit  Company  of  Maryland 
v.  City  of  Cleburne  et  al.  November  17,  1924.  Ap¬ 
peal  from  the  Circuit  Court  of  Appeals  for  the  Fifth  Cir¬ 
cuit.  Petition  for  a  writ  of  certiorari  denied.  Mr.  Wash¬ 
ington  Bowie ,  Jr.,  and  Mr.  Albert  B.  Hall  for  appellant, 
in  support  of  the  petition.  Mr.  E.  B.  Perkins,  for  appel¬ 
lees,  in  opposition  to  the  petition. 


No.  451.  A.  G.  Risty  et  al.,  County  Commissioners, 
et  al.  v.  Chicago,  Rock  Island  &  Pacific  Railway 
Company; 

No.  452.  A.  G.  Risty  et  al.,  County  Commissioners, 
et  al.  v.  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company; 

No.  453.  A.  G.  Risty  et  al.,  County  Commissioners, 
et  al.  v.  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company; 

No.  454.  A.  G.  Risty  et  al.,  County  Commissioners, 
et  al.  v.  Northern  States  Power  Company; 

No.  455.  A.  G.  Risty  et  al.,  County  Commissioners, 
et  al.  v.  City  of  Sioux  Falls;  and 
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No.  456.  A.  G.  Risty  et  al.,  County  Commissioners, 
al*  v.  Great  Northern  Railway  Company.  Ap¬ 
peals  from  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit.  November  17,  1924.  Petition  for  writs  of  cer¬ 
tiorari  herein  denied.  Mr.  Benjamin  I.  Salinger,  for 
appellants,  in  support  of  the  petition.  Mr.  W.  F.  Dick¬ 
inson,  Mr.  Thomas  D.  O’Brien,  Mr.  Alexander  E.  Horn 
and  Mr.  Edward  S.  Stringer,  for  appellee  in  No.  451 ;  Mr. 
Charles  O.  Bailey,  Mr.  H.  H.  Field,  Mr.  R.  L.  Kennedy, 
Mr.  J.H.  Voorhees  and  Mr.  T.  M.  Bailey,  for  appellees  in 
Nos.  452,  453  and  455;  Mr.  John  H.  Roemer  and  Mr.  R. 
M.  Campbell,  for  appellee  in  No.  454;  and  Mr.  F.  G. 
Dorety,  for  appellee  in  No.  456,  in  opposition  to  the 
petition. 


No.  579.  St.  Louis  Southwestern  Railway  Com¬ 
pany  v.  Henrietta  Martin,  Administratrix,  etc. 
November  17,  1924.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Arkansas  denied.  Mr. 
J.  R.  Turney,  Mr.  A.  H.  Kiskaddon  and  Mr.  W.  T.  Wool¬ 
dridge  for  petitioner.  Mr.  T.  Nathan  Nall  for  respond¬ 
ent. 


No.  582.  Marine  Smokeless  Coal  Company  v.  Nor¬ 
folk  &  Western  Railway  Company.  November  17, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  McDowell  County,  State  of  West  Virginia,  de¬ 
nied.  Mr.  Thomas  W.  Shelton  for  petitioner.  No  ap¬ 
pearance  for  respondent. 


No.  585.  Velma  Pinnell  v.  St.  Louis-San  Francisco 
Railway  Company.  November  17,  1924.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
Missouri  denied.  Mr.  Allyn  Smith  for  petitioner.  Mr. 
W.  F.  Evans  and  Mr.  E.  T.  Miller  for  respondent. 
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No.  620.  W.  R.  Freeman  et  al.,  Receivers,  etc.  v. 
George  Grove.  November  17,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State  of  Colo¬ 
rado  denied.  Mr.  Milton  Smith,  Mr.  Charles  R.  Brock, 
Mr.  Elmer  R.  Brock  and  Mr.  E.  R.  Campbell  for  peti¬ 
tioners.  Mr.  Barnwell  S.  Stuart  for  respondent. 


No.  647.  Western  Maryland  Railway  Company  v. 
M.  M.  Brown  et  al.,  Partners,  etc.  November  17, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Randolph  County,  State  of  West  Virginia,  de¬ 
nied.  Mr.  E.  A.  Bowers  for  petitioner.  Mr.  Fred  O. 
Blue  and  Mr.  Arthur  S.  Dayton  for  respondents. 


No.  648.  Western  Maryland  Railway  Company  v. 
M.  M.  Brown  et  al.,  Partners,  etc.  November  17, 
1924.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  Appeals  of  the  State  of  West  Virginia,  denied. 
Mr.  E.  A.  Bowers  for  petitioner.  Mr:  Fred  0.  Blue  and 
Mr.  Arthur  S.  Dayton  for  respondents. 


Nos.  674  and  675.  Philip  Miller  v.  United  States. 
November  17,  1924.  Petition  for  writs  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Frederick  R.  Austin  for  petitioner.  Mr.  Solicitor 
' General  Beck  and  Mrs.  Mabel  Walker  Willebrandt,  As¬ 
sistant  Attorney  General,  for  the  United  States. 


No.  691.  C.  Henry  Peery  v.  Norfolk  &  Western 
Railway  Company.  November  17,  1924.  Petition  for 
a  writ  of  certiorari  to  the  Supreme .  Court  of  Appeals  of 
the  State  of  Virginia  denied.  Mr.  William  H.  Werth  for 
petitioner.  No  appearance  for  respondent. 
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No.  695.  Louise  B.  Page  v.  Mark  A.  Skinner.  No¬ 
vember  17,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Mr.  William  B.  Harrison  and  Mr.  Harvey  Riddell  for  pe¬ 
titioner.  Mr.  Solicitor  General  Beck ,  Mrs.  Mabel  Walker 
Willebrandt,  Assistant  Attorney  General,  and  Mr.  Se- 
wall  Key  for  respondent. 


No.  618.  Ernest  E.  Marks  Company  et  al.  v. 
United  States.  November  17,  1924.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Court  of  Customs  Ap¬ 
peals  denied,  for  failure  to  file  within  the  statutory  time. 
Mr.  David  D.  Stansbury  for  petitioners.  Mr.  Solicitor 
General  Beck  and  Mr.  Assistant  Attorney  General  Hoy- 
pin  for  the  United  States. 


No.  419.  St.  Bernard  Cypress  Company,  Limited,  v. 
Louis  Pfister.  November  24,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State  of  Louisi¬ 
ana  denied.  Mr.  Robert  C.  Milling  for  petitioner.  Mr. 
Benjamin  T.  Waldo  for  respondent. 


No.  474.  Missouri  Pacific  Railroad  Company  v.  J. 
W.  C.  Bell,  jr.,  et  al.  November  24,  1924.  Petition  for 
a  writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
Arkansas  denied.  Mr.  Robert  E.  Wiley  and  Mr.  Edgar 
B.  Kinsworthy  for  petitioner.  Mr.  W.  P.  Feazel  for  re¬ 
spondents. 


No.  553.  Missouri  Pacific  Railroad  Company  v.  P.  0. 
Warrick.  November  24,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State  of  Arkansas 
denied.  Mr.  Vincent  M.  Miles  and  Mr.  Thomas  B.  Pryor 
for  petitioner.  Mr.  Samuel  R.  Chew  for  respondent. 
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No.  683.  Columbia  Ribbon  Company  v.  Marshall’s, 
Inc.  November  24,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  First  Cir¬ 
cuit  denied.  Mr.  Ellridge  R.  Anderson  for  petitioner. 
Mr.  Arthur  S.  Phillips  for  respondent. 


No.  685.  John  W.  Worthington  v.  United  States. 
November  24,  1924.  Petition  for  a  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
denied.  Mr.  Samuel  Block  for  petitioner.  Mr.  Solicitor 
General  Beck  and  Mr.  Assistant  Attorney  General  Dono¬ 
van  for  the  United  States. 


No.  699.  Park  Falls  Lumber  Company  v.  Everette 
H.  Burlingame,  former  Acting  Collector  of  Internal 
Revenue,  etc.  November  24,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sev¬ 
enth  Circuit  denied.  Mr.  William  S.  Bennet  for  peti¬ 
tioner.  Mr.  Solicitor  General  Beck,  Mrs.  Mabel  Walker 
Willebrandt,  Assistant  Attorney  General,  and  Mr.  Sewall 
Key  for  respondent. 


No.  707.  Etha  A.  Dahlgren  et  al.  v.  Winthrop 
Dahlgren.  November  24,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia  denied.  Mr.  Wharton  E.  Lester  for  petitioners. 
Mr.  'Frederic  D.  McKenney,  Mr.  John  S.  Flannery,  Mr. 
George  P.  Hoover  and  Mr.  Frederic  C.  Scofield  for  re¬ 
spondent. 


No.  711.  South  Fork  Brewing  Company  et  al.  v. 
United  ^States.  November  24, 1924.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied.  Mr.  Joseph  A.  Burdeau  for  petitioners. 
No  brief  filed  for  the  United  States. 
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No.  702.  August  Tammis  v.  Panama  Railroad  Com¬ 
pany.  November  24,  1924.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Court  of  Appeals  of  the  State  of  New  York 
denied  for  failure  to  file  within  the  time  prescribed  by  the 
statute.  Mr.  Silas  Blake  Axtell  for  petitioner.  Mr. 
Richard  Reid  Rogers  for  respondent. 


No.  700.  Joe  Williams  et  al.  v.  United  States.  De¬ 
cember  1,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Mr.  June  P.  Wooten  for  petitioner.  No  brief  filed  for 
the  United  States. 


No.  462.  Baltimore  &  Ohio  Railroad  Company  v. 
Ezra  A.  Silger.  December  1,  1924.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State  of  In¬ 
diana  denied.  Mr.  James  M.  Sheean  and  Mr.  George  E. 
Hamilton  for  petitioner.  No  appearance  for  respondent. 


No.  518.  Missouri  Pacific  Railroad  Company  v.  M. 
M.  Cohn  Company.  December  1,  1924.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
Arkansas  denied.  Mr.  Robert  E.  Wiley  and  Mr.  Edgar  B. 
Kinsworthy  for  petitioner.  Mr.  George  W.  Hendricks 
for  respondent. 


No.  533.  James  C.  Davis,  Director  General  v.  M.  A. 
Pharr  Cotton  Company.  December  1,  1924.  Petition 
for  a  writ  of  certiorari  to  the  Court  of  Appeals  of  the  State 
of  Georgia  denied.  Mr.  Bryan  Gumming  for  petitioner. 
Mr.  Edgar  Watkins,  Mr.  Mac  Isaac  and  Mr.  C.  E.  Sutton 
for  respondent. 
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No.  577.  John  Beartail  et  al.  v.  Pauline  F.  Halsell. 
December  1,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  Oklahoma  denied.  Mr. 
Elias  J.  Van  Court  for  petitioners.  No  brief  filed  for  re¬ 
spondent. 


No.  713.  Frank'  C.  Ferguson,  Individually  and  as 
Collector  of  Internal  Revenue,  etc.  v.  Thomas  Dick¬ 
son,  et  al.,  Executors,  etc.  December  1,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Third  Circuit  denied,  Mr.  Solicitor  General 
Beck  for  petitioner.  Mr.  Jackson  A.  Dykman  and  Mr. 
Thomas  E.  Haight  for  respondents 


No.  716.  Alexander  Lumber  Company  v.  Aetna  Cas¬ 
ualty  &  Surety  Company  et  al.  December  1,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  denied.  Mr.  Donald  C. 
Dobbins  for  petitioner.  No  appearance  for  respondents. 


No.  722.  A.  Shapiro  &  Son,  Inc.  v..  Max  G.  Cohen, 
Trustee,  etc.  December  1,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Barnett  E.  Kopelman  and  Mr.  Jo¬ 
seph  G.  M.  Browne  for  petitioner.  Mr.  David  Hoar  for 
respondent. 


No.  502.  Miller’s  Indemnity  Underwriters  v.  Mrs. 
Nellie  Boudreaux  Braud  et  al.  .  Error  to  the  Supreme 
Court  of  the  State  of  Texas.  December  8,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  herein  denied.  Mr.  G. 
Bowdoin  Craighill  and  Mr.  Hannis  Taylor,  Jr.,  for  plain¬ 
tiff  in  error,  in  support  of  the  petition.  No  appearance  for 
defendants  in  error. 
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No.  738.  Herman  L.  Copeland,  etc.  v.  United  States. 
December  8,  1924.  Petition  for  a  writ  of  certiorari  to 
the  Court  of  Appeals  of  the  District  of  Columbia  denied. 
Mr.  Emanuel  M.  Hewlett  for  petitioner.  No  brief  filed 
for  the  United  States. 


No.  744.  Lyda  Fisher  et  al.  v.  United  States.  De¬ 
cember  8,  1924.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  denied. 
Mr.  J.  Raymond  Gordon  for  petitioners.  Mr.  Solicitor 
General  Beck  and  Mrs.  Mabel  Walker  Willebrandt,  As¬ 
sistant  Attorney  General,  for  the  United  States. 


No.  580.  C.  E.  Schafe,  as  Receiver,  etc.  v.  Mrs. 
Beerah  Ridlehuber,  Administratrix,  '  etc.  December 
15,  1924.'  Petition  for  a  writ  of  certiorari  to  the  Court  of 
Civil  Appeals  for  the  Third  Supreme  Judicial  District  of 
the  State  of  Texas  denied.  Mr.  Joseph  M.  Bryson  and 
Mr.  C.  S.  Burg  for  petitioner.  Mr.  N.  B.  Williams  for 
respondent. 


No.  724.  Willis  H.  Roberts  v.  Flora  Taylor  et  al. 
December  15,  1924.  Petition  for  a  writ  of  certiorari  to 
the  Circuit  Court  of.  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  Robert  T.  Devlin  and  Mr.  William  H.  Devlin  for 
petitioner.  Mr.  W.  H.  Metson  for  respondents. 


No.  735.  Clifford  I.  Vorhees  et  al.,  Receivers,  etc. 
v.  Grinnell  Company,  Inc.  December  15,  1924.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied.  Mr.  John  M.  Enright  for 
petitioners.  Mr.  John  J.  Stamler  for  respondent. 
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No.  736.  C.  Levensaler  et  al.,  Partners,  etc.  v. 
United  States  Shipping  Board  Emergency  Fleet  Cor¬ 
poration.  December  15,  1924.  Petition  for  a  writ  of 
certiorari  to  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia  denied.  Mr.  J.  Harry  Covington  and  Mr.  Spencer 
Gordon  for  petitioners.  No  brief  filed  for  respondent. 


No.  749.  Pennsylvania  Mining  Company  v.  United 
Mine  Workers  of  America  et  al.  December  15,  1924. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  denied.  Mr.  Daniel  Dav¬ 
enport  and  Mr.  Walter  Gordon  Merritt  for  petitioner. 
Mr.  Henry  Warrum,  Mr.  G.  L.  Grant  and  Mr.  William  A. 
Glasgow,  Jr.  for  respondents. 


No.  753.  State  Industrial  Board  of  the  State  of 
New  York  v.  United  States  Railroad  Administration 
(New  York  Central  Railroad  Company)  ,  etc.  Decem¬ 
ber  15,  1924.  Petition  for  a  writ  of  certiorari  to  the  Su¬ 
preme  Court  of  the  State  of  New  York  denied.  Mr.  Carl 
Sherman  and  Mr.  E.  C.  Aiken  for  petitioner.  Mr.  Robert 
E.  Whalen  for  respondent. 


No.  624.  Black  Rock  Power  &  Irrigation  Company 
v.  W.  R.  Adamson  et  al.  Appeal  from  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  January  5,  1925.  Pe¬ 
tition  for  a  writ  of  certiorari  herein  denied.  •  Mr.  George 
Donworth,  Mr.  Elmer  E.  Todd  and  Mr.  John  C.  Higgins, 
for  appellant,  in  support  of  the  petition.  Mr.  Carroll  B. 
Graves,  for  appellees,  in  opposition  to  the  petition.  [See 
ante,  p.  592.] 


No.  656.  Luisa  Lim  v.  Tomas  Cabigao.  January  5, 
1925.  Petition  for  a  writ  of  certiorari  to  the  Supreme 


266  TJ.S. 


OCTOBER  TERM,  1924. 

Certiorari  Denied. 


631 


Court  of  the  Philippine  Islands  denied.  Mr.  James  M. 
Sheridan  for  petitioner.  No  appearance  for  respondent. 


No.  731.  William  J.  Juneau  v.  Wisconsin  Tax  Com¬ 
mission  of  the  State  of  Wisconsin  et  al.  January  5, 
1925.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Wisconsin  denied.  Mr.  Nelson 
Trottman  for  petitioner.  No  brief  filed  for  respondents. 


No.  740.  Frank  S.  Ashley  v.  C,  Arthur  Eby,  Trus¬ 
tee,  etc.  January  5,  1925.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied.  Mr.  Charles  G.  Baldwin  and  Mr.  G. 
Ridgely  Sappington  for  petitioner.  Mr.  Sylvan  Hayes 
Lauchheimer  for  respondent. 


Nos.  746  and  747.  Pullman  Couch  Company  v.  J.  A. 
Eshelman,  Trustee,  etc.,  et  al.  January  5,  1925.  Pe¬ 
tition  for  writs  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Fourth  Circuit  denied.  Mr.  Jacob  G.  Gross- 
berg  for  petitioner.  Mr.  Aubrey  L.  Brooks  for  re¬ 
spondents. 


No.  751.  Jacob  H.  Fink  v.  Frances  F.  Peck.  Janu¬ 
ary  5,  1925.  Petition  for  a  writ  of  certiorari  to  the  Court 
of  Appeals  of  the  District  of  Columbia  denied.  Mr..  J. 
L.  Krupsaw  and  Mr.  E.  Hilton  Jackson  for  petitioner. 
Mr.  Louis  Ottenberg  for  respondent. 


No.  765.  Franklin  Trust  Company  v.  Advance  Oil 
Company,  Bankrupt,  et  al.  January  5,  1925.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  denied.  Mr.  R.  T.  M.  McCready  for 
petitioner.  Mr.  William  J.  Breene  for  respondents. 
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No.  704.  Fidelity  &  Deposit  Company  of  Maryland 
et  al.  v.  State  of  Minnesota.  January  5,  1925.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Minnesota  denied.  Mr.  John  Francis  Kelly  for 
petitioners.  No  appearance  for  respondent. 


No.  745.  Indian  Refining  Company  v.  John  C.  Tay¬ 
lor.  January  5,  1925.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Indiana  denied. 
Mr.  James  W.  Noel  for  petitioner.  Mr.  U.  S.  Lesh  for 
respondent. 


No.  — .  Ex  parte:  In  the  matter  of  Charles  W. 
Straughan,  petitioner.  Submitted  January  5,  1925. 
Decided  January  12,  1925.  On  consideration  of  the  mo¬ 
tion  for  leave  to  proceed  in  forma  pauperis  and  for  a  peti¬ 
tion  for  a  writ  of  certiorari,  it  is  ordered  that  both  motions 
be,  and  the  same  are  hereby,  denied.  Mr.  Charles  W. 
Straughan  pro  se. 


No.  458.  J.  L.  Lancaster  et  al.,  Receivers,  etc.  v. 
Bernice  S.  Graham.  Error  to  the  Court  of  Civil  Ap¬ 
peals  for  the  Fourth  Supreme  Judicial  District  of  the 
State  of  Texas.  January  12,  1925.  Petition  for  a  writ 
of  certiorari  herein  denied.  Mr.  F.  H.  Prendergast  and 
Mr.  George  Thompson,  for  plaintiffs  in  error,  in  support 
of  the  petition.  No  appearance  for  defendant  in  error. 


No.  725.  Southern  Railway  •  Company  v.  Kate  B. 
McAlister,  Administratrix,  etc.  January  12,  1925. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  South  Carolina  denied.  Mr,  H.  O’B.  Cooper, 
Mr.  S.  R.  Prince,  Mr.  F.  G.  Tom,pkins  and  Mr.  L.  E.  Jef¬ 
fries  for  petitioner.  Mr.  D.  W.  Robinson  for  respondent. 
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No.  729.  Missouri,  Kansas  &  Texas  Railway  Com¬ 
pany  et  al.  v.  State  of  Oklahoma  et  al.  Error  to  the 
Supreme  Court  of  the  State  of  Oklahoma.  January  12, 
1925.  Petition  for  a  writ  of  certiorari  herein  denied. 
Mr.  Joseph  M.  Bryson,  Mr.  Charles  S.  Burg  and  Mr. 
Maurice  D.  Green,  for  plaintiffs  in  error,  in  support  of 
the  petition.  No  appearance  for  defendants  in  error. 


No.  752.  W.  W.  Jenkins,  Trustee,  etc.  v.  North  Pole 
Ice  Company.  January  12,  1925.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State  of  Pennsyl¬ 
vania  denied.  Mr.  Lowrie  C.  Barton  for  petitioner.  No 
appearance  for  respondent. 


No.  755.  Egerton  L.  Winthrop,  jr.,  Executor,  etc., 
et  al.  v.  Farmers’  Loan  &  Trust  Company,  Trustee, 
etc.,  et  al.  January  12,  1925.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State  of  New  York 
denied.  Mr.  John  W.  Davis  and  Mr.  Henry  L.  Stimson 
for  petitioners.  Mr.  Charles  Green  Smith  and  Mr.  Will¬ 
iam  Ritchie  for  respondents. 


No.  761.  Baltimore  &  Ohio  Southwestern  Railway 
v.  Gustav  A.  Berdon,  Administrator,  etc.  January  12, 
1925.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Indiana  denied.  Mr.  William  A. 
Eggers,  Mr.  Morison  R.  Waite  and  Mr.  Cassius  W.  Mc- 
Mullin  for  petitioner.  No  appearance  for  respondent. 


No.  763.  William  R.  Shelby  v.  Fred  E.  Hummel, 
Trustee,  etc.  January  12,  1925.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  fqr  the  Seventh 
Circuit  denied.  Mr.  Vincent  D.  Wyman  for  petitioner. 
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Mr.  Lewis  J.  Jacobson  and  Mr.  E.  C.  Tourje  for  re¬ 
spondent. 


No.  776.  Western  National  Bank  of  Baltimore  v. 
R.  Bayly  Chapman,  Trustee,  etc.  January  12,  1925. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  denied.  Mr.  Stuart  S. 
J anney  for  petitioner.  Mr.  David  A.  Pine  for  respondent. 


No.  779.  John  Demos  et  al.  v.  Chris  Yegen  et  al. 
January  12,  1925.  Petition  for  a  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  H.  Lowndes  Maury  for  petitioners.  Mr.  J.  Bruce 
Kremer  for  respondents'* 


No.  781.  L.  R.  Taylor,  alias  Bode  Taylor,  et.al.  v. 
United  States.  January  12,  1925.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sev¬ 
enth  Circuit  denied.  Mr.  Thomas  Stevenson  for  peti¬ 
tioner.  No  brief  filed  for  the  United  States. 


No.  782.  Chicago,  Rock  Island  &  Pacific  Railway 
Company  v.  Lester  Brock.  January  12,  1925.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Missouri  denied.  Mr.  John  E.  Dolman,  Mr. 
M.  L.  Bell,  Mr.  W.  F.  Dickinson  and  Mr.  Luther  Burns 
for  petitioner.  Mr.  Platt  Hubbell  for  respondent. 


No.  790.  Maryland  Casualty  Company  v.  E.  G.  Sim¬ 
eons,  Receiver,  etc.  January  12,  1925.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied.  Mr.  Leonard  Haas  and  Mr. 
Henry  A.  Alexander  for  petitioner.  No  appearance  for 
respondent. 
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No.  802.  Kintyre  Farmers  Co-Operative  Elevator 
Company  et  al.  v .  Midland  National  Bank  of  Minne¬ 
apolis; 

No.  803.  Kintyre  Farmers  Co-Operative  Elevator 
Company  et  al.  v.  First  National  Bank  of  St.  Paul; 

No.  804.  Marmarth  Co-Operative  Equity  Exchange 
et  al.  v.  Midland  National  Bank  of  Minneapolis; 
and 

No.  805.  Marmarth  Co-Operative  Equity  Exchange 
et  al.  v.  First  National  Bank  of  St.  Paul.  January 
12,  1925.  Petitions  for  writs  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  Vic¬ 
tor  E.  Anderson  for  petitioners.  Mr  John  Burke,  Mr. 
Andreas  U eland,  Mr.  Thomas  D.  O’Brien  and  Mr.  Alex¬ 
ander  E.  Horn  for  respondents. 


No.  822.  J.  S.  Schofield’s  Sons  Company  et  al.  v. 
Citizens’  Bank  of  Moultrie.  January  12,  1925.  Peti¬ 
tion  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Fifth  Circuit  denied.  Mr.  Orville  A.  Park, 
Mr.  Sam  S.  Bennett  and  Mr.  Geo.  S.  Jones  for  petitioner. 
No  appearance  for  respondent. 


No.  825.  Warren  Worth  Bailey  v.  Anderson  H. 
Walters.  January  12,  1925.  Petition  for  a  writ  of  cer¬ 
tiorari  to  the  Supreme  Court  of  the  State  of  Pennsylvania 
denied.  Mr.  William  A.  Glasgow,  Jr.,  and  Mr.  William 
A.  Maguire  for  petitioner.  Mr.  Ira  Jewell  Williams  for 
respondent. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERA¬ 
TION  BY  THE  COURT,  FROM  OCTOBER  6,  1924, 
TO  AND  INCLUDING  JANUARY  12,  1925. 

No.  18.  Walter  D.  Sweeney,  Claimant,  etc.  v. 
United  States.  Appeal  from  the  District  Court  of  the 


636  OCTOBER  TERM,  1924. 

Cases  Disposed  of  Without  Consideration  by  the  Court.  266  U.  S. 

United  States  for  the  District  of  Massachusetts.  Octo¬ 
ber  6,  1924.  Dismissed,  oh  motion  of  Mr.  Leo  A.  Rogers 
for  appellant.  Mr.  Solicitor  General  Beck  for  the  United 
States. 


No.  28.  Herbert  Hoover,  Secretary  of  Commerce, 
v.  Intercity  Radio  Company,  Inc.  Error  to  the  Court 
of  Appeals  of  the  District  of  Columbia.  October  6,  1924. 
Dismissed,  per  stipulation.  Mr.  Solicitor  General  Beck 
for  plaintiff  in  error.  Mr.  Frederic  C.  Scofield  for  defend¬ 
ant  in  error. 


No.  398.  Samuel  Gross  v.  United  States.  On  peti¬ 
tion  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Second  Circuit.  October  -  6,  1924.  Dis¬ 
missed,  on  motion  of  Mr.  Samuel  S.  Koenig  for  petitioner. 
Mr.  Solicitor  General  Beck  for  the  United  States. 


No.  110.  Chicago,  Rock  Island  &  Pacific  Railway 
Company  v.  J.  E.  Vander  Zyl.  Error  to  the  Supreme 
Court  of  the  State  of  Iowa.  October  6,  1924.  Dismissed, 
per  stipulation.  Mr.  Thomas  P.  Littlepage  for  plaintiff 
in  error.  No  appearance  for  defendant  in  error. 


No.  224.  Carolina,  Clinchfield  &  Ohio  Railway  v. 
United  States.  On  certificate  from  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit.  October  6,  1924.  Certifi¬ 
cate,  which  has  been  heretofore  dismissed  in  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  dismissed,  on  mo¬ 
tion  of  Mr.  John  W.  Price  for  Carolina,  Clinchfield  &  Ohio 
Railway.  The  Attorney  General  for  the  United  Stafes. 


No.  6.  Board  or  Public  Utility  Commissioners  of 
.the  State  of  New  Jersey  v.  Public  Service  Railway 
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Company.  Appeal  from  the  District  Court  of  thb  United 
States  for  the  District  of  New  Jersey.  October  6,  1924. 
Dismissed,  per  stipulation.  Mr.  Thomas  F.  McCran  and 
Mr.  L.  Edward  Hermann  for  appellant.  Mr.  Frank 
Bergen  and  Mr.  Robert  H.  McCarter  for  appellee. 


No.  9.  Pecos  Water  Users’  Association  v.  L.  A. 
Swigart  et  al.,  Commissioners,  etc.  Appeal  from  the 
District  Court  of  the  United  States  for  the  District  of 
New  Mexico.  October  6,  1924.  Dismissed,  per  stipula¬ 
tion.  Mr.  Rufus  B.  Daniel  for  appellant.  Mr.  Samuel 
Herrick  for  appellees. 


No.  27.  Steel  Producers  Export  Corporation  v. 
Wilkoff  Company.  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 
October  6, 1924.  Dismissed,  per  stipulation.  Mr.  Charles 
P.  Howland  for  plaintiff  in  error.  Mr.  Union  C.  DeFord 
for  defendant  in  error. 


No.  97.  Freiberg  Mahogany  Company  v.  Biorn 
Biornstad  &  Company  of  Christiania,  Norway,  et  al. 
Appeal  from  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana.  October  6,  1924.  Dis¬ 
missed  with  costs,  on  motion  of  Mr.  J.  Blanc  Monroe  for 
appellant.  No  appearance  for  appellees. 


No.  188.  Dane  County,  Wisconsin,  et  al.  v.  Charles 
H.  Tyler  et  al.,  Executors,  etc.  Error  to  the  District 
Court  of  the  United  States  for  the  Western  District  of 
Wisconsin.  October  6,  1924.  Dismissed,  per  stipulation. 
Mr.  Franklin  E.  Bump  and  Mr.  Herman  L.  Ekern  for 
plaintiffs  in  error.  Mr,  John  B.  Sanborn  and  Mr. 
Chauncey  E.  BlaJze  for  defendants  in  error. 
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No.  208.  Commonwealth  of  Australia  et  al.  v.  John 
L.  McLean,  Trustee,  etc.  On  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit.  October 
6,  1924.  Dismissed,  per  stipulation.  Mr.  Corwin  S. 
Shank  for  petitioners.  Mr.  Ira  Bronson  and  Mr.  H.  B. 
Jones  for  respondent. 


No.  355.  Sumner  Sollitt  Company  v.  Anna  Belle 
Ellison  et  al.  On  petition  for  a  writ  of  certiorari  to 
the  Court  of  Civil  Appeals  for  the  Fourth  Supreme 
Judicial  District  of  the  State  of  Texas.  October  6,  1924. 
Dismissed,  per  stipulation.  Mr.  Sylvan  Lange  for  peti¬ 
tioner.  No  appearance  for  respondent. 


No.  2.  First  National  Bank  of  Council  Bluffs, 
Iowa,  etc.  v.  J.  D.  Hannan,  County  Auditor  et 
al.  Appeal  from  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit.  October  6,  1924.  Dismissed,  per  stipu¬ 
lation.  Mr.  Emmet  Tinley  and  Mr.  George  S.  Wright  for 
appellant.  No  appearance  for  appellees. 


No.  29.  Louisville  &  Nashville  Railroad  Company 
v.  United  States.  Appeal  from  the  Court  of  Claims. 
October  7,  1924.  Dismissed,  pursuant  to  the  10th  Rule, 
on  motion  of  Mr.  Blackburn  Esterline  for  the  United 
States.  Mr.  Benjamin  Carter  for  appellant. 


No.  29.  Louisville  &  Nashville  Railroad  Company 
v.  United  States.  Appeal  from  the  Court  of  Claims. 
October  8,  1924.  Order  of  dismissal  entered  October  7  va¬ 
cated;  cause  restored  to  the  docket;  ordered  that  record 
be  printed  and  cause  submitted  on  briefs  within  thirty 
days,  on  motion  of  Mr.  Benjamin  Carter  for  appellant. 
Mr.  Blackburn  Esterline  for  the  United  States. 
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No.  76.  Sumter  Gas  &  Power  Company  v.  City  of 
Sumter  et  al.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  South  Carolina. 
October  10,  1924.  On  stipulation,  and  on  motion  of  Mr. 
G.  L.  B.  Rivers,  for  Appellant,  remanded  to  the  court 
below  with  direction  to  dismiss  the  bill  without  prejudice. 
Mr.  A.  S.  Harby  for  appellees. 


No.  119.  Fidelity  &  Columbia  Trust  Company,  Ad¬ 
ministrator,  etc.,  v.  Commonwealth  of  Kentucky. 
Error  to  the  Court  of  Appeals  of  the  State  of  Kentucky. 
October  13,  1924.  Dismissed  with  costs,  on  motion  of 
Mr.  Helm  Bruce  for  plaintiff  in  error.  No  appearance  for 
defendant  in  error. 


No.  447.  American  Surety  Company  of  New  York  v. 
Peter  O’Shea.  Error  to  the  Supreme  Court  of  the  State 
of  Nebraska.  October  13,  1924.  Dismissed  with  costs, 
per  stipulation.  Mr.  Henry  C.  Willcox  for  plaintiff  in 
error.  Mr.  Francis  A.  Brogan,  Mr.  A.  G.  Ellick  and  Mr. 
Anan  Raymond  for  defendant  in  error. 


No.  347.  South  Carolina  Gas  &  Electric  Company 
et  al.  v.  City  of  Spartanburg  et  al.  Error  to  the 
Supreme  Court  of  the  State  of  South  Carolina.  October 
20,  1924.  Dismissed  with  costs,  on  motion  of  Mr.  Henry 
M.  Earl  for  plaintiffs  in  error.  No  appearance  for  de¬ 
fendant  in  error. 


No.  109.  William  Loftus  et  al.  v.  Pennsylvania 
Railroad  Company  et  al.  Error  to  the  Supreme  Court 
of  the  State  of  Ohio.  October  22,  1924.  Dismissed, 
per  stipulation.  Mr.  D.  F.  Anderson  for  plaintiffs  in 
error.  Mr.  F.  D.  McKenney  for  defendants  in  error. 
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No.  118.  Ernest  Bell  v.  State  of  Texas.  Error 
to  the  Court  of  Criminal  Appeals  of  the  State  of  Texas. 
October  23,  1924.  Dismissed  with  costs,  pursuant  to  the 
10th  Rule.  Mr.  Joseph  W.  Bailey  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 


No.  237.  National  Paper  &  Type  Company  v.  Wil¬ 
liam  H.  Edwards,  Collector  of  Internal  Revenue, 
etc.  Error  to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  November  17,  1924. 
Dismissed,  per  stipulation.  Mr.  Franklin  Grady  for 
plaintiff  in  error.  Mr.  Solicitor  General  Beck  for  defend¬ 
ant  in  error. 


No.  382.  R.  H.  Clemmer,  Attorney  in  Fact,  etc.,  et 
al.  v.  Arthur  L.  Ross  et  al.  On  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit.  Novem¬ 
ber  17,  1924.  Dismissed,  each  party  to  pay  his  own  costs, 
per  stipulation  of  counsel.  Mr.  H.  H.  Rumble  for  peti¬ 
tioners.  Mr.  R.  Randolph  Hicks  and  Mr.  Arthur  L.  Ross 
for  respondents. 


No.  708.  James  H.  De  Yeuve  et  al.  v.  Black  Rock 
Power  &  Irrigation  Company  et  al.  On  petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  November  19,  1924.  Dismissed  as  to 
Manly  B.  Haynes  and  Elain  H.  Haynes,  on  motion  of  Mr. 
Cornelius  H.  Hanford  for  petitioners.  No  appearance 
for  respondents.  [See  post,  p.  642.] 


No.  239.  Pittsburgh  &  West  Virginia  Railway 
Company  et  al.  v.  Interstate  Commerce  Commission 
et  al.  Appeal  from  the  Court  of  Appeals  of  the  District 
of  Columbia.  November  24,  1924.  Dismissed  with  costs, 
on  motion  of  Mr.  F.  M:  Swacker  and  Mr.  Jesse  C.  Ad- 
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kins  for  appellants.  The  Attorney  General,  Mr.  P.  J. 
Farrell  and  Mr.  J.  Carter  Fort  for  appellees. 


No.  166.  John  C.  Brewer  et  al.  v.  Railroad  Commis¬ 
sion  of  the  State  of  California  et  al.  Error  to  the 
Supreme  Court  of  the  State  of  California.  November  24, 
1924.  Dismissed  with  costs,  per  stipulation.  Mr.  Harold 
Preston  for  plaintiffs  in  error.  Mr.  Hugh  Gordon  for 
defendants  in  error. 


No.  116.  United  States  v.  Rena  Napoleon  et  al. 
Error  to  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Florida.  December  1,  1924.  Dis¬ 
missed,  per  stipulation,  on  motion  of  Mr.  Solicitor  Gen¬ 
eral  Beck  for  the  United  States.  No  appearance  for  de¬ 
fendants  in  error. 


No.  214.  United  States  ex  rel.  Thomas  W.  Miller, 
Alien  Property  Custodian,  etc.  v.  C.  L.  Babcock, 
as  State  Treasurer  of  the  State  of  Washington. 
Error  to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir¬ 
cuit.  December  1,  1924.  Dismissed,  on  motion  of  Mr. 
Solicitor  General  Beck  for  plaintiff  in  error.  No  appear¬ 
ance  for  defendant  in  error. 


No.  215.  United  States  ex  rel.’  Thomas  W.  Miller, 
Alien  Property  Custodian,  etc.  v.  C.  W.  Clausen, 
as  State  Auditor  of  the  State  of  Washington.  Error 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
December  1,  1924.  Dismissed,  on  motion  of  Mr.  Solicitor 
General  Beck  for  plaintiff  in  error.  No  appearance  for 
defendant  in  error. 

No.  433.  Walter  L.  Stickel  v.  John  E.  C.  Kohlsaat 
et  al.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  West  Virginia.  De- 
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cember  1,  1924.  Dismissed  with  costs,  on  motion  of  coun¬ 
sel  for  appellant.  Mr.  Maynard  F.  Stiles  and  Mr.  Hal- 
leck  F.  Rose  for  appellant.  Mr.  C.  W.  Campbell  for 
appellees. 


No.  138.  United  States  v.  Sioux  Falls  Coffee  & 
Spice  Company.  Error  to  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit.  December  5,  1924.  Dismissed, 
on  motion  of  Mr.  Solicitor  General  Beck  for  the  United 
States.  Mr.  A.  W.  Fowler  for  defendant  in  error. 


No.  708.  James  H.  De Veuve  et  al.  v.  Black  Rock 
Power  &  Navigation  Company  et  al.  On  petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.  December  11,  1924.  Dismissed  as  to 
remaining  petitioners  James  H.  DeVeuve  and  Mary  C. 
De  Veuve,  on  motion  of  Mr.  ' Cornelius  H.  Hanford  for 
petitioners.  No  appearance  for  respondents.  [See  ante, 
p.  64Q.] 


No.  17.  Original.  State  of  New  York  v.  Harry  M. 
Daugherty,  Attorney  General  of  the  United  States, 
et  al.  In  Equity.  January  12,  1925.  Dismissed,  per 
stipulation.  Mr.  Elon  R.  Brown,  Mr.  Chas.  A.  Collin, 
Mr.  Edw.  G.  Griffin  and  Mr.  E.  T.  Brackett  for  complain¬ 
ant.  Mr.  Solicitor  General  Beck  for  defendant. 


CASES  DISPOSED  OF  IN  VACATION. 

No.  43.  Jacob  Goldman,  Receiver,  etc.  v.  Frank  M. 
McKee,  Trustee,  etc.  On  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Seventh  Circuit.  July  10, 
1924.  Dismissed,  pursuant  to  the  28th  Rule.  Mr.  Lewis 
F.  Jacobson  for  petitioner.  Mr.  Frederick  D.  Silber  for 
respondent. 
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Certiorari  as  proceeding  to  obtain  review,  Rules  Par.  Page 

judgments  of  state  courts,  circuit  courts 
of  appeals,  and  Court  of  Appeals  of 

District  of  Columbia. . .  35  ....  680 

cases  in  circuit  courts  of  appeals  and 
Court  of  Appeals  of  District  of  Colum¬ 
bia  before  judgment .  36  ....  682 

judgments  of  Court  of  Claims .  38  683 

judgments  of  Supreme  Court  of  Philip¬ 
pines . 39 .  684 

form  of  order  granting . . .  40  685 

rules  relating  to  writs  of  error,  etc.,  may 

apply .  41  -  685 

Certiorari  for  diminution  of  record .  15  664 

Circuit  courts  of  appeal,  writ  of  error  and  appeal.  33  1  678 

certified  questions .  34  679 

certiorari . . .  35  680 

Citation  on  writ  of  error  or  appeal . I  ®  ^ 

|  33  1  678 

Clerk,  office  and  custody  cf  records .  1  _  653 

Clerk’s  fees,  table  of . 29  7  675 

deposit  for ... .. . . ' .  11  1&2  661 

attachment  to  compel  payment. .....  11  8  662 

Cost  bond  (See  Supersedeas) .  33  i  678 

Court  of  Appeals,  District  of,  Columbia,  certified 

questions . . ... ..  34  _  679 

certiorari. . 35  ....  680 

Court  of  Claims,  certified  questions . . .  37  ....  683 

certiorari .  38  683 

Costs,  of  printing  record,  deposit  for .  n  1&2  661 

taxed  with  other  costs .  H  7.  662 

general  provisions  for  taxing . . .  29  675 

none  for  or  against  United  States . .  29  4  675 

clerk’s  fees  . . .  29  7  675 

based  on  folios  in  record' filed _  11  9  662 

on  dismissal  in  vacation . . . 32  677 

on  certiorari .  41  g85 

Custody  of  prisoners,  pending  review  in  habeas 

corPus .  42  685 

Call  of  docket,  proceedings  thereon .  18  ....  667 

plaintiff  in  error  not  appearing _  19  669 

defendant  in  error  not  appearing. .  20  _  669 

neither  party  appearing. . . .  21  670 

at  second  term .  22  670 
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Call  of  docket,  proceedings  thereon— continued.  Rules  Par.  page 

submission  on  briefs  by  one  or  both 

Parties . 23  _  670 

oral  arguments .  26  _  673 

Damages  for  delay,  when  allowed .  28  ....  674 

Death  of  party,  suggestion,  substitution,  abatement.  17  _  665 

when  does  not  preclude  writ  of 

error.  etc . 17  3  666 

if  public  officer .  17  4  (357 

Disbarment  of  attorney . . . .  2  5  654 

Designation  of  points  intended  to  be  urged  and  of 

parts  of  record  to  be  printed. . .  11  9  662 

Dismissal  in  vacation  (see  Motions) . 32  ....  677 

Docketing  cases,  by  plaintiff  in  error  or  appellant. .  10  1  660 

by  defendant  in  error  or  appellee.  10  2  661 


Errors,  assignment  of .  8  _  558 

designation  of  points  intended  to  be  urged. .  11  9  662 

Evidence,  in  bills  ©f  exceptions . . .  7  2  657 

further  proof  in  certain  cases,  how  taken.  13  _  664 

objections  to  in  equity  and  admiralty 

cases . . .14  ....  664 

models,  diagrams,  and  exhibits  of  mate- 

raU  •  • ; .  16  ....  665 

to  be  omitted  in  cases  from  Court  of  * 

Claims .  38  4  683 

Fees.  See  Clerk’s  fees. 

Habeas  Corpus.  See  Custody  of  prisoners. 

Interest,  when  allowed .  28  ....  674 

Law  library,  use  of  books  by  members  of  bar .  3  1  654 

clerk  to  deposit  copy  of  records  in. . . .  3  2  655 

marshal  to  have  charge  of  conference- 

room  library . .  3  3  655 

Mandates,  on  affirmance,  reversal,  etc .  31  _  677 

on  dismissal . . . . .  29  5  675 

Models,  diagrams,  etc.  See  Evidence,  Record. 

Motions,  to  be  printed. . 6  1  656 

oral  argument  exceptional .  6  2  656  ■ 

to  dismiss . .  6  4  656 

to  affirm .  6  5  657 

to  transfer  to  summary  docket. . . .  6  6  657 

to  advance  criminal  cases... .  18  4  668 

cases  brought  up  second  time.  18  5  668 

revenue  cases . . . 18  6  668 

19458°— 25 — -45 
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Motions  to  advance — continued.  Rules  Par.  Page 

for  other  special  reasons .  18  7  668 

any  advancement  subject  to 

conditions .  18  7  668 

Motion  day . . 6  7  657 

Opinions,  of  this  court  to  be  filed  and  recorded. ..  .  27  -  674 

of  courts  below  to  be  included  in  record. .  9  1  658 

in  admiralty  . . . 9  5  660 

certiorari,  state  courts,  etc .  35  7  682 

Court  of  Claims  ....  38  4  683 

Oral  arguments,  who  to  open  and  close. .  26  1  673 

on  cross  appeals . . .  26  1  673 

regular  docket  two  counsel  each 

side . 26  3  673 

if  none  on  one  side  only  one  on  the 

other  . . . . . . 26  2  673 

summary  docket  one  counsel  each 

side . 26  3  673 

regular  docket  one  hour  each  side . .  26  4  673 

certified  questions  three-fourths 

hour  each  side . .  26  5  673 

summary  docket  one-half  hour  each 

side.. . 26  6  674 

motions  one-half  hour  each  side.  6  2  656 

none  on  motions  to  dismiss  or 
affirm . . . 6  4&5  656 

{1  o  fiAfi 

18  8  668 

Original  cases,  printing . • . .  H  4  661 

Original  documents.  See  Record. 

Parties.  See  Death  of  party,  Resignation. 

Petition  for  certiorari.  See  Certiorari. 

4 

Philippines,  certiorari .  39  ....  684 

Practice,  wheta  not  otherwise  fixed . 4  ....  655 

Process,  form  and  service . 5  ....  655 

Printing,  generally . 24  _  671 

motions . 6  _  656 

records . H  _  661 

briefs .  25  _  671 

certiorari,  state  courts,  etc .  35  _  680 

certiorari,  Court  of  Claims . ; .  38  _  683 

where  record  printed  below  and  requisite  f  29  7  675 

copies  furnished . . . I  35  7  682 
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Kecord,  making  up  transcript  . ... .  9  j  658 

designation  of  parts  to  be  included .  9  1  955 

time  for  return  by  clerk  below .  9  4  559 

filing  with  clerk....- .  10  _  gg0 

in  admiralty .  g  5  ggg 

certiorari  for  diminution  of .  15  _  g64 

sending  up  original  documents .  9  3  g59 

translations .  12  gg3 

models,  diagrams,  etc . ' . .  16  1  g65 

printing  under  clerk’s  supervision .  1 1  ....  661 

designation  of  parts  to  be  printed ........ .  H  ....  661 

cost  of  printing . .  H  ..  661 

form  of  printing . 24  ....  671 

certiorari,  state  courts,  etc .  35  ....  680 

Court  of  Claims . ' .  38  _  683 

Rehearing .  30  677 

Resignation  of  public  officer,  substitution  of  suc- 

cessor- . 17  4  667 

Revivor.  See  Death  of  party. 

Sessions,  none  Saturday . '. .  43  _  g§6 

State  courts,  writ  of  error . . . ; .  33  1  678 

certiorari . 35  ....  680 

Submission  on  briefs  by  one  or  both  parties .  23  *....•  670 

Substitution.  See  Death  of  party,  Resignation. 

Summary  Docket,  transfer  to .  6  6  657 

oral  argument. . . .  26  3&  6  673 

Supersedeas,  on  writ  of  error  or  appeal .  33  _  678 

pending  certiorari . . . 35  6  682 

Return,  to  writ  of  error  or  appeal .  9  4  659 

to  writ  of  certiorari . 40  ....  685 

Translations.  See  Record. 

Writs  of  Error,  (See  Appeals) 

by  whom  allowed . 33  1  678 

citation  and  cost  bond .  33  1  678 

supersedeas  bond . . .  33  2  678 
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Revised  Rules  of  the  Supreme  Court  of  the 

United  States. 


Adopted  June  8,  1925.  Effective  July  1,  1925. 
(The  Act  of  February  13,  1925,  is  printed  as  an  Appendix.) 


1. 

CLERK. 

1.  Tne  clerk  of  this  court  shall  reside  and  keep  the 
office  at  the  seat  of  the  National  Government,  and  he  shall 
not  practice  as  attorney  or  counsellor  in  any  court,  while 
he  continues  in  office. 

2.  The  clerk  shall  not  permit  any  original  record  or 
paper  to  be  taken  from  the  office  without  an  order  from 
the  court  or  one  of  the  justices,  except  as  provided  by 
Rule  11,  paragraph  4. 

2. 

ATTORNEYS  AND  COUNSELLORS. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or 
counsellors  to  practice  in  this  court,  that  they  shall  have 
been  such  for  three  years  past  in  the  highest  courts  of  the 
State,  Territory,  District,  or  Insular  Possession  to  which 
they  respectively  belong,  and  that  their  private  and  pro¬ 
fessional  characters  shall  appear  to  be  good. 

2.  In  advance  of  application  for  admission,  each  appli¬ 
cant  shall  file  with  the  clerk  (1)  a  certificate  from  the 
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presiding  judge  or  clerk  of  the  proper  court  showing  that 
he  possesses  the  foregoing  qualifications,  and  (2)  his  per¬ 
sonal  statement  setting  out  the  date  and  place  of  his 
birth,  the  names  of  his  parents,  his  place  of  residence  and 
office  address,  the  courts  of  last  resort  to  which  he  has 
been  admitted,  the  places  where  he  has  been  a  practi¬ 
tioner,  and,  if.  he  is  not  a  native  bom  citizen,  the  date  and 
place  of  his  naturalization. 

3.  Admissions  will  be  granted  only  upon  oral  motion 
by  a  member  of  the  bar  in  open  court,  and  upon  his 
assurance  that  he  knows,  or  after  reasonable  inquiry  be¬ 
lieves,  the  applicant  possesses  the  necessary  qualifications 
and  has  filed  with  the  clerk  the  required  certificate  and 
statement. 

4.  Upon  being  admitted,  each  applicant  shall  take  and 
subscribe  the  following  oath  or  affirmation,  viz: 

I, - ,  do  solemnly  swear  (or  affirm)  that  I 

will  demean  myself,  as  an  attorney  and  counsellor  of  this 
court,  uprightly,  and  according  to  law;  and  that  I  will 
support  the  Constitution  of  the  United  States. 

5.  Where  it  is  shown  to  the  court  that  any  member  of 
its  bar  has  been  disbarred  from  practice  in  any  State,  he 
will  be  forthwith  suspended  from  practice  before  this 
court,  and  unless,  upon  notice  mailed  to  him  at  the  ad¬ 
dress  shown  in  the  clerk’s  records  and  to  the  clerk  of  the 
highest  court  of  the  State  to  which  he  belongs,  he  shows 
good  cause  to  the  contrary  within  forty  days  he  will  be 
(disbarred. 

3. 


LAW  LIBRARY. 

1.  During  the  sessions  of  the  court,  any  gentleman  of 
the  bar  having  a  case  on  the  docket,  and  wishing  to  use 
any  books  in  the  law  library,  shall  be  at  liberty,  upon 
application  to  the  clerk,  to  receive  an  order  to  take  the 
same  (not  exceeding  four  at  any  one  time)  from  the  li- 
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brary,  he  becoming  thereby  responsible  for  the  prompt 
return  of  the  same.  And  if  the  same  be  not  so  returned, 
he  shall  be  responsible  for,  forfeit  and  pay  twice  the 
value  thereof,  and  also  one  dollar  per  day  for  each  day’s 
detention  beyond  two  days. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there 
carefully  preserved,  one  copy  of  the  printed  record  in  every 
case  submitted  to  the  court  for  its  consideration,  and  of 
all  printed  motions  and  briefs  therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the 
court,  together  with  such'  of  the  duplicate  law  books  as 
Congress  may  direct  to  be  transferred  to  the  court,  and 
arrange  them  in  the  conference  room,  which  he  shall  have 
fitted  up  in  a  proper  manner;  and  he  shall  not  permit  such 
books  to  be  taken  therefrom  by  any  one  except  the 
justices  of  the  court. 

4. 

PRACTICE. 

This  court  considers  the  former  practice  of  the  courts  of 
king’s  bench  and  of  chancery,  in  England,  as  affording 
outlines  for  the  practice  of  this  court  in  matters  not  cov¬ 
ered  by  its  rules  or  decisions,  or  the  laws  of  Congress. 

5. 

PROCESS. 

1.  All  process  of  this  court  shall  be  in  the  name  of  the 
President  of  the  United  States,  and  shall  contain  the 
given  names,  as  well  as  the  surnames,  of  the  parties. 

2.  When  process  at  common  law  or  in  equity  shall  issue 
against  a  State,  the  same  shall  be  served  on  the  governor, 
or  chief  executive  magistrate,  and  attorney  general,  of 
such  State. 

3.  Process  of  subpoena,  issuing  out  of  this  court,  in  any 
suit  in  equity,  shall  be  served  on  the  defendant  sixty  days 
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before  the  return  day  of  such  process;  and  if  the  defend¬ 
ant,  on  such  service  of  the  subpoena,  shall  not  appear  at 
the  return  day,  the  complainant  shall  be  at  liberty  to  pro¬ 
ceed  ex  parte. 

6. 


MOTIONS — INCLUDING  THOSE  TO  DISMISS  OR  AFFIRM — 
SUMMARY  DOCKET — MOTION  DAY. 

1.  Every  motion  to  the  court  shall  be  printed,  and  shall 
state  clearly  its  object  and  the  facts  on  which  it  is  based. 

2.  Oral  argument  will  not  be  heard  on  any  motion 
unless  the  court  specially  assigns  it  therefor,  when  not 
exceeding  one-half  hour  on  each  side  will  be  allowed. 

3.  No  motion  to  dismiss,  except  on  special  leave  of  the 
court,  shall  be  entertained,  unless  fifteen  days’  previous 
noticfe  has  been  given  to  the  adverse  party,  or  his  counsel. 

4.  All  motions  to  dismiss  writs  of  error,  appeals  or 
writs  of  certiorari,  except  motions  to  docket  and  dismiss 
under  Rule  10,  must  be  submitted  in  the  first  instance  on 
printed  briefs.  If  the  court  desires  further  argument,  it 
will  be  ordered.  The  party  moving  to  dismiss  shall  serve 
notice  of  the  motion,  with  a  copy  of  his  brief,  on  counsel 
of  record  for  the  other  party,  at  least  two  weeks  before  the 
time  fixed  for  submitting  the  motion,  in  all  cases  except 
where  the  counsel  to  be  notified  resides  in  California,  Ore¬ 
gon,  Washington,  Nevada,  Idaho,  Utah,  Arizona,  New 
Mexico,  Colorado,  Wyoming,  Montana,  or  an  outlying 
possession,  when  the  notice  shall  be  at  least  three  weeks. 
Affidavit  of  the  deposit  in  the  mail  of  the  notice  and  brief 
to  the  proper  address  of  the  counsel  to  be  served,  duly  post¬ 
paid,  at  such  time  as  to  reach  him  by  due  course  of  mail 
the  two  weeks  or  three  weeks  before  the  time  fixed  by  the 
notice,  will  be  regarded  as-  prima  jade  evidence  of  service. 
On  proof  of  such  service,  or  the  filing  of  a  written  accept¬ 
ance  of  notice,  the  motion  will  be  considered,  unless,  for 
satisfactory  reasons,  further  time  be  given  by  the  court. 
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5.  The  court  will  receive  a  motion  to  affirm  on  the 
ground  that  it  is  manifest  that  the  writ  or  appeal  was 
taken  for  delay  only,  or  that  the  questions  on  which  the 
decision  of  the  cause  depends  are  so  unsubstantial  as  not 
to  need  further  argument.  The  procedure  provided  in 
paragraph  4  of.  this  rule  for  motions  to  dismiss  shall  apply 
to  and  control  motions  to  affirm.  A  motion  to  affirm  may 
be  united  in  the  alternative  with  a  motion  to  dismiss. 

6.  Although  the  court  upon  consideration  of  a  motion 
to  dismiss  or  a  motion  to  affirm  may  refuse  to  grant  the 
motion,  it  may,  if  it  concludes  that  the  case  is  of  such  a 
character  as  not  to  justify  extended  argument,  order  the 
cause  transferred  for  hearing  to  the  summary  docket. 
The  hearing  of  causes  on  such  docket  will  be  expedited 
from  time  to  time  as  the  regular  order  of  business  may 
permit.  A  cause  may  be  transferred  to  the  summary 
docket  on  application,  or  on  the  court’s  own  motion.  See 
Rule  26,  paragraphs  3  and  6. 

7 .  Monday  of  each  week,  when  the  court  is  in  session, 
shall  be  motion-  day;  and  motions  specially  assigned  for 
oral  argument  shall  be  entitled  to  preference  over  other 
cases. 

7. 

BILLS  OF  EXCEPTIONS — CHARGE  TO  JURY — OMISSION  OF 
UNNECESSARY  EVIDENCE. 

The  judges  of  the  district  courts  in  allowing  bills  of 
exception [s]  shall  give  effect  to  the  following  rules: 

1.  No  bill  of  exceptions  shall  be  allowed  on  a  general 
exception  to  the  charge  of  the  court  to  the  jury  in  trials  at 
common  law.  The  party  excepting  shall  be  required  be¬ 
fore  the  jury  retires  to  state  distinctly  the  several  matters 
of  law  in  such  charge  to  which  he  excepts;  and  no  other 
exceptions  to  the  charge  shall  be  allowed  by  the  Court  or 
inserted  in  a  bill  of  exceptions. 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a 
bill  of  exceptions  as  may  be  necessary  to  present  clearly 
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the  questions  of  law  involved  in  the  rulings  to  which  ex¬ 
ceptions  are  reserved,  and  such  evidence  as  is  embraced 
therein  shall  be  set  forth  in  condensed  and  narrative  form, 
save  as  a  proper  understanding  of  the  questions  presented 
may  require  that  parts  of  it  be  set  forth  otherwise. 

8. 

ASSIGNMENT  OF  ERRORS. 

Where  an  appeal  or  a  writ  of  error  is  taken  to  this 
court  from  a  state  court,  a  district  court  or  a  circuit  court 
of  appeals  (see  sections  237(a),  238  and  240(b)  of  the 
Judicial  Code  as  amended  February  13,  1925),  the  plain¬ 
tiff  in  error  or  appellant  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  for  the  writ  of  error  or  ap¬ 
peal,  an  assignment  of  errors  (see  Rev.  Stat.  sec.  997), 
which  shall  set  out  separately  and  particularly  each  error 
asserted.  No  writ  of  error  or  appeal  shall  be  allowed 
unless  such  an  assignment  of  errors  shall  accompany  the 
petition.  See  Rule  33. 

9. 

WRIT  OF  ERROR  AND  APPEAL,  RETURN  AND  RECORD - DESIGNA¬ 

TION  OF  PARTS  TO  BE  INCLUDED  IN  TRANSCRIPT. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error 
may  be  directed,  or  from  which  an  appeal  to  this  court 
may  be  allowed,  shall  make  and  transmit  to  this  court 
under  his  hand  and  the  seal  of  the  court  a  true  copy  of  the 
material  parts  of  the  record,  always  including  the  assign¬ 
ment  of  errors,  and  any  opinions  delivered  in  the  case. 

To  enable  the  clerk  to  perform  such  duty  and  for  the 
purpose  of  reducing  the  size  of  transcripts  and  eliminating 
all  papers  not  necessary  to  the  consideration  of  the  ques¬ 
tions  to  be  reviewed,  it  shall  be  the  duty  of  the  plaintiff 
in  error  or  appellant,  or  his  counsel,  to  file  with  the  clerk 
of  the  lower  court,  together  with  proof  or  acknowledg¬ 
ment  of  service  of  a  copy  on  the  defendant  in  error  or 
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appellee,  or  his  counsel,  a  praecipe  indicating  the  portions 
of  the  record  to  be  incorporated  into  the  transcript. 
Should  the  defendant  in  error  or  appellee,  or  his  counsel, 
desire  additional  portions  of  the  record  incorporated  into 
the  transcript,  he  or  his  counsel  shall  file  with  the  clerk 
of  the  lower  court  his  praecipe ,  within  ten  days  thereafter 
(unless  the  time  be  enlarged  by  a  judge  of  the  lower  court 
or  a  justice  of  this  court),  indicating  the  additional  por¬ 
tions  of  the  record  desired  to  be  included. 

The  clerk  of  the  lower  court  shall  transmit  to  this 
court  as  the  transcript  of  the  record  only  the  portions  of 
the  record  covered  by  such  designations. 

The  parties  or  their  counsel  may  by  written  stipula¬ 
tion  filed  with  the  clerk  of  the  lower  court  indicate  the 
portions  of  the  record  to  be  included  in  the  transcript, 
and  the  clerk  shall  then  transmit  only  the  parts  desig¬ 
nated  in  such  stipulation. 

If  this  court  shall  find  that  any  portion  of  the  record 
unnecessary  to  a  proper  presentation  of  the  case  has  been 
incorporated  into  the  transcript  at  the  instance  of  either 
party,  the  whole  or  any  part  of  the  cost  of  printing  and  the 
clerk’s  fee  for  supervising  the  printing  may  be  ordered  to 
be  paid  by  the  offending  party. 

2.  No  case  will  be  heard  until  a  record,  containing  in 
itself,  and  not  by  reference,  all  the  papers,  exhibits,  depo¬ 
sitions,  and  other  proceedings  which  are  necessary  to  the 
hearing,  shall  be  filed. 

3.  Whenever  it  shall  be  necessary  or  proper,  in  the 
opinion  of  the  presiding  judge  in  any  district  court,  that 
original  papers  of  any  kind  should  be  inspected  in  this 
court  upon  writ  of  error  or  appeal,  such  presiding  jtidge 
may  make  such  rule  or  order  for  the  safe-keeping,  trans¬ 
porting,  and  return  of  such  original  papers  as  to  him  may 
seem  proper,  and  this  court  will  receive  and  consider  such 
original  papers  along  with  the  usual  transcript. 

4.  All  appeals,  writs  of  error,  and  citations  must  be 
made  returnable  not  exceeding  thirty  days  from  the  day 
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of  signing  the  citation,  whether  the  return  day  fall  in 
vacation  or  in  term  time,  and  be  served  before  the  return 
day,  except  in  writs  of  error  and  appeals  from  California, 
Oregon,  Washington,  Nevada,  Idaho,  Utah,  Arizona,  New 
Mexico,  Colorado,  Wyoming  and  Montana,  when  the 
time  shall  be  sixty  days. 

5.  The  record  in  cases  of  admiralty  and  maritime  juris¬ 
diction,  when  under  the  requirements  of  law  the  facts 
have  been  found  in  the  court  below,  and  the  power  of 
review  is  limited  to  the  determination  of  questions  of  law 
arising  on  the  record,  shall  be  confined  to  the  pleadings, 
findings  of  fact  and  conclusions  of  law  thereon,  opinions 
of  the  court,  final  judgment  or  decree,  and  such  inter¬ 
locutory  orders  and  decrees  as  may  be  necessary  to  a 
proper  determination  of  such  questions. 

10. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appel¬ 
lant  to  docket  the  case  and  file  the  record  thereof  with 
the  clerk  of  this  court  by  or  before  the  return  day,  whether 
in  vacation  or  in  term  time.  But,  for  good  cause  shown, 
the  justice  or  judge  who  signed  the  citation,  or  any  justice 
of  this  court,  may  enlarge  the  time,  before  its  expiration, 
the  order  of  enlargement  to  be  filed  with  the  clerk  of  this 
court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to 
comply  with  this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed  upon  pro¬ 
ducing  a  certificate,  whether  in  term  or  vacation,  from  the 
clerk  of  the  court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  case  and-  certifying  that  such  writ  of 
error  or  appeal  has  been  duly  allowed.  And  in  no  case 
shall  tfie  plaintiff  in  error  or  appellant  be  entitled  to 
docket  the  cause  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless 
by  special  leave  of  the.  court. 
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2.  But  the  defendant  in  error  or  appellee  may,  at  his 
option,  docket  the  case  and  file  a  copy  of  the  record  with 
the  clerk  of  this  court;  and  if  the  case  is  docketed  and  a 
copy  of  the  record  filed  with  the  clerk  of  this  court  by  the 
plaintiff  in  error  or  appellant  within  the  period  of  time 
prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  within  forty  days  thereafter,  the  case  shall  stand 
for  argument. 

3.  Upon  the  filing  of  the  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the 
party  docketing  the  case  shall  be  entered. 

11. 

PRINTING  RECORDS — DESIGNATION  OF  POINTS  INTENDED  TO 
BE  RELIED  UPON  AND  OF  PARTS  OF  RECORD  TO  BE  PRINTED. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on 
docketing  a  case  and  filing  the  record,  shall  make  such 
cash  deposit  with  the  clerk  for  the  payment  of  his  fees  as 
he  may  require  or  otherwise  satisfy  him  in  that  behalf. 

2.  Immediately  after  the  designation'  of  the  parts  of 
the  record  to  be  printed  or  the  expiration  of  the  time 
allotted  therefor  (see  paragraph  9  of  this  rule),  the  clerk 
shall  make  an  estimate  of  the  cost  of  printing  the  record, 
his  fee  for  preparing  it  for  the  printer  and  supervising 
the  printing,  and  other  probable  fees,  and  shall  furnish 
the  same  to  the  party  docketing  the  case.  If  such  esti¬ 
mated  sum  be  not  paid  within  seventy  days  after  the 
cause  is  docketed,  it  shall  be  the  duty  of  the  clerk  to  re¬ 
port  that  fact  to  the  court,  whereupon  the  cause  will  be 
dismissed,  unless  good  cause  to  the  contrary  is  shown. 

3.  Upon  payment  of  the  amount  estimated  by  the 
clerk,  thirty  copies  of  the  record  shall  be  printed,  under 
his  supervision,  for  the  use  of  the  court  and  of  counsel. 

4.  In  cases  of  appellate  jurisdiction  the  original  tran¬ 
script  on  file  shall  be  taken  by  the  clerk  to  the  printer. 


662 


RULES  OF  THE  COURT. 


But  the  clerk  shall  cause  copies  to  be  made  for  the  printer 
of  such  original  papers,  sent  up  under  Rule  9,  paragraph 
3,  as  are  necessary  to  be  printed ;  and  of  the  whole  record 
in  cases  of  original  jurisdiction. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that 
the  printed  copy  is  properly  indexed.  He  shall  distribute 
the  printed  copies  to  the  justices  and  the  reporter,  from 
time  to  time,  as  required,  and  a  copy  to  the  counsel  for  the 
respective  parties. 

6.  If  the  actual  cost  of  printing  the  record,  together 
with  the  fees  of  the  clerk,  shall  be  less  than  the  amount 
estimated  and  paid,  the  difference  shall  be  refunded  by 
the  clerk  to  the  party  paying  it.  If  the  actual  cost  and 
clerk’s  fees  shall  exceed  the  estimate,  the  excess  shall  be 
paid  to  the  clerk  within  forty  days  after  notice  thereof, 
and  if  it  be  not  paid  the  matter  shall  be  dealt  with  as  if  it 
were  a  default  under  paragraph  2  of  this  rule,  as  well  as 
by  rendering  a  judgment  against  the  defaulting  party  for 
such  excess. 

7.  In  case  of  reversal,  affirmance,  or  dismissal,  with 
costs,  the  cost  of  printing  the  record  and  the  clerk’s  fees 
shall  be  taxed  against  the  party  against  whom  costs  are 
given,  and  shall  be  inserted  in  the  body  of  the  mandate 
or  other  process. 

8.  Upon  the  clerk’s  producing  satisfactory  evidence, 
by  affidavit  or  the  acknowledgment  of  a  party  or  his 
surety,  of  having  served  on  such  party  or  surety  a  copy  of 
the  bill  of  fees  due  by  him  in  this  court,  and  showing  that 
payment  has  not  been  made,  an  attachment  shall  issue 
against  such  party  or  surety  to  compel  payment  of  such 
fees. 

9.  When  the  record  is  filed,  or  within  fifteen  days  there¬ 
after,  thk  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  a  definite  statement  of  the  points  on  which  he  in¬ 
tends  to  rely  and  of  the  parts  of  the  record  which  he 
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thinks  necessary  for  the  consideration  thereof,  with  proof 
of  service  of  the  same  on  the  adverse  party.  The  adverse 
party,  within  twenty  days  thereafter,  may  designate  in 
writing,  filed  with  the  clerk,  additional  parts  of  the  record 
which  he  thinks  material;  and,  if  he  shall  not  do  so,  he 
shall  be  held  to  have  Consented  to  a  hearing  on  the  parts 
designated  by  the  plaintiff  in  error  or  appellant.  The 
parts  of  the  record  so  designated  by  one  or  both  of  the 
parties,  and  only  those  parts,  shall  be  printed  by  the  clerk. 
The  statement  of  points  intended,  to  be  relied  upon  and 
the  designations  of  the  parts  of  the  record  to  be  printed 
shall  be  printed  by  the  clerk  with  the  record.  He  shall, 
however,  omit  all  duplication,  all  repetition  of  titles  and 
all  other  obviously  unimportant  matter,  and  make  proper 
note  thereof.  The  court  will  consider  nothing  but  the 
points  of  law  so  stated  and  the  parts  of  the  record  so 
designated.  If  at  the  hearing  it  shall  appear  that  any 
material  part  of  the  record  has  not  been  printed,  the  writ 
of  error  or  appeal  may  be  dismissed  or  such  other  order 
made  as  the  circumstances  may  appear  to  the  court  to 
require.  If  either  party  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed,  such,  order  as  to  costs 
may  be  made  as  the  court  shall  think  proper. 

The  fees  of  the  clerk  under  Rule  29,  paragraph  7,  shall 
be  computed  on  the  folios  in  the  record  as  filed,  and  shall 
be  in  full  for  the  performance  of  his  duties  in  that  regard. 

12. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a 
writ  of  error  or  appeal  shall  contain  any  document,  paper, 
testimony,  or  other  proceedings  in  a  foreign  language, 
without  a  translation  of  such  document,  paper,  testimony, 
or  other  proceedings,  made  under  the  authority  of  the 
lower  court,  or  admitted  to  be  correct,  the  case  shall  be 
reported  by  the  clerk,  to  the  end  that  this  court  may  order 
that  a  translation  be  supplied  and  printed  with  the  record. 
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13. 


FURTHER  PROOF. 

1.  In  all  cases  where  further  proof  is  ordered  by  this 
court,  the  depositions  which  may  be  taken  shall  be  by  a 
commission,  to  be  issued  from  this  court,  or  from  any  dis¬ 
trict  court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction, 
where  new  evidence  shall  be  admissible  in  this  court,  the 
evidence  by  testimony  of  witnesses  shall  be  taken  under  a 
commission  to  be  issued  from  this  court,  or  from  any  dis¬ 
trict  court  of  the  United  States,  under  the  direction  of  any 
judge  thereof;  and  no  such  commission  shall  issue  but 
upon  interrogatories,  to  be  filed  by  the  party  applying  for 
the  commission,  and  notice  to  the  opposite  party  or  his 
agent  or  attorney,  accompanied  with  a  copy  of  the  inter¬ 
rogatories  so  filed,  requiring  him  to  file  cross-interroga¬ 
tories  within  twenty  days  from  the  service  of  such  notice. 

14. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or.  admiralty  jurisdiction,  heard 
in  this  court,  no  objection  to  the  admissibility  of  any 
deposition,  deedr  grant,  or  other  exhibit  found  in  the 
record  as  evidence  shall  be  entertained,  unless  such  objec¬ 
tion  was  taken  in  the  court  below  and  entered  of  record. 
Where  objection  was  not  so  taken  the  evidence  shall  be 
deemed  to  have  been  admitted  by  consent. 

15. 

CERTIORARI  FOR  DIMINUTION  OF  RECORD. 

No  certiorari  for  diminution  of  the  record  will  be 
awarded  in  any  case,  unless  a  printed  motion  therefor 
shall  be  made,  and  the  facts  on  which  the  same  is  founded 
shall  be  shown,  if  not  admitted  by  the  other  party,  by 
affidavit.  All  such  motions  must  be  made  not  later  than 
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the  first  motion  day  after  the  expiration  of  sixty  days 
from  the  printing  of  the  record,  unless  for  special  cause 
shown  the  court  receives  the  motion  at  a  later  time. 

16. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming 
part  of  the  evidence  taken  in  the  court  below,  and  brought 
up  to  this  court  for  its  inspection,  shall  be  placed  in  the 
custody  of  the  marshal  at  least  one  month  before  the  case 
is  heard  or  submitted. 

2.  All  such  models,  diagrams,  and  exhibits  of  material, 
placed  in  the  custody  of  the  marshal  must  be  taken  away 
by  the  parties  within  forty  days  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal 
to  notify  counsel  to  remove  the  articles  forthwith;  and 
if  they  are  not  removed  within  a  reasonable  time  after 
such  notice,  the  marshal  shall  destroy  them,  or  make  such 
other  disposition  of  them  as  to  him  may  seem  best. 

17. 


DEATH  OF  PARTY — REVIVOR — SUBSTITUTION. 

1.  Whenever,  pending  a  writ  of  error,  appeal  or  writ  of 
certiorari  in  this  court,  either  party  shall  die,  the  proper 
representatives  in  the  personalty  or  realty  of  the  de¬ 
ceased,  according  to  the  nature  of  the  case,  may  volun¬ 
tarily  come  in  and  be  admitted  parties  to  the  suit,  and 
thereupon  the  case  shall  be  heard  and  determined  as  in 
other  cases;  and  if  such  representatives  shall  not  volun¬ 
tarily  become  parties,  the  other  party  may  suggest  the 
death  on  the  record,  and  on  motion  obtain  an  order  that, 
unless  such  representatives  shall  become  parties  within  a 
designated  time,  the  party  moving  for  such  order,  if 
defendant  in  error,  appellee  or  respondent  shall  be  en¬ 
titled  to  have  the  writ  of  error,  appeal  or  writ  of  certiorari 
dismissed;  and  if  the  party  so  moving  be  plaintiff  in 
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error,  appellant  or  petitioner  he  shall  be  entitled  to  open 
the  record,  and  on  hearing  have  the  judgment  or  decree 
reversed,  if  it  be  erroneous:  Provided,  That  a  copy  of 
every  such  order  shall  be  printed  in  some  newspaper  of 
general  circulation  within  the  State,  Territory,  District 
or  Insular  Possession,  in  which  the  case  originated,  for 
three  successive  weeks,  at  least  sixty  days  before  the 
expiration  of  the  time  designated  for  the  representatives 
of  the  deceased  party  to  appear. 

2.  When  the  death  of  a  party  is  suggested,  and  the 
representatives  of  the  deceased  do  not  appear  by  the 
second  day  of  the  term  next  succeeding  the  suggestion, 
and  no  measures  are  taken  by  the  opposite  party  within 
that  time  to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  court  of  the  United 
States  shall  desire  to  prosecute  a  writ  of  error,  appeal  or 
writ  of  certiorari  to  this  court  from  any  final  judgment  or 
decree,  rendered  in  that  court,  and  at  the  time  of  applying 
for  such  writ  of  error,  appeal  or  writ  of  certiorari  the  other 
party  to  the  suit  shall  be  dead  and  have  no  proper  repre¬ 
sentative  within  the  jurisdiction  of  that  court,  so  that  the 
suit  can  not  be  revived  in  that  court,  but  shall  have  a 
proper  representative  in  some  State,  Territory  or  District 
of  the  United  States,  the  party  desiring  such  writ  of  error, 
appeal  or  writ  of  certiorari  may  procure  the  same,  if 
otherwise  entitled  thereto,  and  may  have  proceedings  on 
such  judgment  or  decree  superseded  or  stayed  in  the 
manner  allowed  by  law  and  shall  thereupon  proceed  with 
such  writ  of  error,  appeal  or  writ  of  certiorari  as  in  other 
cases.  And  within  thirty  days  after  the  time  when  such 
writ  of  error,  appeal  or  writ  of  certiorari  is  returnable,  or 
if  the  court  be  not  then  in  session  within  ten  days  after 
it  next  convenes,  the  plaintiff  in  error,  appellant  or  peti¬ 
tioner  shall  make  a  suggestion  to  the  court,  supported  by 
'  affidavit,  that  such  party  was  dead  when  the  writ  of  error, 
appeal  or  writ  of  certiorari  was  allowed,  and  had  no 
proper  representative  within  the  jurisdiction  of  the  court 
which  rendered  such  judgment  or  decree,  so  that  the  suit 


RULES  OF  THE  COURT.  667 

C0U!d  "0t,be  revived  in  that  court>  and  that  su°h  deceased 
party  had  a  proper  representative  in  some  State,  Terri¬ 
tory  or  District  of  the  United  Stated-giving  the  name 
and  character  of  such  representative,  and  his  place  of 
residence;  and,  upon  such  suggestion  and  a  motion  there¬ 
for,  an  order  may  be  obtained  that,  unless  such  repre¬ 
sentative  shall  make  himself  a  party  within  a  designated 
time  the  plaintiff  in  error,  appellant  or  petitioner  shall 
be  entitled  to  open  the  record,  and,  on  hearing,  have  the 
judgment  or  decree  reversed,  if  the  same  be  erroneous: 
Provided,  That  a  proper  citation  reciting  the  substance 
of  such  order  shall  be  served  upon  such  representative, 
either  personally  or  by  being  left  at  his  residence,  at 
least  sixty  days  before  the  expiration  of  the  time  desig¬ 
nated  :  And  provided,  also,  That  in  every  such  case  if  the 
representative  of  the  deceased  party  does  not  appear  by 
the  second  day  of  the  term  next  succeeding  said  sugges¬ 
tion,  and  the  measures  above  provided  to  compel  his 
appearance  have  not  been  taken  ps  above  required,  by 
the  opposite  party,  the  case  shall  abate:  And  provided, 
also,  That  the  representative  may  at  any  time  before  or 
after  the  suggestion,  but  before  such  abatement,  come  in 
and  be  made  a  party  and  thereupon  the  case  shall  be 
heard  and  determined  as  in  other  cases. 

4.  Where  a  public  officer,  by  or  against  whom  a  suit  is 
brought,  dies  or  ceases  to  hold  the  office  while  the  suit  is 
pending  in  a  federal  court,  either  of  first  instance  or 
appellate,  the  matter  of  abatement  and  substitution  is 
covered  by  section  11  of  the  Act  of  February  13,  1925. 
Under  that  section  a  substitution  of  the  successor  in  office 
may  be  effected  only  where  a  satisfactory  showing  is  made 
within  six  months  after  the  death  or  separation  from 
office. 

18. 

CALL  AND  ORDER  OF  THE  DOCKET — MOTIONS  TO  ADVANCE. 

1.  The  court,  on  the  first  day  of  each  term,  will  com¬ 
mence  calling  the  cases  for  argument  in  the  order  in  which 
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they  stand  on  the  docket,  and  proceed  from  day  to  day 
during  the  term  in  the  same  order  (except  as  hereinafter 
provided) ;  and  if  the  parties,  or  either  of  them,  shall  be 
ready  when  the  case  is  called,  the  same  will  be  heard ;  and 
if  neither  party  shall  be  ready  to  proceed  with  the  argu¬ 
ment,  the  case  shall  be  continued  to  the  next  term  or 
otherwise  dealt  with  as  provided  in  these  rules. 

2.  Ten  cases  only  shall  be  subject  to  call  on  each  day 
during  the  term.  But  on  the  coming  in  of  the  court  on 
each  day  the  entire  number  of  such  ten  cases  will  be  called, 
with  a  view  to  the  disposition  of  such  of  them  as  are  not 
to  be  argued. 

3.  All  motions  to  advance  cases  must  be  printed,  and 
must  contain  a  brief  statement  of  the  matter  involved, 
with  the  reasons  supporting  the  motion. 

4.  Criminal  cases  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party. 

5.  Cases  once  adjudicated  by  this  court  upon  the 
merits,  and  again  brought  up,  may  be  advanced  by  leave 
of  the  court. 

6.  Revenue  and  other  cases  in  which  the  United  States 
is  concerned,  which  also  involve  or  affect  some  matter  of 
general  public  interest,  or  which  may  be  entitled  to  prece¬ 
dence  under  the  provisions  of  any  act  of  Congress,  may 
be  advanced  by  leave  of  the  court  on  motion  of  the  At¬ 
torney  General. 

7.  Other  cases  may  be  advanced  for  special  cause 
shown.  When  a  case  is  advanced,  under  this  or  any  other 
paragraph,  it  will  be  subject  to  hearing  with  any  other 
case  subsequently  advanced  and  involving  a  like  question, 
as  if  they  were  one  case. 

8.  Two  or  more  cases,  involving  the  same  question, 
may,  by  order  of  the  court,  be  heard  together,  and  argued 
as  one.  case  or  on  such  terms  as  may  be  prescribed. 
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9.  If,  after  a  case  has  been  continued  under  paragraph 
1  of  this  rule,  both  parties  desire  to  have  it  heard  at  the 
term  of  the  continuance,  they  may  file  with  the  clerk  their 
joint  request  to  that  effect  accompanied  by  their  affidavits 
or  those  of  their  counsel  giving  the  reasons  why  they 
failed  to  present  their  argument  when  the  case  was  called 
and  why  it  should  be  reinstated.  Such  a  request  will  be 
granted  only  when  it  appears  to  the  court  that  there  was 
good  reason  for  the  previous  failure  to  proceed  and  that 
the  request  can  be  granted  without  prejudice  to  parties  in 
other  cases  coming  on  regularly  for  hearing. 

10.  No  stipulation  to  pass  a  case  will  be  recognized  as 
binding  upon  the  court.  A  case  can  only  be  so  passed 
upon  application  made  and  leave  granted  in  open  court* 

11.  Cases  on  the  summary  docket  will  be  heard  spe¬ 
cially  as  provided  in  paragraph  6  of  Rule  6. 

19. 

NO  APPEARANCE  OF  PLAINTIFF  IN  ERROR,  APPELLANT  OR 

PETITIONER. 

Where  no  counsel  appears  and  no  brief  has  been' filed 
for  the  plaintiff  in  error,  appellant  or  petitioner  when  the 
case  is  called  for  hearing,  the  adverse  party  may  have  the 
plaintiff  in  error,  appellant  or  petitioner  called  and  the 
writ  of  error,  appeal  or  writ  of  certiorari  dismissed,  or 
may  open  the  record  and  pray  for  an  affirmance. 

20. 

NO  APPEARANCE  OF  DEFENDANT  IN  ERROR,  APPELLEE  OR 

RESPONDENT. 

Where  the  defendant  in  error,  appellee  or  respondent 
fails  to  appear  when  the  case  is  called  for  hearing,  the 
court  may  hear  argument  on  behalf  of  the  party  appear¬ 
ing  and  give  judgment  according  to  the  right  of  the  case. 
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21. 


NO  APPEARANCE  OF  EITHER  PARTY. 

When  a  case  is  reached  in  the  regular  call,  and  there  is 
no  brief  or  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff  in  error,  appellant  or 
petitioner. 

22. 

NEITHER  PARTY  READY  AT  SECOND  TERM. 

When  a  case  is  called  for  argument  at  two  successive 
terms,  and  upon  the  call  at  the  second  term  neither  party 
is  prepared  to  argue  it,  it  shall  be  dismissed  at  the  cost  of 
the  plaintiff  in  error,  appellant  or  petitioner,  unless  strong 
cause  is  shown  for  further  postponement. 

23. 

SUBMISSION  ON  BRIEFS  BY  ONE  OR  BOTH  PARTIES  WITHOUT 

ORAL  ARGUMENT. 

1.  Any  case  may  be  submitted  on  printed  briefs  re¬ 
gardless  of  its  place  on  the  docket,  if  the  counsel  on  both 
sides  choose  to  submit  the  same  in  that  manner,  before 
the  first  Monday  in  May  of  any  term.  After  that  date 
cases  may  be  submitted  on  briefs  alone  only  as  they  are 
reached  on  the  regular  call. 

2.  When  a  .case  is  reached  on  the  regular  call,  if  a 
printed  brief  has  been  filed  for  only  one  of  the  parties  and 
no  counsel  appears  to  present  oral  argument  for  either 
party,  the  case  will  be  regarded  as  submitted  on  that 
brief. 

3.  When  a  case  is  reached  on  the  regular  call  and 
argued  orally  in  behalf  of  only  one  of  the  parties,  no  brief 
for  the  opposite  party  will  be  received  after  the  oral  argu¬ 
ment  begins,  except  as  provided  in  the  next  paragraph  of 
this  rule. 
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4.  No  brief  will  be  received  through  the  clerk  or  other¬ 
wise  after  a  case  has  been. argued  or  submitted,  except 
upon  special  leave  granted  in  open  court  after  notice  to 
opposing  counsel. 

24. 

FORM  OF  PRINTED  RECORDS,  PETITIONS,  BRIEFS,  ETC. 

All  records,  petitions,  motions  and  briefs,  printed  for 
the  use  of  the  court,  must  be  in  such  form  and  size  that 
they  can  be  conveniently  bound  together,  so  as  to  make 
an  ordinary  octavo  volume,  having  pages  6%  by  9% 
inches  and  type  matter  4%  by  7%  inches.  They  and  all 
quotations  contained  therein,  and  the  matter  appearing 
on  the  covers,  must  be  printed  in  clear  type  (never 
smaller  than  small  pica  or  11-point  type)  adequately 
leaded;  and  the  paper  must  be  opaque  and  unglazed. 
The  clerk  shall  refuse  to  receive  any  petition,  motion  or 
brief  which  has  been  printed  otherwise  than  in  substan¬ 
tial  conformity  to  this  rule. 

25. 

BRIEFS. 

1*.  The  counsel  for  plaintiff  in  error,  appellant  or  peti¬ 
tioner  shall  file  with  the  clerk,  at  least  three  weeks  before 
the  case  is  called  for  hearing,  forty  copies  of  a  printed 
brief,  one  of  which  shall,  on  application,  be  furnished  to 
each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  be  printed  as  prescribed  in  Rule  24 
and  shall  contain  in  the  order  here  indicated — 

(a)  A  subject  index  of  the  matter  in  the  brief,  with 
page  references,  and  a  table  of  the  cases  (alphabetically 
arranged),  text  books  and  statutes  cited,  with  references 
to  the  pages  where  they  are  cited. 

(b)  A  reference  to  the  official  report  of  the  opinions 
delivered  in  the  courts  below,  if  there  were  such  and  they 
have  been  reported. 
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(c)  A  concise  statement  of  the  grounds  on  which  the 
jurisdiction  of  this  court  is  invoked,  embodying:  (1) 
The  date  of  the  judgment  to  be  reviewed,  with  references 
to  pages  of  the  printed  record — e.  g.,  (R.  7) — where  the 
judgment  and  its  date  appear.  (2)  The  specific  claims 
advanced,  and  rulings  made,  in  the  lower  court  which  are 
relied  upon  as  the  basis  of  this  court’s  jurisdiction,  with 
page  references  to  the  printed  record.  (3)  A  definite 
reference  to  the  statutory  provisions  under  which  such 
jurisdiction  is  invoked.  (4)  A  reference  to  cases  believed 
to  sustain  the  jurisdiction. 

(d)  A  concise  statement  of  the  case  containing  all  that 
is  material  to  the  consideration  of  the  questions  presented, 
with  appropriate  page  references  to  the  printed  record, 
e.  g.,  (R.  12). 

(e)  A  specification  df  such  of  the  assigned  errors  as 
are  intended  to  be  urged. 

(f)  The  argument  (preferably  preceded  by  a  sum¬ 
mary)  exhibiting  clearly  the  points  of  fact  and  of  law 
being  presented,  citing  the  authorities  and  statutes  relied 
upon,  and  quoting  the  relevant  parts  of  such  statutes, 
federal  and  state,  as  are  deemed  to  have  an  important 
bearing.  If  the  statutes  are  long  they  should  be  set  out 
in  an  appendix. 

3.  The  counsel  for  a  defendant  in  error,  appellee  or 
respondent  shall  file  with  the  clerk  forty  printed  copies  of 
his  brief,  at  least  one  week  before  the  case  is  called  for 
hearing — such  brief  to  be  of  like  character  with  that 
required  of  the  other  party,  except  that  no  specification 
of  errors  need  be  given,  and  that  no  statement  of  the  case 
need  be  made  beyond  what  may  be  deemed  necessary  in 
correcting  any  inaccuracy  or  omission  in  the  statement  of 
•the  other  side. 

4.  When  there  is  no  assignment  of  errors,  as  required 
by  section  997  of  the  Revised  Statutes,  counsel  will  not  be 
heard,  except  at  the  request  of  the  court;  and  errors  not 
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specified  according  to  this  rule  will  be  disregarded,  save 
as  the  court,  at  its  option,  may  notice  a  plain  error  not 
assigned  or  specified. 

5.  When,  under  this  rule,  a  plaintiff  in  error,  appellant 
or  petitioner  is  in  default,  the  court  may  dismiss  the  case  ; 
and  when  a  defendant  in  error,  appellee  or  respondent  is 
in  default,  the  court  may  decline  to  hear  oral  argument 
in  his  behalf. 

6.  No  brief,  required  by  this  rule,  shall  be  filed  by  the 
clerk  unless  the  same  shall  be  accompanied  by  satisfactory 
proof  of  service  upon  counsel  for  the  adverse  party. 

26. 


ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error,  appellant  or  petitioner  shall 
be  entitled  to  open  and  conclude  the  argument.  But 
when  there  are  cross-appeals  they  shall  be  argued  together 
as  one  case,  and  the  plaintiff  in  the  court  below  shall  be 
entitled  to  open  and  conclude  the  argument. 

2.  When  no  oral  argument  is  made  for  one  of  the 
parties,  only  one  counsel  will  be  heard  for  the  adverse 
party. 

3.  Two  counsel,  and  no  more,  will  be  heard  for  each 
party,  save  that  in  cases  on  the  summary  docket  (see 
Rule  6,  paragraph  6)  only  one  counsel  will  be  heard  on 
the  same  side. 

4.  In  cases  on  the  regular  docket  (except  where  ques¬ 
tions  have  been  certified)  one  hour  on  each  side,  and  no 
more,  will  be  allowed  for  the  argument,  unless  more  time 
be  granted  before  the  argument  begins.  The  time  allowed 
may  be  apportioned  between  counsel  on  the  same  side,  at 
their  discretion;  but  a  fair  opening  of  the  case  shall  be 
made  by  the  party  having  the  opening  and  closing. 

5.  In  cases  where  questions  have  been  certified  to  this 
court  three-quarters  of  an  hour  shall  be  allowed  to  each 
side  for  oral  argument. 
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6.  In  cases  on  the  summary  docket  one-half  hour  on 
each  side,  and  no  more,  will  be  allowed  for  the  argument. 


27. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  of  the  court  shall  be  handed  to  the  clerk 
immediately  upon  the  delivery  thereof.  He  shall  cause 
the  same  to  be  printed  and  shall  deliver  a  copy  to  the 
reporter. 

2.  The  original  opinions  shall  be  filed  by  the  clerk  for 
preservation. 

3.  Opinions  printed  under  the  supervision  of  the  jus¬ 
tices  delivering  the  same  need  not  be  copied  by  the  clerk 
into  a  book  of  records;  but  at  the  end  of  each  term  he 
shall  cause  them  to  be  bound  in  a  substantial  manner,  and 
when  so  bound  they  shall  be  deemed  to  have  been 
recorded. 

28. 

INTEREST  AND  DAMAGES. 

1.  Where  judgments  for  the  payment  of  money  are 
affirmed,  and  interest  is  properly  allowable,  it  shall  be 
calculated  from  the  date  of  the  judgment  below  until  the 
same  is  paid,  at  the  same  rate  that  similar  judgments 
bear  interest  in  the  courts  of  the  State  where  such  judg¬ 
ment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  pro¬ 
ceedings  on  the  judgment  of  the  lower  court,  and  shall 
appear  to  have  been  sued  out  merely  for  delay,  damages 
at  a  rate  not  exceeding  10  per  cent.,  in  addition  to  interest, 
may  be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the 
payment  of  money  in  cases  in  equity,  unless  otherwise 
ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be 
allowed  only  if  specially  directed  by  the  court. 
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COSTS. 

1.  In  all  cases  where  any  writ  of  error,  appeal  or  writ 
of  certiorari  shall  be  dismissed  in  this  court,  costs  shall  be 
allowed  to  the  defendant  in  error,  appellee  or  respondent 
unless  otherwise  agreed  by  the  parties,  except  where  the 
dismissal  shall  be  for  want  of  jurisdiction,  when  only  the 
costs  incident  to  the  motion  to  dismiss  shall  be  allowed. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree 
by  this  court,  costs  shall  be  allowed  to  the  defendant  in 
error,  appellee  or  respondent  unless  otherwise  ordered  by 
the  court. 

3.  In  cases  of  reversal  of  any  judgmnt  or  decree  by 
this  court,  costs  shall  be  allowed  to  the  plaintiff  in  error, 
appellant  or  petitioner,  unless  otherwise  ordered  by  the 
court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  a  part  of  such  costs,  and  be  taxable 
in  that  court  as  costs  in  the  case. 

4.  No  costs  shall  be  allowed  in  this  court  either  for  or 
against  the  United  States,  except  where  specially  author¬ 
ized  by  statute  and  directed  by  the  court. 

5.  In  all  cases  of  the  dismissal  of  any  writ  of  error, 
appeal  or  writ  of  certiorari  in  this  court,  the  clerk  shall 
issue  a  mandate,  or  other  proper  process,  in  the  nature  of 
a  procedendo,  to  the  court  below,  so  that  further  proceed¬ 
ings  may  be  had  in  such  court  as  to  law  and  justice  may 
appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body 
of  the  mandate,  or  other  proper  process,  sent  to  the  court 
below,  and  annex  to  the  same  the  bill  of  items  taxed  in 
detail. 

7.  In  pursuance  of  the  act  of  March  3,  1883,  author¬ 
izing  and  empowering  this  court  to  prepare  a  table  of  fees 
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to  be  charged  by  the  clerk  of  this  court  the  following  table 
is  adopted : 

For  docketing  a  case  and  filing  and  indorsing  the  tran¬ 
script  of  the  record,  ten  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five 
cents. 

For  entering  any  rule,  or  for  making  or  copying  any 
record  or  other  paper,  twenty  cents  per  folio  of  each  one 
hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and 
indexing  the  same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance 
of  any  statute  or  order  of  court,  two  per  cent,  on  the 
amount  so  received,  kept,  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal, 
including  filing  of  preliminary  certificate  and  statement, 
fifteen  dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the 
printer,  in  all  cases,  including  records  presented  with  peti¬ 
tions  for  certiorari,  indexing  the  same,  supervising  the 
printing,  and  distributing  the  printed  copies  to  the  jus¬ 
tices,  the  reporter,  the  law  library,  and  the  parties  or  their 
counsel,  ten  cents  per  folio  of  each  one  hundred  words; 
but  where  the  necessary  printed  copies  of  the  record  as 
printed  for  the  use  of  the  court  below  are  furnished, 
charges  under  this  item  will  be  limited  to  any  additions 
printed  here  under  the  clerk’s  supervision. 

For  making  a  manuscript  copy  of  the  record,  when  re¬ 
quired  under  Rule  11,  twenty  cents  per  folio  of  each  one 
hundred  words,  but  nothing  in  addition  for  supervising 
the  printing. 

For  issuing  a  writ  of  error  and  accompanying  papers, 
five  dollars. 
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For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 
For  every  printed  copy  of  any  opinion  of  the  court  or 
any  justice  thereof,  certified  under  seal,  two  dollars. 

30. 


REHEARING. 

A  petition  for  rehearing  may  be  filed  with  the  clerk,  in 
term  time  or  in  vacation,  within  forty  days  after  judg¬ 
ment  is  entered,  but  not  later;  and  must  be  printed, 
briefly  and  distinctly  state  its  grounds,  and  be  supported 
by  a  certificate  of  counsel  to  the  effect  that  it  is  presented 
in  good  faith  and  not  for  delay.  Such  a  petition  is  not 
subject  to  oral  argument,  will  not  be  granted,  unless  a 
justice  who  concurred  in  the  judgment  desires  it,  and  a 
majority  of  the  court  so  determines. 

31. 

MANDATES. 

Mandates  shall  issue  as  of  course  after  the  expiration  of 
forty  days  from  the  day  the  judgment  is  entered,  irre¬ 
spective  of  the  filing  of  a  petition  for  rehearing,  unless  the 
time  is  shortened  or  enlarged  by  order  of  the  court,  or  of 
a  justice  thereof  when  the  court  is  not  in  session.  See 
Rule  29,  paragraph  5. 

32. 

DISMISSING  CASfes  IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error, 
or  the  appellant  and  appellee  in  an  appeal,  or  the  peti¬ 
tioner  and  respondent  in  a  writ  of  certiorari,  shall  in  vaca¬ 
tion,  by  their  attorneys  of  record,  file  with  the  clerk  an 
agreement  in  writing  that  such  writ  or  appeal  shall  be  dis¬ 
missed,  specifying  the  terms  as  respects  costs,  and  shall 


678 


RULES  OF  THE  COURT. 


pay  to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall 
be  the  duty  of  the  clerk  to  enter  such  dismissal  and  to  give 
to  either  party  requesting  it  a  copy  of  the  agreement 
filed ;  but  no  mandate  or  other  process  shall  issue  without 
an  order  of  the  court. 

33. 

APPEALS  AND  WRITS  OF  ERROR - BY  WHOM  ALLOWED - 

SUPERSEDEAS. 

1.  In  cases  where  an  appeal  or  writ  of  error  may  be 
had  from  a  district  court  to  this  court  the  same  may  be 
allowed,  in  term  time  or  in  vacation,  by  any  judge  of  the 
district  court,  including  a  circuit  judge  assigned  thereto, 
or  by  a  justice  of  this  court.  In  cases  where  an  appeal  or 
writ  of  error  may  be  had  from  a  circuit  court  of  appeals 
to  this  court  the  same  may  be  allowed,  in  term  time  or 
in  vacation  by  any  judge  of  the  circuit  court  of  appeals 
or  by  a  justice  of  this  court.  In  cases  where  a  writ  of 
error  may  be  had  from  a  state  court  of  last  resort  to  this 
court  the  same  may  be  allowed  in  term  time  or  in  vaca¬ 
tion  by  the  chief  justice  or  presiding  judge  of  the  state 
court  or  by  a  justice  of  this  court.  The  judge  or  justice 
allowing  the  appeal  or  writ  of  error  shall  take  the  proper 
security  for  costs  and  sign  the  requisite  citation  and  he 
may  also,  on  taking  the  requisite  security  therefor,  grant 
a  supersedeas  and  stay  of  execution  or  of  other  proceed¬ 
ings  under  the  judgment  or  decree,  pending  such  appeal 
or  writ  of  error.  See  Rev.  Stat.,  secs.  1000  and  1007,  and 
Rule  8.  For  stay  pending  application  for  review  on  writ 
of  certiorari  see  Rule  35,  paragraph  6. 

•2.  Supersedeas  bonds  must  be  taken,  with  good  and 
sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all 
damages  and  costs  if  he  fail  to  make  his  plea  good.  Such 
indemnity,  where  the  judgment  or  decree  is  for  the 
recovery  of  money  not  otherwise  secured,  must  be  for  the 
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whole  amount  of  the  judgment  or  decree,  including  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal; 
but  in  all  suits  where  the  property  in  controversy  neces¬ 
sarily  follows  the  event  of  the  suit,  as  in  real  actions, 
replevin,  and  in  suits  on  mortgages,  or  where  the  property 
is  in  the  custody  of  the  marshal  under  admiralty  process, 
as  in  the  case  of  capture  or  seizure,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody 
or  control  of  the  court,  indemnity  is  only  required  in  an 
amount  sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the 
suit,  and  just  damages  for  delay,  and  costs  and  interest 
on  the  appeal. 

34. 

QUESTIONS  CERTIFIED  BY  A  CIRCUIT  COURT  OF  APPEALS  OR 

THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF  COLUMBIA. 

(See  Sec.  239  of  the  Judicial  Code  as  amended  by  the  Act  of  February 

13,  1925.) 

1.  Where  a  circuit  court  of  appeals  or  the  Court  of 
Appeals  of  the  District  of  Columbia  shall  certify  to  this 
court  a  question  or  proposition  of  law,  concerning  which 
it  desires  instruction  for  the  proper  decision  of  a  cause, 
the  certificate  shall  contain  a  statement  of  the  nature  of 
the  cause  and  of  the  facts  on  which  such  question  or 
proposition  of  law  arises.  Questions  of  fact  cannot  be  so 
certified.  Only  questions  or  propositions  of  law  may  be 
certified,  and  they  must  be  distinct  and  definite. 

2:  If  in  such  a  cause  it  appears  that  there  is  special 
reason  therefor,  this  court  may  on  application,  or  on  its 
own  motion,  require  that  the  entire  record  be  sent  up  so 
that  it  may  consider  and  decide  the  whole  matter  in 
controversy  as  upon  writ  of  error  or  appeal. 

3.  Where  application  is  made  for  direction  that  the 
entire  record  be  sent  up,  the  application  must  be  accom¬ 
panied  by  a  certified  copy  thereof. 
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35. 

REVIEW  ON  WRIT  OF  CERTIORARI  OF  DECISIONS  OF  STATE 

COURTS,  CIRCUIT  COURTS  OF  APPEALS  AND  THE  COURT  OF 

APPEALS  OF  THE  DISTRICT  OF  COLUMBIA. 

(See  secs.  237  (b)  and  240  (a)  of  the  Judicial  Code  as  amended  by 
the  Act  of  February  13,  1925.) 

1.  A  petition  for  review  on  writ  of  certiorari  of  a  de¬ 
cision  of  a  state  court  of  last  resort,  a  circuit  court  of  ap¬ 
peals,  or  the  Court  of  Appeals  of  the  District  of  Columbia, 
shall  be  accompanied  by  a  transcript  of  the  record  in  the 
case,  including  the  proceedings  in  the  court  to  which  the 
writ  is  asked  to  be  directed.  See  United  States  v.  Rimer , 
220  U.  S.  547;  Furness,  Withy  &  Co.  v.  Yang  Tsze  Insur¬ 
ance  Assn.,  242  U.  S.  430;  Houston  Oil  Co.  v.  Goodrich, 
245  U.  S.  440;  Layne  &  Bowler  Corporation  v.  Western 
Well  Works,  261  U.  S.  387,  392;  Magnum  Import  Co.  v. 
Coty,  262  U.  S.  159,  163;  Southern  Power  Co.  v.  North 
Carolina  Public  Service  Co.,  263  U.  S.  508.  For  printing 
record  see  paragraph  7  of  this  rule. 

2.  The  petition  shall  contain  only  a  summary  and  short 
statement  of  the  matter  involved  and  the  reasons  relied 
on  for  the  allowance  of  the  writ.  A  supporting  brief  may 
be  included  in  the  petition,  but,  whether  so  included  or 
presented  separately,  it  must  be  direct,  concise  and  in  con¬ 
formity  with  Rules  24  and  25.  A  failure  to  comply  with 
these  requirements  will  be  a  sufficient  reason  for  denying 
the  petition.  Forty  printed  copies  of  the  petition  and 
supporting  brief  shall  be  filed.  The  petition  will  be 
deemed  in  time  when  it,  the  printed  record,  and  the  sup¬ 
porting  brief,  are  filed  with  the  clerk  within  the  period 
prescribed  by  section  8  of  the  Act  of  February  13,  1925. 

3.  Notice  of  the  filing  of  the  petition,  together  with  a 
copy  of  the  petition,  printed  record  and  supporting  brief, 
shall  be  served  by  the  petitioner  on  counsel  for  the  re¬ 
spondent  within  ten  days  after  the  filing,  and  due  proof 
of  service  shall  be  filed  with  the  clerk.  Counsel  for  the 
respondent  shall  have  two  weeks,  and  where  he  resides  in 
California,  Oregon,  Washington,  Nevada,  Idaho,  Utah, 
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Arizona,  New  Mexico,  Colorado,  Wyoming,  Montana,  or 
an  outlying  possession  shall  have  three  weeks,  after  no¬ 
tice,  within  which  to  file  forty  printed  copies  of  an  oppos¬ 
ing  brief,  conforming  to  Rules  24  and  25. 

4.  On  the  first  motion  day  following  the  expiration  of 
the  two  weeks  or  three  weeks,  as  the  case  may  be,  the  peti¬ 
tion,  record  and  brief  shall  be  submitted  by  the  clerk  to 
the  court  for  its  consideration. 

5.  A  review  on  writ  of  certiorari  is  not  a  matter  of 
right,  but  of  sound  judicial  discretion,  and  will  be  granted 
only  where  there  are  special  and  important  reasons  there¬ 
for.  The  following,  while  neither  controlling  nor  fully 
measuring  the  court’s  discretion,  indicate  the  character  of 
reasons  which  will  be  considered : 

(a)  Where  a  state  court  has  decided  a  federal  question 
of  substance  not  theretofore  determined  by  this  court,  or 
has  decided  it  in  a  way  probably  not  in  accord  with  appli¬ 
cable  decisions  of  this  court. 

(b)  Where  a  circuit  cfourt  of  appeals  has  rendered  a 
decision  in  conflict  with  the  decision  of  another  circuit 
court  of  appeals  on  the  same  matter;  or  has  decided  an 
important  question  of  local  law  in  a  way  probably  in  con¬ 
flict  with  applicable  local  decisions;  or  has  decided  an 
important  question  of  general  law  in  a  way  probably  un¬ 
tenable  or  in  conflict  with  the  weight  of  authority;  or  has 
decided  an  important  question  of  federal  law  which  has  not 
been,  but  should  be,  settled  by  this  court;  or  has  decided  a 
federal  question  in  a  way  probably  in  conflict  with  applica¬ 
ble  decisions  of  this  court;  or  has  so  far  departed  from  the 
accepted  and  usualcourse  of  judicial  proceedings,  or  so  far 
sanctioned  such  a  departure  by  a  lower  court,  as  to  call 
for  an  exercise  of  this  court’s  power  of  supervision. 

(c)  Where  the  Court  of  Appeals  of  the  District  of 
Columbia  has  decided  a  question  of  general  importance, 
or  a  question  of  substance  relating  to  the  construction 
or  application  of  the  Constitution,  or  a  treaty  or  statute, 
of  the  United  States,  which  has  not  been,  but  should  be, 
settled  by  this  court;  or  where  that  court  has  not  given 
proper  effect  to  an  applicable  decision  of  this  court. 

19458°— 25 - 47 
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6.  Section  8  (d)  of  the  Act  of  February  13,  1925, 
prescribes  the  mode  of  obtaining  a  stay  of  the  execution 
and  enforcement  of  a  judgment  or  decree  pending  an 
application  for  review  on  writ  of  certiorari.  The  stay 
may  be  granted  by  a  judge  of  the  court  rendering  the 
judgment  or  decree,  or  by  a  justice  of  this  court,  and  may 
be  conditioned  on  the  giving  of  security  as  in  that  section 
provided. ,  See  Rule  33. 

7.  The  record  must  be  printed  conformably  to  Rule  24, 
with  a  suitable,  index,  and  thirty  copies  filed  with  the 
clerk.  But  where  the  record  has  been,  printed  for  the  use 
of  the  court  below  and  the  necessary  copies  as  so  printed 
are  furnished,  it  shall  not  be  necessary  to  reprint  it  for 
this  court,  but  only  to  print  such  additions  as  may  be 
necessary  to  show  the  proceedings  in  that  court  and  the 
opinions  there.  When  the  petition  is  presented  it  will 
suffice  to  furnish  ten  copies  of  the  record  as  printed  below 
together  with  the  proceedings  and  opinion  in  that  court; 
but  if  the  petition  is  granted  the  requisite  additional 
printed  copies  must  be  promptly  supplied,  by  further 
printing  if  necessary. 

36. 

CERTIORARI  TO  A  CIRCUIT  COURT  OF  APPEALS  OR  THE  COURT 
OF  APPEALS  OF  THE  DISTRICT  OF  COLUMBIA  BEFORE 
JUDGMENT. 

(See  sec.  240  (a)  of  the  Judicial  Code  as  amended  by  the  Act  of 

February  13,  1925.) 

Proceedings  to  bring  up  to  this  court  on  writ  of  cer¬ 
tiorari  a  case  pending  in  a  circuit  court  of  appeals  or  the 
Court  of  Appeals  of  the. District  of  Columbia,  before 
judgment  is  given  in  such-  court,  should  conform,  as  near 
as  may  be,  to  the  provisions  of  Rule  35 ;  and  similar  con¬ 
siderations  in  respect  of  reasons  for  granting  or  refusing 
the  application  will  be  applied.  That  the-public  interest 
will  be  promoted  by  prompt  •  settlement  in  this  court  of 
the  questions  involved  may  constitute  a  sufficient  reason. 
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37. 

QUESTIONS  CERTIFIED  BY  THE  COURT  OF  CLAIMS. 

(See  sec.  3  (a)  of  the  Act  of  February  13,  1925.) 

t 

Where  the  Court  of  Claims  shall  certify  to  this  court  a 
question  of  law,  concerning  which  instructions  are  desired 
for  the  proper  disposition  of  a  case,  the.  certificate  shall 
contain  a  statement  of  the  case  and  of  the  facts  on  which 
such  question  arises.  Questions  of  fact  cannot  be  certi¬ 
fied.  The  certification  must  be  cdnfined  to  definite  and 
distinct  questions  of  law. 

38. 

JUDGMENTS  OF  THE  COURT  OF  CLAIMS-^-PETITIONS  FOR 
REVIEW  ON  CERTIORARI. 

(See  sec.  3  (b)  of  the  Act  of  February  13,  1925.) 

1.  In  any  case  in  the  Court  of  Claims  where  both 
parties  request  in  writing,  at  the  time  the  case  is  sub¬ 
mitted,  that  the  facts  be  specially  found,  it  shall  be  the 
duty  of  that  court  to  make  and  enter  special  findings  of 
fact  as  part  of  its  judgment. 

2.  In  any  case  in  that  court  where  special  findings  of 
fact  are  not  so  requested  at  the  time  the  case  is  submitted, 
a  party  aggrieved  by  the  judgment  may,  not  later  than 
twenty  days  after  its  rendition,  request  the  court  in  writ¬ 
ing  to  find  the  facts  specially;  and  thereupon  it  shall  be 
the  duty  of  the  court  to  make  special  findings  of  fact  in 
the  case  and,  by  an  appropriate  order,  to  make  them  a 
part  of  its  judgment.  The  judgment  shall  be  regarded  as 
remaining  under  the  court’s  control  for  this  purpose. 

3.  The  special  findings  required  by  the  two  preceding 
paragraphs  shall  be  in  the  nature  of  a  special  verdict,  and 
shall  set  forth  the  ultimate  facts  found  from  the  evidence, 
but  not  the  evidence  from  which  they  are  found. 

4.  A  petition  to  this  court  for  a  writ  of  certiorari  to 
review  a  judgment  of  the  Court  of  Claims  shall  be  accom¬ 
panied  by  a  certified  transcript  of  the  record  in  that  court, 
consisting  of  the  pleadings,  findings  of  fact,  judgment  and 
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opinion  of  the  court,  but  not  the  evidence.  The  petition 
shall  contain  only  a  summary  and  short  statement  of  the 
matter  involved  and  the  reasons  relied  on  for  the  allow¬ 
ance  of  the  writ.  The  petition  and  record  shall  be  filed 
with  the  clerk  and  thirty  copies  thereof  shall  be  printed 
under  his  supervision  in  the  same  way  and  upon  the  same 
terms  that  records  on  writs  of  error  and  appeals  are  re¬ 
quired  to  be  printed.  When  the  petition  and  record  are 
printed  the  petitioner  shall  forthwith  serve  a  copy  thereof 
on  the  respondent,  or  his  counsel  of  record,  and  shall  file 
with  the  clerk  due  proof  thereof. 

5.  Within  twenty  days  after  the  petition  and  record  are 
printed  the  petitioner  shall  file  with  the  cler*k  thirty  copies 
of  a  printed  brief  in  support  of  the  petition — the  brief  to 
conform  to  the  provisions  of  Rules  24  and  25;  and  the 
petitioner  shall  at  the  same  time  file  with  the  clerk  due 
proof  that  he  has  served  a  copy  of  the  brief  on  the  re¬ 
spondent  or  his  counsel,  together  with  a  notice  that  the 
petition  will  be  submitted  to  this  court  on  the  first  motion 
day  after  the  expiration  of  twenty  days  from  the  date  of 
such  service.  The  respondent  may  file  with  the  clerk 
thirty  printed  copies  of  an  opposing  brief,  conforming  to 
Rules  24  and  25,  at  any  time  during  that  twenty-day 
period.  On  the  first  motion  day  following  the  expiration 
of  that  period  the  petition  and  record,  with  the  briefs 
filed,  shall  be  submitted  by  the  clerk  to  the  court  for  its 
consideration. 

6.  The  same  general  considerations  will  control  in  re¬ 
spect  of  petitions  for  writs  of  certiorari  to  review  judg¬ 
ments  of  the  Court  of  Claims  as  are  applied  to  applica¬ 
tions  for  such  writs  to  other  courts.  See  paragraph  5  of 
Rule  35. 


39. 


JUDGMENTS  OF  SUPREME  COURT  OF  PHILIPPINE  ISLANDS — 
PETITIONS  FOR  REVIEW  ON  CERTIORARI. 

(See  sec.  7  of  the  Act  of  February  13,  1925.) 

Proceedings  to  bring  up  to  this  court  on  writ  of  certio¬ 
rari  a  case  from  the  Supreme  Court  of  the  Philippines 
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should  conform,  as  near  as  may  be,. to  the  provisions  of 
Rule  35.  The  same  general  considerations  which  control 
when  such  writs  to  other  courts  are  sought  will  be  applied 


ORDER  GRANTING  CERTIORARI. 

Whenever  application  for  a  writ  of  certiorari  to  review 
a  decision  of  any  court  is  granted,  the  clerk  shall  enter  an 
order  to  that  effect.  The  order  shall  also  direct  that  the 
certified  transcript  of  record  on  file  here  be  treated  as 
though  sent  up  in  response  to  a  formal  writ,  and  that 
notice  of  the  granting  of  the  application  be  given  to  the 
court  below  and  to  counsel  of  record.  A  formal  writ  shall 
not  issue  unless  specially  directed. 

41. 


RULES,  COSTS,  FEES,  ETC.,  ON  CERTIORARI. 

Where  not  otherwise  specially  provided,  the  rules 
relating  to  writs  of  error  and  appeals,  including  those 
relating  to  costs,  fees  and  interest,  shall  apply,  as  far  as 
may  be,  to  petitions  for,  and  causes  heard  on,  certiorari. 

42. 

CUSTODY  OF  PRISONERS  PENDING  A  REVIEW  OF  PROCEEDINGS 

IN  HABEAS  CORPUS. 

(See  Rev.  Stat.  seg.  765  and  Act  of  Feb.  13,  1925,  sec.  6.) 

1.  Pending  review  of  a  decision  refusing  a  writ  of 
habeas  corpus,  the  custody  of  the  prisoner  shall  not  be 
disturbed. 

2.  Pending  review  of  a  decision  discharging  a  writ  of 
habeas  corpus  after  it  has  been  issued,  the  prisoner  may 
be  remanded  to  the  custody  from  which  he  was  taken  by 
the  writ,  or  detained  in  other  appropriate  custody,  or 
enlarged  upon  recognizance  with  surety,  as  to  the  court 
or  judge  rendering  the  decision  may  appear  fitting  in  the 
circumstances  of  the  particular  case. 
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3.  Pending  review  of  a  decision  discharging  a  prisoner 
on  habeas  corpus,  he  shall  be  enlarged  upon  recognizance, 
with  surety,  for  his  appearance  to  answer  and  abide  by 
the  judgment  in  the  appellate  proceeding;  and  if  in  the 
opinion  of  the  court  or  judge  rendering  the  decision  surety 
ought  not  to  be  required  the  personal  recognizance  of  the 
prisoner  shall  suffice. 

4.  The  initial  order  respecting  the  custody  or  enlarge¬ 
ment  of  the  prisoner  pending  review,  as  also  any  recogni¬ 
zance  taken,  shall  be  deemed  to  cover  not  only  the  review 
in  the  intermediate  appellate  court  but  also  the  further 
possible  review  in  this  court;  and  only  where  special 
reasons  therefor  are  shown  to  this  court  will  it  disturb 
that  order,  or  make  any  independent  order  in  that  regard. 

43. 


NO  SESSION  ON  SATURDAY. 


The  court  will  not  hear  arguments  or  hold  open  sessions 
on  Saturday. 


44. 


ADJOURNMENT  OF  TERM. 

The  court  will  at  every  term  announce,  at  least  three 
weeks  in  advance,  the  day  on  which  it  will  adjourn,  and 
will  not  take  up  any  case  for  argument,  or  receive  any  case 
upon  briefs  or  upon  petition  for  certiorari,  within  two 
weeks  before  the  adjournment,  unless  otherwise  ordered 
for  special  cause  shown. 

45. 

ABROGATION  OF  PRIOR  RULES. 

These  rules  shall  become  effective  July  1,  1925  and 
shall  be  printed  as  an  appendix  to  266  U.  S.  The  rules 
promulgated  December  22,  1911,  appearing  in  222  U.  S. 
Appendix,  and  all  amendments  thereof  are  rescinded, 
but  this  shall  not  affect  any  proper  action  heretofore 
taken  under  them. 


APPENDIX  TO  BULE8. 


Act  or  February  13,  1925, 
Effective  May  13,  1925. 


An  Act  To  amend  the  Judicial  Code,  and  to  further  define  the  jur¬ 
isdiction  of  the  circuit  courts  of  appeals  and  of  the  Supreme  Court, 
and  for  other  purposes. 

_  Be  it  enacted  by  the  Senate  and  House  of  Representa ■? 
tives  of  the  United  States  of  America  in  Congress  assem¬ 
bled,  That  sections  128,  129,  237,  238,  239,  and  240  of  the 
Judicial  Code  as  now  existing  be,  and  they  are  severally, 
amended  as  reenacted  to  read  as  follows: 

Sec.  128.  (a)  The  circuit  courts  of  appeal  shall  have 
appellate  jurisdiction  to  review  by  appeal  or  writ  of  error 
final  decisions — 

“  First.  In  the  district  courts,  in  all  cases  save  where  a 
direct  review  of  the  decision  may  be  had  in  the  Supreme 
Court  under  section  238. 

Second.  In  the  United  States  district  courts  for 
Hawaii  and  for  Porto  Rico  in  all  cases. 

“  Third.  In  the  district  courts  for  Alaska  or  any  divi¬ 
sion  thereof,  and  for  the  Virgin  Islands,  in  all  cases,  civil 
•and  criminal,  wherein  the  Constitution  or  a  statute  or 
treaty  of  the  United  States  or  any  authority  exercised 
thereunder  is  involved ;  in  all  other  civil  cases  wherein  the 
value  in  controversy,  exclusive  of  interest  and  costs,  ex¬ 
ceeds  $1,000;  in  all  other  criminal  cases  where  the  offense 
charged  is  punishable  by  imprisonment  for  a  term  ex¬ 
ceeding  one  year  or  by.  death,  and  in  all  habeas  corpus 
proceedings;  and  in  the  district  court  for  the  Canal  Zone 
in  the  cases  and  mode  prescribed  in  the  Act  approved 
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September  21,  1922,  amending  prior  laws  relating  to  the 
Canal  Zone. 

“  Fourth.  In  the  Supreme  Courts  of  the  Territory  of 
Hawaii  and  of  Porto  Rico,  in  all  cases,  civil  or  criminal, 
wherein  the  Constitution  or  a  statute  or  treaty  of  the 
United  States  or  any  authority  exercised  thereunder  is 
involved ;  in  all  other  civil  cases  wherein  the  value  in  con¬ 
troversy,  exclusive  of  interest  and  costs,  exceeds  $5,000 
and  in  all  habeas  corpus  proceedings. 

“  Fifth.  In  the  United  States  Court  for  China,  in  all 
cases. 

“(b)  The  circuit  court  of  appeals  shall  also  have  ap¬ 
pellate  jurisdiction — 

“  First.  To  review  the  interlocutory  orders  or  decrees 
of  the  district  courts  which  are  specified  in  section  129. 

“Second.  To  review  decisions  of  the  district  courts 
sustaining  or  overruling  exceptions  to  awards  in  arbitra¬ 
tions,  as  provided  in  section  8  of  an  Act  entitled  ‘An  Act 
providing  for  mediation,  conciliation,  and  arbitration  in 
controversies  between  certain  employers  and  their  em¬ 
ployees,’  approved  July  15,  1913. 

“(c)  The  circuit  courts  of  appeal  shall  also  have  an 
appellate  and  supervisory  jurisdiction  under  sections  24 
and  25  of  the  Bankruptcy  Act  of  July  1,  1898,  over  all 
proceedings,  controversies,  and  cases  had  or  brought  in 
the  district  courts  under  that  Act  or  any  of  its  amend¬ 
ments,  and  shall  exercise  the  same  in  the  manner  pre¬ 
scribed  in  those  sections;  and  the  jurisdiction  of  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Ninth  Circuit  in  this  re¬ 
gard  shall  cover  the  courts  of  bankruptcy  in  Alaska  and 
Hawaii,  and  that  of  the  Circuit  Court  of  Appeals  for  the 
First  Circuit  shall  cover  the  court  of  bankruptcy  in  Porto 
Rico. 

“(d)  The  review  under  this  section  shall  be  in  the  fol¬ 
lowing  vcircuit  courts  of  appeal:  The  decisions  of  a  dis¬ 
trict  court  of  the  United  States  within  a  State  in  the  cir¬ 
cuit  court  of  appeals  for  the  circuit  embracing  such 
State;  those  of  the  District  Court  of  Alaska  or  any  di- 
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vision  thereof,  the  United  States  district  court,  and  the 
Supreme  Court  of  Hawaii,  and  the  United  States  Court 
for  China,  in  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit;  those  of  the  United  States  district  court  and  the 
Supreme  Court  of  Porto  Rico  in  the  Circuit  Court  of 
Appeals  for  the  First  Circuit;  those  of  the  District  Court 
of  the  Virgin  Islands  in  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit;  and  those  of  the  District  Court  of  the 
Canal  Zone  in  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit. 

“(e)  The  circuit  courts  of  appeal  are  further  em¬ 
powered  to  enforce,  set  aside,  or  modify  orders  of  the 
Federal  Trade  Commission,  as  provided  in  section  5  of 
‘An  Act  to  create  a.  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes/  approved 
September  26,  1914;  and  orders  of  the  Interstate  Com¬ 
merce  Commission,  the  Federal  Reserve  Board,  and  the 
Federal  Trade  Commission,  as  provided  in  section  11  of 
‘An  Act  to  supplement  existing  laws  against  unlawful  re¬ 
straints  and  monopolies,  and  for  other  purposes/  ap¬ 
proved  October  15,  1914. 

“  Sec-  12?-  Where,  upon  a  hearing  in  a  district  court, 
or  by  a  judge  thereof  in  vacation,  an  injunction  is 
granted,  continued,  modified,  refused,  or  dissolved  by  an 
interlocutory  order  or  decree,  or  an  application  to  dis¬ 
solve  or  modify  an  injunction  is  refused,  or  an  inter¬ 
locutory  order  or  decree  is  made  appointing  a  receiver, 
or  refusing  an  order  to  wind  up  a  pending  receivership  or 
to  take  the  appropriate  steps  to  accomplish  the  purposes 
thereof,  such  as  directing  a  sale  or  other  disposal  of  prop¬ 
erty  held  thereunder,  an  appeal  may  be  taken  from  such 
interlocutory  order  or  decree  to  the  circuit  court  of  ap¬ 
peals;  and  sections  239  and  240  shall  apply  to  such  cases 
in  .the  circuit  courts  of  appeals  as  to  other  cases  therein: 
Provided,  That  the  appeal  to  the  circuit  court  of  appeals 
must  be  applied  for  within  thirty  days  from  the  entry  of 
such  order  or  decree,  and  shall  take  precedence  in  the  ap¬ 
pellate  court;  and  the  proceedings  in  other  respects  in 
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the  district  court  shall  not  be  stayed  during  the  pendency 
of  such  appeal  unless  otherwise  ordered  by  the  court,  or 
the  appellate  court,  or  a  judge  thereof:  Provided,  how¬ 
ever,  That  the  district  court  may,  in  its  discretion,  re¬ 
quire  an  additional  bond  as  a  condition  of  the  appeal.” 

Sec.  237.  (a)  A  final  judgment  or  decree  in  any  suit  in 
the  highest,  court  of  a  State  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  valid¬ 
ity  of  a  treaty  or  statute  of  the  United  States, 
and  the  decision  is  against  its  validity;  or  where 
is  drawn  in  question  the  validity  of  a  statute  of 
any  State,  on  the  ground  of  its  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  its  validity,  may  be  reviewed 
by  the  Supreme  Court  upon  a  writ  of  error.  The  writ 
shall  have  the  same  effect  as  if  the  judgment  or  decree 
had  been  rendered  or  passed  in  a  court  of  the  United 
States.  The  Supreme  Court  may  reverse,  modify,  or  af¬ 
firm  the  judgment  or  decree  of  such  State  court,  and  may, 
in  its*  discretion,  award-  execution  or  remand  the  cause  to 
the  court  from  which  it  was  removed  by  the  writ. 

“(b)  It  shall  be  competent  for  the  Supreme  Court,  by 
certiorari,  to  require  that  there  be  certified  to  it  for  re¬ 
view  and  determination,  with  the  same  power  and  au¬ 
thority  and  with  like  effect  as  if  brought  up  by  writ  of 
error,  any  cause  wherein  a  final  judgment  or  decree  has 
been  rendered  or  passed  by  the  highest  court  of  a  State 
in  which  a  decision  could  be  had  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of  the 
United  States;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of  any  State  on  the  ground  of 
its  being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States;  or  where  any  title,  right,  privi¬ 
lege,.  or  immunity  is  specially  set  up  or  claimed  by  either 
party  under  the  Constitution,  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised  under,  the 
United  States;  and  the  power  to  review  under  this  para¬ 
graph  may  be  exercised  as  well  where  the  Federal  claim 
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is  sustained  as  where  it  is  denied.  Nothing  in  this  para¬ 
graph  shall  be  construed  to  limit  or  detract  from  the 
right  to  a  review  on  a  writ  of  error  in  a  case  where  such 
a  right  is  conferred  by  the  preceding  paragraph;  nor  shall 
the  fact  that  a  review  on  a  writ  of  error  might  be  obtained 
under  the  preceding  paragraph  be  an  obstacle  to  grant¬ 
ing  a  review  on  certiorari  under  this  paragraph. 

“(c)  If  a  writ  of  error  be  improvidently  sought  and  al¬ 
lowed  under  this  section  in  a  case  where  the  proper  mode 
of  invoking  a  review  is  by  a  petition  for  certiorari,  this 
alone  shall  not  be  a  ground  for  dismissal;  but  the  papers 
whereon  the  writ  of  error  was  allowed  shall  be  regarded 
and  acted  on  as  a  petition  for  certiorari  and  as  if  duly 
presented  to  the  Supreme  Court  at  the  time  they  were 
presented  to  the  court  or  judge  by  whom  the  writ  of  error 
was  allowed:  Provided,  That  where  in  such  a  case  there 
appears  to  be  no  reasonable  ground  for  granting  a  peti¬ 
tion  for  certiorari  it  shall  be  competent  for  the  Supreme 
Court  to  adjudge  to  the  respondent  reasonable  damages 
for  his  delay,  and  single  or  double  costs,  as  provided  in 
section  1010  of  the  Revised  Statutes.” 

“  Sec.  238.  A  direct  review  by  the  Supreme  Court  of 
an  interlocutory  or  final  judgment  or  decree  of  a  district 
court  may  be  had  where  it  is  so  provided  in  the  following 
Acts  or  parts  of  Acts,  and  not  otherwise : 

“(1)  Section  2  of  the  Act  of  February  11,  1903,  ‘  to  ex¬ 
pedite  the  hearing  and  determination  ’  of  certain  suits 
brought  by  the  United  States  under  the  antitrust  or  inter¬ 
state  commerce  laws,  and  so  forth. 

“(2)  The  Act  of  March  2,  1907,  ‘  providing  for  writs  of 
error  in  certain  instances  in  criminal  cases  ’  where  the 
decision  of  the  district  court  is  adverse  to  the  United 
States. 

“(3)  An  Act  restricting  the  issuance  of  interlocutory 
injunctions  to  suspend  the  enforcement  of  the  statute  of 
a  State  or  of  an  order  made  by  an  administrative  board 
or  commission  created  by  and  acting  under  the  statute  of 
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a  State,  approved  March  4,  1913,  which  Act  is  hereby 
amended  by  adding  at  the  end  thereof,  ‘  The  requirement 
respecting  the  presence  of  three  judges  shall  also  apply  to 
the  final  hearing  in  such  suit  in  the  district  court ;  and  a 
direct  appeal  to  the  Supreme  Court  may  be  taken  from  a 
final  decree  granting  or  denying  a  permanent  injunction  in 
such  suit/. 

“(4)  So  much  of  'An  Act  making  appropriations  to  sup¬ 
ply  urgent  deficiencies  in  appropriations  for  the  fiscal  year 
1913,  and  for  other  purposes/  approved  October  22,  1913, 
as  relates  to  the  review  of  interlocutory  and  final  judg¬ 
ments  and  decrees  in  suits  to  enforce,  suspend,  or  set  aside 
orders  of  the  Interstate  Commerce  Commission  other 
than  for  the  payment  of  money. 

“(5)  Section  316  of  ‘An  Act  to  regulate  interstate  and 
foreign  commerce  in  livestock,  livestock  products,  dairy 
products,  poultry,  poultry  products,  and  eggs,  and  for 
other  purposes’  approved  August  15,  1921.” 

“  Sec.  239.  In  any  case,  civil  or  criminal,  in  a  circuit 
court  of  appeals,  or  in  the  Court  of  Appeals  of  the  Dis¬ 
trict  of  Columbia,  the  court  at  any  time  may  certify  to 
the  Supreme  Court  of  the  United  States  any  questions 
or  propositions  of  law  concerning  which  instructions  are 
desired  for  the  proper  decision  of  the  cause;  and  there¬ 
upon  the  Supreme  Court  may  either  give  binding  instruc¬ 
tions  on  the  questions  and  propositions  certified  or  may 
require  that  the  entire  record  in  the  cause  be  sent  up  for 
its  consideration,  and  thereupon,  shall  decide  the  whole 
matter  in  controversy  in  the  same  manner  as  if  it  had 
been  brought  there  by  writ  of  error  or  appeal.” 

Sec.  240.  (a)  In  any  case,  civil  or  criminal,  in  a  cir¬ 
cuit  court  of  appeals,  or  in  the  Court  of  Appeals  of  the 
District  of  Columbia,  it  shall  be  competent  for  the  Su¬ 
preme  Court  of  the  United  States,  upon  the  petition  of 
any  party  thereto,  whether  Government  or  other  litigant, 
to  require  by  certiorari,  either  before  or  after  a  judgment 
or  decree  by  such  lower  court,  that  the  cause  be  certified 
to  the  Supreme  Court  for  determination  by  it  with  the 
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same  power  and  authority,  and  with  like  effect,  as  if  the 
cause  had  been  brought  there  by  unrestricted  writ  of 
error  or  appeal. 

(b)  Any  case  in  a  circuit  court  of  appeals  where  is 
drawn  in  question  the  validity  of  a  statute  of  any  State, 
on  the  ground  of  its  being  repugnant  to  the  Constitu¬ 
tion,  treaties,  or  laws  of  the  United  States,  and  the  de¬ 
cision  is  against  its  validity,  may,  at  the  election  of  the 
party  relying  on  such  State  statute,  be  taken  to  the 
Supreme  Court  for  review  on  writ  of  error  or  appeal;  but 
in  that  event  a  review  on  certiorari  shall  not  be  allowed 
at  the  instance  of  such  party,  and  the  review  on  such 
writ  of  error  or  appeal  shall  be  restricted  to  an  examina¬ 
tion  and  decision  of  the  Federal  questions  presented  in 
the  case. 

“(c)  No  judgment  or  decree  of  a  circuit  court  of  ap¬ 
peals  or  of  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia  shall  be  subject  to  review  by  the  Supreme  Court 
otherwise  than  as  provided  in  this  section.” 

Sec.  2.  That  cases  in  a  circuit  court  of  appeals  under 
section  8  of  “An  Act  providing  for  mediation,  concilia¬ 
tion,  and  arbitration  in  controversies  between .  certain 
employers  and  their  employees,”  approved  July  15,  1913; 
under  section  5  of  “An  Act  to  create  a  Federal  Trade 
Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,”  approved  September  26,  1914;  and 
under  section  11  of  “An  Act  to  supplement  existing  laws 
against  unlawful  restraints  and  monopolies,  and  for  other 
purposes,”  approved  October  15,  1914,  are  included 
among  the  cases  to  which  sections  239  and  240  of  the 
Judicial  Code  shall  apply. 

Sec.  3.  (a)  That  in  any  case  in  the  Court  of  Claims, 
including  those  begun  under  section  180  of  the  Judicial 
Code,  that  court  at  any  time  may  certifiy  to  the  Supreme 
Court  any  definite  and  distinct  questions  of  law  concern¬ 
ing  which  instructions  are  desired  for  the  proper  disposi¬ 
tion  of  the  cause ;  and  thereupon  the  Supreme  Court  may 
give  appropriate  instructions  on  the  questions  certified 
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and  transmit  the  same  to  the  Court  of  Claims  for  its 
guidance  in  the  further  progress  of  the  cause. 

(b)  In  any  case  in  the  Court  of  Claims,  including  those 
begun  under  section  180  of  the  Judicial  Code,  it  shall  be 
competent  for  the  Supreme  Court,  upon  the  petition  of 
either  party,  whether  Government  or  claimant,  to  require, 
by  certiorari,  that  the  cause,  including  the  findings  of  fact 
and  the  judgment  or  decree,  but  omitting  the  evidence,  be 
certified  to  it  for  review  and  determination  with  the  same 
power  and  authority,  and  with  like  effect,  as  if  the  cause 
had  been  brought  there  by  appeal. 

(c)  All  judgments  and  decrees  of  the  Court  of  Claims 
shall  be  subject  to  review  by  the  Supreme  Court  as  pro¬ 
vided  in  this  section,  and  not  otherwise. 

Sec.  4.  That  in  cases  in  the  district  courts  wherein  they 
exercise  concurrent  jurisdiction  with  the  Court  of  Claims 
or  adjudicate  claims  against  the  United  States  the  judg¬ 
ments  shall  be  subject  to  review  in  the  circuit  courts  of 
appeals  like  other  judgments  of  the  district  courts;  and 
sections  239  and  240  of  the  Judicial  Code  shall  apply  to 
such  cases  in  the  circuit  courts  of  appeals  as  to  other  cases 
therein. 

Sec.  5.  That  the  Court  of  Appeals  of  the  District  of 
Columbia  shall  have  the  same  appellate  and  supervisory 
jurisdiction  over  proceedings,  controversies,  and  cases  in 
bankruptcy  in  the  District  of  Columbia  that  a  circuit 
court  of  appeals  has  over  such  proceedings,  controversies, 
and  cases  within  its  .circuit,  and  shall  exercise  that  juris¬ 
diction  in  the  same  manner  as  a  circuit  court  of  appeals 
is  required  to  exercise  it. 

Sec.  6.  (a)  In  a  proceeding  in  habeas  corpus  in  a  dis¬ 
trict  court,  or  before  a  district  judge  or  a  circuit  judge,  the 
final  order  shall  be  subject  to  review,  on  appeal,  by  the 
circuit  court  of  appeals  of  the  circuit  wherein  the  proceed¬ 
ing  is  had.  A  circuit  judge  shall  have  the  same  power  to 
grant  writs  of  habeas  corpus  within  his  circuit  that  a  dis¬ 
trict  judge  has  within  his  district;  and  the  order  of  the 
circuit  judge  shall  be  entered  in  the  records  of  the  district 


JURISDICTIONAL  ACT.  695 

court  of  the  district  wherein  the  restraint  complained  of 
is  had. 

(b)  In  such  a  proceeding  in  the  Supreme  Court  of  the 
District  of  Columbia,  or  before  a  justice  thereof,  the  final 
order  shall  be  subject  to  review,  on  appeal,  by  the  Court 
of  Appeals  of  that  District. 

(c)  Sections  239  and  240  of  the  Judicial  Code  shall  apply 
to  habeas  corpus  cases  in  the  circuit  courts  of  appeals  and 
in  the  Court  of  Appeals  of  the  District  of  Columbia  as 
to  other  cases  therein. 

(d)  The  provisions  of  sections  765  and  766  of  the  Re¬ 
vised  Statutes,  and  the  provisions  of  an  Act  entitled  “An 
Act  restricting  in  certain  cases  the  right  of  appeal  to  the 
Supreme  Court  in  habeas  corpus  proceedings,”  approved 
March  10,  1908,  shall  apply  to  appellate  proceedings 
under  this  section  as  they  heretofore  have  applied  to 
direct  appeals  to  the  Supreme  Court. 

Sec.  7.  That  in  any  case  in  the  Supreme  Court  of  the 
Philippine  Islands  wherein  the  Constitution,  or  any 
statute  or  treaty  of  the  United  States  is  involved,  or 
wherein  the  value  in  controversy  exceeds  $25,000,  or 
wherein  the  title  or  possession  of  real  estate  exceeding  in 
value  the  sum  of  $25,000  is  involved  or  brought  in  ques¬ 
tion,  it  shall  be  competent  for  the  Supreme  Court  of  the 
United  States,  upon  the  petition  of  a  party  aggrieved  by 
the  final  judgment  or  decree,  to  require,  by  certiorari,  that 
the  cause  be  certified  to  it  for  review  and  determination 
with  the  same  power  and  authority,  and  with  like  effect, 
as  if  the  cause  had  been  brought  before  it  on  writ  of  error 
or  appeal;  and,  except  as  provided  in  this  section,  the 
judgments  and  decrees  of  the  Supreme  Court  of  the  Phil¬ 
ippine  Islands  shall  not  be  subject  to  appellate  review. 

Sec.  8.  (a)  That -no  writ  of  error,  appeal,  or  writ  of 
certiorari,  intended  to  bring  any  judgment  or  decree  be¬ 
fore  the  Supreme  Court  for  review  shall  be  allowed  or 
entertained  unless  application  therefor  be  duly  made 
within  three  months  after  the  entry  of  such  judgment  or 
decree,  excepting  that  writs  of  certiorari  to  the  Supreme 
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Court  of  the  Philippine  Islands  may  be  granted  where 
application  therefor  is  made  within  six  months:  Provided, 
That  for  good  cause  shown  either  of  such  periods  for  ap¬ 
plying  for  a  writ  of  certiqrari  may  be  extended  not  exceed¬ 
ing  sixty  days  by  a  justice  of  the  Supreme  Court. 

(b)  Where  an  application  for  a  writ  of  certiorari  is 
made  with  the  purpose  of  securing  a  removal  of  the  case 
to  the  Supreme  Court  from  a  circuit  court  of  appeals  or 
the  Court  of  Appeals  of  the  District  of  Columbia  before 
the  court  wherein  the  same  is  pending  has  given  a  judg¬ 
ment  or  decree  the  application  may  be  made  at  any  time 
prior  to  the  hearing  and  submission  in  that  court. 

(c)  No  writ  of  error  or  appeal  intended  to  bring  any 
judgment  or  decree  before  a  circuit  court  of  appeals  for 
review  shall  be  allowed  unless  application  therefor  be  duly 
made  within  three  months  after  the  entry  of  such  judg¬ 
ment  or  decree. 

(d)  In  any  case  in  which  the  final  judgment  or  decree 
of  any  court  is  subject  to  review  by  the  Supreme  Court 
on  writ  of  certiorari,  the  execution  and  enforcement  of 
such  judgment  or  decree  may  be  stayed  for  a  reasonable 
time  to  enable  the  party  aggrieved  to  apply  for  and  to 
obtain  a  writ  of  certiorari  from  the  Supreme  Court.  The 
stay  may  be  granted  by  a  judge  of  the  court  rendering 
the  judgment  or  decree  or  by  a  justice  of  the  Supreme 
Court,  and  may  be  conditioned  on  the  giving  of  good 
and  sufficient  security,  to  be  approved  by  such  judge  or 
justice,  that  if  the  aggrieved  party  fails  to  make  applica¬ 
tion  for  such  writ  within  the  period  allotted  therefor,  or 
fails  to  obtain  an  order  granting  his  application,  or  fails 
to  make  his  plea  good  in  the  Supreme  Court,  he  shall 
answer  for  all  damages  and  costs  which  the  other  party 
may  sustain  by  reason  of  the  stay. 

•  Sec.  9.  That  in  ,any  case  where  the  power  to  review, 
whether  in  the  circuit  courts  of  appeals  or  in  the  Su¬ 
preme  Court,  depends  upon  the  amount  or  value  in  con¬ 
troversy,  such  amount  or  value,  if  not  otherwise  satis¬ 
factorily  disclosed  upon  the  record,  may  be  shown  and 
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ascertained  by  the  oath  of  a  party  to  the  cause  or  by 
other  competent  evidence. 

Sec.  10.  That  no  court  having  power  to  review  a  judg¬ 
ment  or  decree  of  another  shall  dismiss  a  writ  of  error 
solely  because  an  appeal  should  have  been  taken,  or  dis¬ 
miss  an  appeal  solely  because  a  writ  of  error  should  have 
been  sued  out;  but  where  such  error  occurs  the  same  shall 
be  disregarded  and  the  court  shall  proceed  as  if  in  that 
regard  its  power  to  review  were  properly  invoked. 

Sec.  11.  (a)  That  where,  during  the  pendency  of  an 
action,  suit,  or  other  proceeding  brought  by  or  against 
an  officer  of  the  United  States,  or  of  the  District  of  Co¬ 
lumbia,  or  the  Canal  Zone,  or  of  a  Territory  or  an  insular 
possession  of  the  United  States,  or  of  a  county,  city,  or 
other  governmental  agency  of  such  Territory  or  insular 
possession,  and  relating  to  the  present  or  future  discharge 
of  his  official  duties,  such  officer  dies,  resigns,  or  otherwise 
ceases  to  hold  such  office,  it  shall  be  competent  for  the 
court  wherein  the  action,  suit,  or  proceeding  is  pending, 
whether  the  court  be  one  of  first  instance  or  an  appellate 
tribunal,  to  permit  the  cause  to  be  continued  and  main¬ 
tained  by  or  against  the  successor  in  office  of  such  officer, 
if  within  six  months  after  his  death  or  separation  from 
the  office  it  be  satisfactorily  shown  to  the  court  that  there 
is  a  substantial  need  for  so  continuing  and  maintaining 
the  cause  and  obtaining  an  adjudication  of  the  questions 
involved. 

(b)  Similar  proceedings  may  be  had  and  taken  where 
an  action,  suit,  or  proceeding  brought  by  or  against  an 
officer  of  a  State,  or  of  a  county,  city,  or  other  govern¬ 
mental  agency  of  a  State,  is  pending  in  a  court  of  the 
United  States  at  the  time  of  the  officer’s  death  or  sepa¬ 
ration  from  the  office. 

(c)  Before  a  substitution  under  this  section  is  made,  the 
party  or  officer  to  be  affected,  unless  expressly  consenting 
thereto,  must  be  given  reasonable  notice  of  the  applica¬ 
tion  therefor  and  accorded  an  opportunity  to  present  any 
objection  which  he  may  have. 

1&4580— 25 - 48 
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Sec.  12.  That  no  district  court  shall  have  jurisdiction 
of  any  action  or  suit  by  or  against  any  corporation  upon 
the  ground  that  it  was  incorporated  by  or  under  an  Act 
of  Congress:  Provided,  That  this  section  shall  not  apply 
to  any  suit,  action,  or  proceeding  brought  by  or  against  a 
corporation  incorporated  by  or  under  an  Act  of  Congress 
wherein  the  Government  of  the  United  States  is  the  owner 
of  more  than  one-half  of  its  capital  stock. 

Sec.  13.  That  the  following  statutes  and  parts  of  stat¬ 
utes  be,  and  they  are,  repealed: 

Sections  130,  131,  133,  134,  181,  182,  236,  241,  242,  243, 
244,  245,  246,  247,  248,  249,  250,  251,  and  252  of  the 
Judicial  Code. 

Sections  2,  4,  and  5  of  “An  Act  to  amend  an  Act  entitled 
‘An  Act  to  codify,  revise,  and  amend  the  laws  relating  to 
the  judiciary/  approved  March  3,  1911/’  approved  Jan¬ 
uary  28,  1915. 

Sections  2,  3,  4,  5,  and  6  of  “An  Act  to  amend  the  Judi¬ 
cial  Code,  to  fix  the  time  when  the  annual  term  of  the 
Supreme  Court  shall  commence,  and  further  to  define  the 
jurisdiction  of  that  court,”  approved  September  6,  1916. 

Section  27  of  “An  Act  to  declare  the  purpose  of  the 
people  of  the  United  States  as  to  the  future  political  status 
of  the  people  of  the  Philippine  Islands,  and  to  provide  a 
more  autonomous  government  for  those  islands,”  approved 
August  29,  1916. 

So  much  of  sections  4,  9,  and  10  of  “An  Act  to  provide 
for  the  bringing  of  suits  against  the  Government  of  the 
United  States,”  approved  March  3,  1887,  as  provides  for 
a  review  by  the  Supreme  Court  on  writ  of  error  or  appeal 
in  the  cases  therein  named. 

So  much  of  “An  Act  restricting  in  certain  cases  the  right 
of  appeal  to  the  Supreme  Court  in  habeas  corpus  pro¬ 
ceedings,”  approved  March  10,  1908,  as  permits  a  direct 
appeal  to  the  Supreme  Court. 

So  much  of  sections  24  and  25  of  the  Bankruptcy  Act 
of  July  1,  1898,  as  regulates  the  mode  of  review  by  the 
Supreme  Court  in  the  proceedings,  controversies,  and 
cases  therein  named. 


JURISDICTIONAL  ACT.  699 

So  much  of  “An  Act  to  provide  a  civil  government  for 
Porto  Rico,  and  for  other  purposes/’  approved  March  2, 
1917,  as  permits  a  direct  review  by  the  Supreme  Court  of 
cases  in  the  courts  in  Porto  Rico. 

-  So  much  of  the  Hawaiian  Organic  Act,  as  amended  by 
the  Act  of  July  9,  1921,  as  permits  a  direct  review  by  the 
Supreme  Court  of  cases  in  the  courts  in  Hawaii 

So  much  of  section  9  of  the  Aet  of  August  24,  1912, 
relating  to  the  government  of  the  Canal  Zone  as  desig¬ 
nates  the  cases  in  which,  and  the  courts  by  which,  the 
judgments  and  decrees  of  the  district  court  of  the  Canal 
Zone  may  be  reviewed. 

Sections  763  and  764  of  the  Revised  Statutes. 

An  Act  entitled  “An  Act  amending  section  764  of  the 
Revised  Statutes,”  approved  March  3,  1885. 

An  Act  entitled  “An  Act  to  prevent  the  abatement  of 
certain  actions,”  approved  February  8,  1899. 

An  Act  entitled  “An  Act  to  amend  section  237  of  the 
Judicial  Code,”  approved  February  17,  1922. 

An  Act  entitled  “An  Act  to  amend  the  Judicial  Code 
in  reference  to  appeals  and  writs  of  error,”  approved  Sep¬ 
tember  14,  1922. 

All  other  Acts  and  parts  of  Acts  in  so  far  as  they  are 
embraced  within  and  superseded  by  this  Act  or  are  incon¬ 
sistent  therewith. 

Sec.  14.  That  this  Act  shall  take  effect  three  months 
after  its  approval;  but  it  shall  not  affect  cases  then  pend¬ 
ing  in  the  Supreme  Court,  nor  shall  it  affect  the  right 
to  a  review,  or  the  mode  or  time  for  exercising  the  same, 
as  respects  any  judgment  or  decree  entered  prior  to  the 
date  when  it  takes  effect. 

Approved,  February  13,  1925. 
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INDEX. 


ADMIRALTY: 

1.  Collision,  with  spur  dike,  not  in  admiralty  jurisdic¬ 
tion.  The  Panoil . 


Page. 
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2.  Liability  of  United  States,  as  claimant,  and  Fleet  Cor¬ 

poration  as  stipulator,  for  damages,  interest  and  costs  in 
collision  case.  United  States  v.  The  Thekla. .  328 

3.  Limitation  of  Liability.  Action  under  Merchant  Marine 

Act  for  damages  for  personal  injury  or  death  of  seaman, 
subject  to  limitation  of  liability  (Rev.  Stats.  4283)  and  Ad¬ 
miralty  Rule  51,  providing  for  injunction.  In  re  East 
River  Co .  '  ^55 

4.  Personal  Injuries.  State  Law.  In  action  in  state  court 

for  maritime  tort,  instruction  that  jury  might  consider  pro¬ 
visions  of  local  law  regulating  duty  of  employers  to  fur¬ 
nish  safe  scaffolds,  etc.  was  erroneous.  Robins  Dry  Dock 
Co.  v.  Dahl. . . .  44g 

5.  Id.  Injury  suffered  while  repairing  vessel  afloat,  gov¬ 
erned  by  maritime  law.  Id. 

6.  Id.  Injuries  in  repairing  vessel  in  floating  dock,  within 

jurisdiction  of  District  Court.  Gonsalves  v.  Morse  Dry 
Dock  Co . . .  171 

7.  Suits  in  Admiralty  Act,  substitutes  right  in  personam 

against  United  States  for  right  in  rem  against  its  vessels. 
Shewan  &  Sons  v.  United  States . .  108 

8.  Id.  Not  necessary  that  merchant  vessel  be  employed  as 
such  when  action  commenced.  Id. 

ALIENS: 

1.  Habeas  Corpus.  Qualifications  of  aliens  remitted  to  im¬ 

migration  authorities  and  not  decided  by  court  in  habeas 
corpus.  Tod  v.  Waldman . . .  113,  547 

2.  Id.  Immigrants .;  Custody  of  and  bail,  when-  unlawfully 
denied  appeal  to  Secretary  of  Labor.  Id. 

3.  Id.  Order  remanding  to  immigration  authorities  for  fur¬ 
ther  hearing  should  be  followed  by  discharge  if  hearing  not 
granted  seasonably.  Id. 
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4.  Hearing  and  Record.  Immigration  authorities  should 
pass  upon  issues  made  by  appellant,  and  its  record  and  the 
return  in  habeas  corpus  should  reveal  proceedings  and  rul¬ 
ings  in  detail.  Id. 

AMENDMENT: 

After  Reversal,  allowed  while  court  has  control  of  record; 
and  may  be  allowed  by  this  court.  Norton  v.  Lamey . 511 

ANTI-TRUST  ACT.  See  Interstate  Commerce  Acts. 

APPEAL.  See  Jurisdiction;  Procedure;  Supersedeas. 

Is  a  proceeding  in  the  original  cause  and  suit  is  pending 
until  appeal  disposed  of.  Mackenzie  v.  Engelhard  Co.....  131 

APPEARANCE: 

Objection  to  venue  not  waived  by.  Davis  v.  O’Hara. . . .  314 

ARMY  PAY.  See  Claims. 

ASSESSMENTS.  See  Taxation. 

ASSIGNMENTS.  See  Patents  for  Inventions. 

ATTACHMENT: 

Federal  Right  may  be  enforced  through  state  court  by  at¬ 


tachment.  St.  Louis,  B.  &  M.  Ry.  v.  Taylor .  200 

ATTORNEY  GENERAL: 

Authority  to.  sue  for  United  States.  Sanitary  District  v. 
United  States . . . .  405 

ATTORNEYS  FEES.  See  Const.  Law.  IX,  8. 

BANKRUPTCY  ACT: 


1.  Bankrupt  as  Witness.  Compulsion.  Sec.  21a  adopts 


general  rules  of  evidence;  does  not  take  away  privilege 
against  self-incrimination,  nor  differentiate  between  bank¬ 
rupt  and  other  witnesses.  McCarthy  v.  Amdstein .  34 

2.  Discharge,  to- withhold  for  failure  to  keep  accounts,  etc., 
intent  to  conceal  financial  condition  must  be  shown.  Gerdes 
v.  Lustgarten . .  321 


3.  Id.  False  Financial  Statement.  Lapse  of  time  imma¬ 
terial  if  credit  extended  thereon.  Id. 
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4.  Exemptions  under  state  law  only  such  as  exist  when 

petition  filed.  White  v.  Stump .  310 

5.  Homestead  Exemption  in  Idaho  dependent  on  filing  decla¬ 
ration  in  Recorder’s  office.  Id. 

6.  Interest.  1%  per  month  on  income  tax,  not  penalty,  and 
allowable  on  claim  of  Government.  United  States  v.  Childs . .  304 

BILL  OF  EXCEPTIONS: 

Settled  after  death  of  trial  judge.  Wan  v.  United  States. . .  1 

BOILER  INSPECTION  ACT: 

1.  Standard  Prescribed,  sufficiently  definite.  Baltimore  & 

Ohio  R.  Co.  v.  Groeger .  521 

2.  Id.  Carriers  to  determine  condition  of  boilers  and  need 
hot  furnish  best  contrivances.  Id. 

BONDS.  See  Admiralty,  2. 

BOUNDARY.  Report  of  Commissioners,  Oklahoma  v.  Texas . .  546 

CANAL  ZONE: 

1.  Panama  Civil  Code,  Art.  2341  made  operative  in  Canal 
Zone  by  Executive  Order  of  May  9,  1904,  and  confirmed 

by  Act  of  Aug.  24,  1912.  Panama  R.  R.  v.  Rock .  209 

2.  Id.  Construction  vof  by  Spanish  speaking  countries  ac¬ 
corded  only  persuasive  force.  Id. 

3.  Id.  Damages.  Death.  Art.  2341  does  not  grant  cause 
of  action  for  death  by  negligence.  Id. 

CARRIERS.  See  Boiler  Inspection  Act;  Const.  Law,  III, 

IX;  Garnishment;  Interstate  Commerce  Acts;  Safety 
Appliance  Acts. 

1.  Discriminatory  Tax.  Subject  to  injunction.  Chicago,  G. 

W.  Ry.  v.  Kendall. . . . . .  94 

2.  Rates,  making  of,  legislative  not  judicial  function.  Id. 

3.  Negligence.  Action  under  Federal  Employers’.  Liability 
Act  for  death  of  engineer  caused  by  own  negligence,  not 
sustainable  on  contributory  negligence  of  train  crew.  Davis 

v.  Kennedy  . . . . . i .  147 

4.  Id.  At  common  law  and  Roman  civil  law  no  action  for 

death.  Panama  R.  R.  v.  Rock .  209 
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5.  Id.  Venue.  Action  against  Director  General  of  Rail¬ 

roads,  brought  where  plaintiff  resides  or  cause  of  action 
arose.  Davis  v.  O’Hara .  314 

6.  Private  Carrier.  Can  not  be  converted  into  public  utility 

by  compulsory  statute. \  Michigan  Comm.  v.  Duke... . 590 


CAREY  ACT.  See  Waters. 


CERTIORARI.  See  Jurisdiction. 

Effect  of  Denial.  See  Farmers  Bank  v.  Wilkinson .  503 

CLAIMS.  See  Eminent  Domain;  War  Risk  Insurance  Act. 

1.  Adjustments  of  Canceled  War  Contracts,  not  binding  until 

approved  by  Board  of  Contract  Review,  when  so  stipu¬ 
lated.  Kunhardt  &  Co.  v.  United  States .  537 

2.  Army  Pay.  Additional  pay  to  clerks  at  headquarters  in 

Philippines,  not  for  chief  clerk  paid  out  of  lump  sum  appro¬ 
priations.  United  States  v.  Morrow . .  531 


3.  Id.  Judgment  of  Court  of  Claims  Conclusive  as  to 
right  of  officer  to  receive  future  pay,  United  States  v.  Moser.  236 

4.  Damages.  '  Depreciation  of  Vessel.  Government  not 
liable  for  depreciation  of  sale  value  of  vessel  held  by  claim¬ 
ant  for  use  in  complying  with  contract  later  canceled. 


Kunhardt  &  Co.  v.  United  States .  537 

5.  Dent  Act.  Agreement  not  performed  in  whole  or  in  part 
nor  expenditures  made  on  faith  of  it.  Bedding  Co.  v. 
United  States .  491 


6.  Tucker  Act.  Writing.  Express  Contract,  must  be  writ¬ 
ten  and  signed,  under  Rev.  Stats.  §  3744.  Id. 

7.  Id.  Implied  Contract,  none  in  absence  of  authority  to 
requisition  goods.  Id. 

8.  Lever  Act,  §  10,  proceedings  under  not  based  on  con¬ 
tract;  brought  in  District  Court.  Id. 

9.  Moneys  Paid  by  Foreign  Governments.  Duty  of  Sec¬ 

retary  of  Treasury  to  pay  on  certificate  of  Secretary  of 
State;  and  right  of  equitable  claimant,  not  named  in  cer¬ 
tificate,  to  secure  payment  through  injunction  and  receiver. 
Mellon  v.  Orinoco  Iron  Co . . . .  121 

10.  Rescission.  Anticipated  Profits.  After  acceptance  by 
Government  of  proposal  to  rescind,  attempt  by  claimant 
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to  reserve  right  to  recover  anticipated  profits,  too  late. 
Savage  Arms  Co.  v.  U.  S .  217 

11.  Pleadings.  Sufficiency.  Allegations  of  petition  in  Court 
of  Claims  held  insufficient  to  show  agreement  upon  part 
of  United  States  to  purchase  claimant’s  wool.  Richardson 
&  Co.  v.  United  States . . .  541 


12.  War  Materials.  Public  Sale.  Rescission.  Government 

may  exercise  option  to  rescind,  reserved  in  advertisement, 
by  refusing  contract  with  bidder  to  whom  property  knocked 
down.  Erie  Coal  Co.  v.  United  States .  518 

13.  Writing,  when  required  by  Rev.  Stats.  §  3744  for  public 
sales  of  surplus  war  supplies.  Id. 

CLAYTON  ACT.  See  Interstate  Commerce  Acts. 

COMMON  LAW.  See  Negligence. 

COMPENSATION.  See  Eminent  Domain. 

CONDEMNATION.  See  Eminent  Domain. 

CONDITIONS: 

Power  of  Secretary  of  Interior  to  withhold  consent  to  in¬ 
vestment  of  Indian  funds,  implies  power  to  impose  con¬ 
ditions.  Sunderland  v.  United  States .  226 

CONFESSIONS.  See  Evidence. 

When  deemed  involuntary.  Wan  v.  United  States .  1 

CONFLICT  OF  LAWS.  See  Garnishment;  Insurance. 

CONSTITUTIONAL  LAW.  See  Eminent  Domain. 

I.  Judicial,  p.  706.' 

II.  Treaties,  p.  706. 

III.  Commerce  Clause,  p.  706. 

IV.  Exports,  p.  707. 

V.  Full  Faith  and  Credit,  p.  707. 

VI.  Indians,  p.  707. 

VII.  Preference  of  Ports,  p.  .707. 

VIII.  Fifth  Amendment,  p.  707. 

IX.  Fourteenth  Amendment,  p.  707. 

X.  Fifteenth  Amendment,  p.  709. 

XI.  Sixteenth,  Amendment,  p.  709. 
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CONSTITUTIONAL  LAW— Continued. 

I.  Judiciary.  See  Jurisdiction.  Page 

1.  Counterclaim  against  United  States,  can  not  be  enter¬ 

tained  without  statutory  authority.  Nassau  Smelting 
Work  v.  United  States . 161 

2.  Contempt.  Jury  Tried.  Clayton  Act,  providing  for  jury 

trial  in  certain  specified  kinds  of  contempt,  constitutional. 
Michaelson  v.  United  States .  42 

3.  Id.  Power  of  lower  federal  courts  to  punish  for  contempt 
may  be  regulated  by  Congress  within  limits  not  precisely 
defined.  Id. 

II.  Treaties. 

Great  Lakes  Treaty,  with  Great  Britain,  power  of  United 
States  to  enforce  by  enjoining  diversions  of  water  from  Lake 
Michigan.  Sanitary  District  v.  United  States . 405 

TIE.  Commerce  Clause. 

1.  Interstate  Motor  Transportation  over  state  highway,  not 

subject  to  state  regulation  requiring  owner  to  furnish  in¬ 
demnity  bond  and  assume  burdens  and  duties  of  common 
carrier.  Michigan  Commission  v.  Duke . .  570 

2.  Privilege  Tax  on  Foreign  Corporations,  based  on  pro¬ 

portion  of  authorized  non-par-value  shares  represented  by 
business  in  State,  unconstitutional.  Air-Way  Corp.  v.  Day . .  71 

3.  Id.  Tax,  cannot  be  imposed  where  corporation  does 

only  interstate  business.  Ozark  Pipe  Line  v.  Monier . 555 

4.  Id.  Activities  of  Oil  Pipe  Co.  held  not  local.  Id. 

5.  Sale  of  “ Kosher  ”  Meats,  regulation  of.  Hygrade  Pro¬ 
vision  Co.  v.  Sherman. . . . . . 497 

6.  Intrastate  Fares  of  Electric  Railroads,  power  of  Con¬ 
gress  to  provide  for  increasing,  to  prevent  discrimination 
against  interstate  commerce,  United  States  v.  Village 

of  Hubbard . . 474 

7.  Id.  Contracts,  with  municipalities  fixing  such  fares,  do 
not  affect  this  power  of  Congress.  Id. 

8.  Diversions  from  Great  Lakes,  may  be  enjoined  by 

United  States,  though  occasioned  by  sanitary  necessity  of 
State.  Sanitary  District  v.  United  States . . 405 
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CONSTITUTIONAL  LAW — Continued. 

9.  Attachment  of  Traffic  Balances,  due  carrier  of  another 
State,  held  not  unreasonable  burden  on  interstate  commerce. 

St.  L.  B.  &  M.  Ry.  v.  Taylor . . .  200 

10.  Delegation  of  Power.  Congress  may  delegate  power  to 

Commission  to  require  preference  in  order  of  purposes  for 
shipping  coal,  and  violation  of  its  rules  may  be  made  a  crime. 
Avent  v.  United  States . . . _  ^27 

IV.  Exports: 


Tax  on  net  income  from,  Nat.  Paper  Co.  v.  Bowers .  373 

V.  Full  Faith  and  Credit  Clause. 

•See  Aetna  Life  Ins.  Co.  v.  Dunken. .  3gg 

VI.  Indians. 

1.  Land  Purchased  for  Indian,  restrictions  on  his  dispositive 

power  may  be  imposed  by  United  States  though  land  sub¬ 
ject  to  state  laws;  Sunderland  v.  United  States...- .  226 

2.  Despoilment.  Power  to  prevent  continues  while  Indians 


remain  wards  of  Government.  Id. 

VII.  Preference  of  Ports. 

Parties  Complaining.  Avent  v.  United  States .  127 

VIII.  Fifth  Amendment. 

1.  Just  Compensation.  Does  not  include  diminution  .of  value 
of  land  not  taken.  Campbell  v,  United  States . 368 


2.  Jury  Trial.  In  state  court  determined  by  local  law. 


Southern  Ry.  v.  Durham. . .  178 

3.  Self -Incrimination.  Bankrupt,  examined  concerning  prop¬ 
erty  under  bankruptcy  act.  McCarthy  v.  Amdstein .  34 

4.  Confession,  involuntary,  excluded  from  jury.  Wan  v. 

United  States . . .  1 


IX.  Fourteenth  Amendment. 

(1)  Due  Process. 

1.  Describing  Offense.  Criminal  statute  is  constitutional, 
though  its  prohibition  uncertain  in  exceptional  cases,  when 
acts  are  made  criminal  only  when  performed  with  specific 
intent.  Hy grade  Provision  Co.  v.  Sherman .  497 
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CONSTITUTIONAL  LAW— Continued.  : 

2.  Id.  State  law  punishing  sale,  etc.  of  meats  falsely  repre¬ 
sented  as  “Kosher.”  Id. 

3.  Evidence.  Duty  of  party  to  offer,  to  sustain  defense  of 

federal  rights.  Southern  Ry.  v.  Durham . 


4.  Foreign  Corporation  Privilege  Tax,  measured  by  alloca¬ 

ting  to  taxing  State  portion  of  total  net  income  of  the  pre¬ 
vious  year  determined  by  ratio  of  certain  classes  of  assets 
held  locally  to  all  assets  of  those  classes,  is  valid;  though 
the  local  business  yielded  no  net  income.  Bass  etc.  v.  Tax  _ 
Comm.  . . . . •'  •  271 

a 

5.  Garnishment.  State  may  authorize  garnishment  of  future 

wages,  and  whether  this  is  against  pubic  policy  is  not  a 
federal  question.  Endicott  Co.  v.  Encyclopedia  Press . 285 

6.  Id.  Judgment  debtor  not  entitled  to  additional  notice 
before  issuance  of  garnishment.  Id. 

7.  Motor  Transportation.  State  cannot  convert  private  in¬ 
terstate  carrier  into  public  utility.  Michigan  Commission 

v.  Duke . . . . * .  570 


8.  Foreign  Insurance  Contract.  Penalty  and  Attorneys 
Fees,  cannot  be  imposed  on  insurance  company  as  to  policy 
made  in  and  governed  by  laws  of  another  State.  Aetna  Life 
Ins.  Co.  v.  Dunken . . 


9.  Road  Assessments.  Where  improvement  project  aban¬ 
doned,  State  may  defray  expense  of  inquiry  by  assessing 


the  lands.  Missouri  Pac.  R.  Co.  v.  Road  District .  187 

# 

10.  Id.  Valid,  when,  notiee  .gave  sufficient  time  and  suffi¬ 
ciently  described  lands  affected.  House  v.  Road  Dist .  175 


11.  Id.  Discrimination.  Objection  that  lands  assessed  not 
benefited,  while  others  not  assessed  were,  without  merit.  Id. 

(12.  Id.  Legislature  may  prorate  costs  to  lands  benefited 
by  road  improvement  and  “  benefits  ”  may  include  estimated 
future  gains  from  railroad  traffic.  Kansas  City  Ry.  v. 
Road  District .  379 


(2)  Equal  Protection  of  the  Laws.  See  IX,  (1),  1,  7,  9—11, 
supra. 

1.  Dismissal  of  Suit.  '  Where  appeal  dismissed  by  state  court 
upon  ground  that  cause  of  action  (denial  of  right  to  vote) 
had  ceased  to  exist  (election  had  been  held),  dismissal  did 
not  violate  constitutional  rights.  Love  v.  Griffith .  32 


INDEX. 


709 


CONSTITUTIONAL  LAW— Continued. 

2.  Corporation  Privilege  Tax.  Imposed  on  foreign  corpora¬ 
tion  based  on  proportion  of  authorized  non-par  value  shares 
represented  by  property  and  business  in  the  State,  uncon¬ 


stitutional.  Air-Way  Corp.  v.  Day .  71 

3.  Discriminating  assessment.  When  unconstitutional,  Chi¬ 
cago  Great  Western  Ry.  v.  Kendall .  94 

4.  Special  Assessments.  Unconstitutional  only  where  dis¬ 

crimination  manifest  and  unreasonable,  Kansas  City  Ry.  v. 
Road  District  . .  379 


5.  Id.  Benefits  need  not  be  direct  or  immediate,  but  must 
have  better  basis  than  mere  speculation  or  conjecture.  Id. 

6.  Id.  Benefits  to  railway  property  may  consist  of  gains 
from  increased  traffic  reasonably  expected  to  result  from  the 
improvement.  Id. 

X.  Fifteenth  Amendment.  See  Love  v.  Griffith .  32 

XI.  Sixteenth  Amendment. 

1.  Net  Income  jrom  Exports,  taxable  consistently  with  Art. 

1,  §  9.  Cl.  5  of  Constitution.  National  Paper  &  Type  Co.  v. 

Bowers . . . .  373 

2.  Discrimination,  between  foreign  and  domestic  corpora¬ 
tions.  Id. 

1  '  x 

CONSTRUCTION.  See  Contempt;  Estoppel;  Statutes. 
CONTEMPT: 

1.  Civil.  Proceeding  to  enforce  rights  of  petitioner  held 

civil,  not  criminal.  Terminal  R.  R.  Assn.  v.  United  States. .  17 

2.  Id.  Construction  of  Decree.  Facts  found  must  con¬ 
stitute  plain  violation.  Id. 

3.  Injury,  must  be  shown.  Id. 

4.  Scope  of  Review.  Merits  of  order  disobeyed  not  re¬ 


opened.  Farmers  Bank  v.  Wilkinson .  503 

5.  Federal  Courts.  Jurisdiction.  Inherent  power  to  punish 

may  be  regulated  by  Congress  within  limits  not  precisely 
defined.  Michaelson  v.  United  States . . .  42 

6.  Clayton  Act.  Jury  Trial.  Constitutional.  Limited  to 
criminal  contempts  specified  in  act.  Id. 
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CONTRACTS.  See  Claims.  } 

1.  Depreciation.  Under  agreement  in  lease  (made  before 
war,  expiring  after  war)  that  difference  between  value  of 
property  when  leased,  and  at  expiration,  should  be  fixed  by 


appraisers,  pre-war  values  should  be  used.  Ferries  Co.  v. 
United  States . .  260 

2.  Damages.  Sales.  Upon  breach,  if  seller,  in  reselling,  pays 

less  freight  than  he  must  have  under  the-  contract,  differ¬ 
ence  should  be  credited  to  buyer  in  estimating  damages. 
Miller  v.  Robertson . . .  243 

3.  Formality.  Rev.  Stats.  §  3744,  requiring  contracts  to  be 
in  writing  etc.  applies  to  public  sales  of  surplus  supplies  of 

Government.  Erie  Coal  Co.  v.  United  States . . 518 

See  Bedding  Co.  v.  United  States .  491 

4.  Mutuality.  Contract  to  ship  buyer,  during  specified 


period,  total  production  of  ore  of  specified  grade,  and  giving 
buyer  option  on  higher  and  lower  grades,  held  mutual  and 
valid.  Miller  v.  Robertson .  243 

5.  Corporations.  Contract  by  subsidiary  for  sale  of  ore  does 
not  include  ore  of  another  subsidiary  of  same  parent'  cor¬ 
poration,  which,  if  controlled  by  contracting  company,  might 
be  deemed  included.  Id. 

6.  Id.  Intercorporate  relations  of  two  subsidiaries  no 
ground  for  deducting  from  damages  suffered  by  one  through 
refusal  of  third  party  to  take  ore  under  contract,  the  profits 
made  by  the  other  through  subsequent  purchase  and  treat¬ 
ment  of  the  ore.  Id. 

7.  Interest.  Demand.  Attempted  service  of  process  held 
sufficient  to  start  interest.  Id. 

8.  Pleading  Condition.  Contract  to  pay  depreciation  after 
appraisal;  appraisal  must  be  averred.  Kunhardt  &  Co. 

v.  United  States .  537 

9.  Rescission.  Anticipated  Profits.  After  acceptance  by 

Government  of  proposal  to  rescind,  claimant  can  not  reserve 
right  to  recover  anticipated  profits.  Savage  Arms  Corpora¬ 
tion  v.  United  States . .  217 

10.  Power  of  Congress  to  alter  electric  railway  fares  fixed 

by  contract  between  railway  and  municipality.  United 
States  v.  Village  of  Hubbard . .- .  475 


CONTRIBUTORY  NEGLIGENCE.  See  Carriers. 
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CONVEYANCES: 

Restraint  on  Alienation,  power  of  United  States  to  impose, 
respecting  land  in  State  purchased  for  Indian  with  his 
money.  Sunderland  v.  United  States .  226 

CORPORATIONS.  See  Insurance;  Taxation,  2-5;  Trading 
with  Enemy  Act;  Contracts,  5,  6. 

1.  Judgment  Determining  Share  Ownership,  binds  corpora¬ 

tion  which  allows  transfer  pending  litigation  against  reg¬ 
istered  owner  with  notice  of  his  'successful  opponent’s  claim. 
Mackenzie  v.  Engelhard  Co .  131 

2.  Id.  Facts  that  successful  party  obtained  no  supersedeas 
on  appeal  from  prior  adverse  judgment,  and  perfected  title 
by  buying  shares  under  subsequent  judgment  at  nominal 
figure,  do  t*ot  relieve  corporation.  Id. 

COSTS: 

Liability  of  United  States.  See  United  States  v.  The 
Thekla .  qoq 


COUNTERCLAIMS : 

Against  Government.  See  Nassau  Smelting  Works  v.  United 
States . . . . 

COURTS.  See  Jurisdiction;  Procedure. 

CRIMINAL  LAW.  See  Jury. 

1.  Abusive  Language,  Picketing,  etc.,  held  prima  facie  vio¬ 
lations  of  Wise.  Rev.  Stats.  192i,  §  4466c.  Michaelson  v. 


United  States. . . .  42 

2.  Contempt.  Proceeding,  not  to  vindicate  authority  of 

court  but  to  enforce  rights  of  petitioner,  held  civil.  Ter¬ 
minal  Assn.  v.  United  States . . .  17 

3.  Id.  Criminal  contempt  an  independent  proceeding,  no 

part  of  original  cause.  Michaelson  v.  United  States .  42 

4.  Criminal  Appeals  Act,  no  writ  of  error  where  verdict  di¬ 
rected  by  court.  United  States  v.  Weissman .  377 

5.  Injunction,  to  restrain,  proceedings  under  unconstitutional 
statute  to  protect  property  rights.  Hygrade  Provision  Co. 

v.  Sherman .  497 

6.  Self-incrimination.  Privilege  against  available  in  bank¬ 
ruptcy  and  other  proceedings.  McCarthy  v.  Amdstein _  34 
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7.  Confession,  when  involuntary.  W an  v.  United  States...  1 

8.  Violation  of  Rides  of  I.  C.  C.,  preferring  coal  ship¬ 
ments.  Avent  v.  United  States . .  127 

9.  Definition  of  Offense,  in  statute.  Hygrade  Provision  Co. 

v.  Sherman .  497 


DAMAGES.  See  Claims;  Contracts;  Eminent  Domain. 

1.  Against  United  States  and  Fleet  Corporation.  United 
States  v.  Norwegian  Barque  “  Thekla” . . 


2.  Corporations.  Contract  of  Sale.  Profits  made  by  one 

subsidiary  corporation  in  smelting  ores  sold*  it  by  another, 
not  deductible  from  damages  suffered  by  latter  from  breach 
by  third  party  of  contract  to  buy  the  ores  originally.  Miller 
v.  Robertson . . . . . 

3.  Id.  Damages  for  unauthorized  transfer  of  shares.  Mac¬ 
kenzie  v.  Englehard  Co . 

4.  Death.  At  common  and  Roman  civil  law,  no  action  for 


death..  Panama  R.  R.  v.  Rock . . .  209 

5.  Freight  Charges,  when  deducted  from  damages  for  breach 
of  contract  of  sale.  Miller  v.  Robertson. . . .  243 


6.  Interest,  on  unliquidated  damages  included  when  neces¬ 
sary  in  fixing  fair  compensation.  Id. 

7.  Anticipated  Profits.  Savage  Arms  Co.  v.  U.  S . 217 

DEATH.  S.ee  Negligence. 


DEED.  See  Indians. 


DEMAND.  See  Contracts,  7. 

DENT  ACT.  See  Claims  5;  Jurisdiction  YI. 

DIRECTOR  GENERAL  OF  RAILROADS: 

Suits  Against,  see  Davis  v.  O’Hara . .  314 

DISCRIMINATION.  See  Constitutional  Law,  FX;  Interstate 
Commerce  Acts. 

ELECTIONS: 

Right  to  vote.  See  Love  v.  Griffith 
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ELECTRIC  RAILROAD  FARES.  See  Interstate  Commerce 
Acts,  IV,  9. 

EMINENT  DOMAIN: 

1.  Condemnation  of  Lease.  In  requisitioning  property,  a 
lease  thereon  is  part  of  property  taken  and  promise  of 


Government  to  pay  is  implied.  Duckett  &  Co.  v.  United 
States  .  149 

2.  Just  Compensation,  when  part  of  owner’s  land  taken  and 
remainder  injured  by  acquisition  and  use  of  lands  of  others 
adjoining,  Campbell  v.  United  States . 369 


EMPLOYER  AND  EMPLOYEE: 

Railroads.  Strikers.  Under  §  20,  Clayton  Act,  railroads  are 
“  employers  ”  and  strikers  are  “  employees.”  Michaelson  v. 
United  States . . . . .  42 

EMPLOYERS  LIABILITY  ACT.  See  Carriers,  3. 

Defective  Boiler,  liability  of  carrier  for  resulting  accident. 
Baltimore  &  Ohio  R.  Co.  v.  Groeger. . . . . .  521 

EQUITY.  See  Criminal  Law,  5;  Injunction;  Trusts. 

ESTOPPEL.  See  Patents  for  Inventions. 

1.  Inconsistent  Positions,  party  estopped  from,  in  litigation. 

Nassau  Smelting  Works  v.  United  States .  101 

2.  United  States.  Even  if  possible  for  United  States  to 

estop  itself  by  grant  or  contract  from  exercising  its  power 
in  matters  of  national  concern,  its  act  must  be  strictly 
construed  against  such  a  result.  Sanitary  District  v.  United 
States .  405 

EVIDENCE.  See  Interstate  Commerce  Acts,  15. 

1.  Bankruptcy  Act.  General  rules  of  evidence,  including 


those  against  self-incrimination,  adopted  by  §  21a.  Mc¬ 
Carthy  v.  Amdstein .  34 

2.  Confession.  Excluded  from  jury  if  undisputed  evidence 

shows  not  voluntary.  Wan  v.  United  States .  1 

3.  Negligence.  Evidence  held  sufficient  to  go  to  jury  on 
whether  defective  condition  of  crown  sheet  of  boiler  was 


contributing  cause  of  explosion.  B.  &  0.  R.  Co.  v.  Groeger.  521 

19458°— 25 - 49 
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EXCEPTIONS:  Page. 

Bill  of.  Settlement,  after  death  of  trial  judge!  Wan  v. 
United  States... . 1 

EXEMPTION.  See  Bankruptcy  Act. 

EXPORTS.  See  Taxation,  3. 

FEDERAL  CONTROL.  See  Limitations;  Venue. 

FINAL  JUDGMENT.  See  Judgments;  Jurisdiction. 

FLEET  CORPORATION: 

Liability  as  Stipulator,  for  damages,  interest  and  costs  in 
admiralty' case.  United  States  v.  “Thekla” .  328 

FORECLOSURE.  See  Parties,  3. 

FRIVOLOUS  QUESTIONS.  See  Jurisdiction,  III,  (2),  3;  (3),  6. 
FULL  FAITH  AND  CREDIT : 

See  Aetna  Life.  Ins.  Co.  v  <Dunkin .  389 

GARNISHMENT: 

1.  Foreign  Railroad  Corporation.  Traffic  balances  gar¬ 
nished  in  foreign  state  court  to  enforce  federal  cause  of 
action  arising  elsewhere  under  Carmack  Amendment,  though 
personal  service  not  had  and  action  therefore  not  maintain¬ 
able  in  federal  court.  St.  Louis,  B.  &  M.  Ry.  v.  Taylor...  200 

2.  Notice.  Judgment  debtor  not  entitled  to  additional  no¬ 

tice  before  issuance  of  garnishment.  Endicott  Co.  v.  En¬ 
cyclopedia  Press . . . . 285 

3.  Future  Wages,  may  be  garnished  and  whether  statute  au¬ 
thorizing  it  is  against  public  policy,  not  a  federal  ques¬ 
tion.  Id. 

GREAT  LAKES.  See  Waters. 

GUARDIAN  AND  WARD.  See  Porto  Rico. 

HABEAS  CORPUS: 

1.  Aliens.  Qualifications  for  admission  remitted  to  immi¬ 
gration  authorities  for  determination.  Tod  v.  Waldman. . . .  113 

2.  Id.  Custody  of,  bail,  etc.,  pending  appeal  to  Secretary, 

Id. 
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HABEAS  CORPUS — Continued. 

3.  Id.  Return,  of  immigration  officers  should  reveal  their 
proceedings  and  rulings  in  detail.  Id. 

4.  Id.  Discharge.  Order  remanding  immigrants  for  further 
hearing  by  Secretary  should  be  followed  by  discharge  if 
hearing  not  granted  seasonably.  Id. 

HIGHWAYS.  See  Constitutional .  Law,  III,  1. 

HOMESTEAD  EXEMPTION.  See  Bankruptcy  Act. 

INDIANS: 

1.  Lands.  Alienation.  Restriction.  Direction  by  Secretary 
of  Interior  embodied  in  a  deed  to  Indian,  held  sufficient  to 
show  restriction  on  alienation.  Sunderland  v.  United  States.  226 

2.  Id.  United  States  may  restrict  right  of  Indian  to  alienate 
land  purchased  with  funds  derived  from  sale  of  other  re¬ 
stricted  lands.  Id. 

3.  Id.  Parties.  United  States  not  bound  by  decree  quiet¬ 
ing  title  to  restricted  Indian  land,  when  it  was  not  party 
to  suit.  Id. 

4.  Osage.  Income,  of  incompetent  adult,  how  payable,  under 

Act  Mar.  3,  1921.  Work  v.  Lynn . ' . . .  161 

5.  Id.  Provision  of  statute  for  payment  under  supervision 
of  Superintendent  of  Agency  does  not  authorize  Secretary 
of  the  Interior  to  impose  restriction  as  to  investment  by 
guardian.  Id. 

6.  Osage  Wards.  Secretary  of  Interior  may  invoke  action  by 
county  court  in  matters  affecting  estates.  Id. 

7.  Parties.  Tribal  Property.  United  States  indispensable 

party  in  class  suit  affecting  property  which  it  claims  to  be 
tribal;  and  cannot  be  sued  without  its  consent.  Morrison  v. 
Work  .  431, 507 

8.  Id.  One  Indian  cannot  maintain  class  suit  to  restrain 
disposition  of  funds  held  by  Government  in  trust  for 
Chippewas.  Id. 

9.  Five  Civilized  Tribes.  Findings  by  Commissioner,  upon 

matters  merely  collateral  not  conclusive  in  subsequent  pro¬ 
ceedings.  Norton  v.  Lamey . . .  511 

10.  Parties.  Secretary  of  Interior,  and  not  Superintendent 

of  Agency  or  disbursing  agent,  has  power  and  responsibility 
of  making  payments  to  incompetent  Osages,  and  is  necessary 
party  to  suit  to  enforce  payment.  Webster  v.  Fall . .  507 
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INJUNCTION.  See  Attorney  General;  Interstate  Commerce 
Acts,  15;  United  States. 

1.  Discretion.  Mandatory  injunction  not  granted  of  right. 

Morrison  v.  Work .  481 

2.  Of  Criminal  Proceedings.  Hygrade  Provision  Co.  v.  Sher¬ 
man . . 497 

3.  Discriminating  Tax.  Fact  that  tax  is  imposed  directly 

by  a*  state  board  which  deals  with  the  other  taxes  only  as 
tribunal  equalizing  assessments  between  counties,  does  not 
prevent  equitable  relief.  Chicago,  Great  Western  Ry.  v. 
Kendall .  94 

4.  Payment  by  Secretary  of  Treasury,  enforceable,  through 

injunction  and  receiver,  where  duty  to  pay  ministerial  and 
party  equitably  entitled.  Mellon  v.  Iron  Co .  121 

5.  Secretary  of  Interior,  when  necessary  party, t  and  not 
joined,  bill  to  compel  subordinates  dismissed.  Webster  v. 

Fall . . . . .  507 

6.  Id.  Secretary  can  not  be  enjoined  when  United  States 

is  necessary  party  and  not  suable.  Morrison  v.  Work . 482 

7.  Taxation.  Administrative  remedy  must  be  exhausted. 

Got  ham  Mfg.  Co.  v.  Tax  Comm .  265- 

Boss,  etc.  v.  Tax  Comm . . .  271 

8.  Temporary  Injunction,  refusal  disturbed  only  in  clear 

case.  Chicago,  G.  W.  Ry.  v.  Kendall .  94 

9.  Enjoining  State  Court  Proceedings.  See  Woodmen  v. 

O’Neill . . . . .  292 

INSURANCE: 

Conflict  of  Laws.  Policy  delivered  to  insured  in  Tennessee, 
convertible  at  his  sole  option,  and  converted  in  Texas,  con¬ 
trolled  by  laws  of  Tennessee,  and  Texas  statute  imposing 
penaty  and  attorneys  fees  inapplicable.  Aetna  Life  Ins.  Co. 
v.  Dunken .  389 

INTEREST: 

1.  On  Unliquidated  Damages,  when  allowable,  Miller  v. 

Robertson . 243 

2.  Penalty.  Distinction  between,  and  interest.  United 

States  v.  Childs . ... .  304 
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3.  Recovery  from  United  States,  and  Fleet  Corporation 

in  admiralty.  United  States  v.  The  Thekla. . . 328 

4.  Id.  In  suit  for  property  seized  under  Trading  with 

Enemy  Act.  Miller  v.  Robertson . . .  243 

5.  Demand — attempted  service  of  summons,  equivalent  to, 
starts  interest.  Id. 

INTERNATIONAL  LAW.  See  Claims  9;  Trading  with  the 
Enemy  Act;  Treaties. 

INTERSTATE  COMMERCE  ACTS.  See  Boiler  Inspection 
Act;  Constitutional  Law,  III;  Limitations;  Safety  Ap¬ 
pliance  Acts;  Venue. 

I.  Sherman  Act 

1.  Interpretation  of  decree  under,  see  Terminal  Assn.  v. 

United  States . .  17 

II.  Clayton  Act 

2.  Contempt.  Jury  Trial,  in  proceeding  for  criminal  con¬ 
tempt  under  §  22,  Michaelson  v.  United  States . .  42 

3.  Id.  Secs.  21  and  22  contemplate  prosecution  for  criminal 
contempts  exclusively.  Id. 

4.  Id.  Employer  and  Employees,  under  §■  20,  include  rail¬ 
roads  and  strikers.  Id. 

III.  Carrier  and  Shipper 

5.  Carmack  Amendment.  Garnishment,  in  state  court  on 

cause  of  action  arising  in  another  state  against  foreign  cor¬ 
poration,  see  St.  Louis,  B.  &  M.  Ry.  v.  Taylor .  200 

6.  Switching  Discrimination.  Reciprocity  between  carriers 

in  use  of  tracks  within  a  zone  which  subjected  to  discrimina¬ 
tion  shippers  without  the  zone,  unlawful.  United  States  v. 
Pennsylvania  R.  R . .  191 

7.  Waiver  of  Tariff.  Rules  approved  by  Interstate  Cqm- 
merce  Commission  that  orders  for  cars  be  in  writing,  cannot 

be  waived.  Davis  v.  Henderson. .  92 

IV.  Powers  and  Proceedings  of  Commission 

8.  Rates.  Divisions.  Neither  reasonableness  nor  question  of 

division  of  rates  will  be  considered  before  application  to  Com¬ 
mission.  Terminal  Assn.  v.  United  States . 17 
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9.  Intrastate  Fares.  Electric  Roads.  Commission  may  in¬ 
crease  interurban  intrastate  fares  of  electric  railroad  which 
subject  interstate  commerce  to  unjust  discrimination, 
though  fixed  by  contract  with  municipalities.  United  States 

v.  Village  of  Hubbard....... .  474 

10.  Discrimination.  Carrier  cannot  create  undue  prejudice 
by  use  of  facilities  possessed,  nor  narrow  power  of  Com¬ 
mission  to  prevent  unjust  discrimination.  United  States  v. 


Pennsylvania  R.  R . . .  191 

11.  Preferring  Shipments.  Congress  may  delegate  power  to 
Commission  to  require  preference  in  order  of  coal  ship¬ 
ments.  Avent  v.  United  States . , . 127 


12.  Id.  Criminal  Sanction.  Violation  of  the  rules  may  be 
made  a  crime.  Id. 

13.  Tentative  Valuation,  by  Commission  is  ex  parte  ap¬ 

praisement  without  probative  effect.  Delaware  &  Hudson 
Co.  v.  United  States .  438 

14.  Id.  Carrier  may  protest  and  secure  Commission's  rul¬ 
ings  before  valuation  becomes  final.  Id. 

15.  Id.  Suit  to  annual  tentative  valuation  will  not  lie 
unless  Commission  has  wilfully  disregarded  the  law.  Id. 

JUDGES.  See  Bill  of  Exceptions. 

JUDGMENTS.  See  Jurisdiction. 

1.  After  Reversal.  Purchasers  Pending  Appeal,  of  corpor¬ 
ate  shares  in  suit  to  enforce  lien,  estopped  by  judgment,  in 
favor  of  lienor  and  confirming  his  purchase  of  shares  under 


the  judgment.  Mackenzie  v.  Engelhard  Co  . . .  131 

2.  Conclusiveness.  Right  distinctly  adjudged,  though  on  er¬ 
roneous  view  of  law,  cannot  be  disputed  in  subsequent  action 
between  .same  parties.  United  States  v.  Moser .  236 


3.  Id.  Determination  of  status  of  individual  as  naval  offi¬ 
cer,  in  suit  for  pay  installment,  conclusive  against  Govern¬ 
ment  in  suit  for  another  installment.  Id. 

4.  Construction  of  Decree,  in  contempt  proceedings,  see 


Terminal  Assn.  v.  United  States. .  17 

5.  Findings,  of  Commissioner  to  Five  Civilized  Tribes,  con¬ 
clusive  only  on  direct  issues.  Norton  v.  Lamey .  511 
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6.  Contempt.  Proceedings  to  enforce  rights  under  decree 
are  civil,  and  not  criminal.  Terminal  Asm.  v.  United 


States .  17 

MichaelsoYi  v.  United  States . . .  42 

7.  Review.  Finality.  Denial  of  writ  of  prohibition  by  state 

supreme  court,  a  final  judgment  reviewable  by  certiorari, 
not  error.  St.  Louis  B.  &  M.  Ry.  v.  Taylor .  200 

8.  Stare  Decisis.  Questions  which  lurk  in  the  record,  neither 

ruled  upon  nor  brought  to  the  attention  of  the  court,  are 
not  to  be  considered  as  having  been  so  decided  as  to  con¬ 
stitute  precedents.  Webster  v.  Fall. .  507 

9.  Mistaken  Decree.  Power  of  court  to  correct  without  re¬ 
hearing.  Twin  Falls  Co.  v.  Caldwell .  85 


JURISDICTION: 

I.  Generally,  p.  720. 

II.  Jurisdiction  of  Federal  Courts  Generally,  p.  720. 

III.  Jurisdiction  of  this  Court: 

(1)  In  General,  p.  720. 

(2)  Over  Circuit  Court  of  Appeals,  p.  721. 

(3)  Over  District  Court,  p.  721. 

(4)  Over  Territorial  Courts,  p.  722. 

(5)  Over  State  Courts,  p.  722. 

IV.  Jurisdiction  of  Circuit  Court  of  Appeals,  p.  722. 

V.  Jurisdiction  of  District  Court,  p.  723. 

VI.  Jurisdiction  of  Court  of  Claims,  p.  724. 

VII.  Jurisdiction  of  State  Courts,  p.  724. 

VIII.  Jurisdiction  of  Courts  of  District  of  Columbia,  p.  724. 

See  Admiralty;  Amendment;  Attachment;  Attorney  Gen¬ 
eral;  Bankruptcy  Act;  Bill  of  Exceptions;  Contempt; 
Constitutional  Law;  Costs;  Damages;  Habeas  Corpus; 
Garnishment;  Injunction;  Interest;  Interstate  Commerce 
Acts;  Judgments;  Jury;  Parties;  Procedure;  Receiver; 
Summons;  United  States;  War  Risk  Insurance  Act; 
Venue. 

Certiorari.  See  III,  (1),  3,  4;  (5),  3,  10,  infra: 

Enjoining  State  Court  proceedings.  See  V,  8  infra. 
Federal  and  local  questions.  See  III,  (4),  1;  (5),  4-9;  V,  9, 
10,  infra. 

Finality  of  judgment,  for  purposes  of  review.  See  III,  (5), 
10,  infra. 
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Mandate.  See  III,  (3),  6;  V,  3,  infra. 

Prohibition,  finality  of  judgment.  See  III,  (5),  10,  infra. 
Transfer  of  causes.  See  III,  (2),  3,  infra. 

Rules.  New  rules  of  the  Court  promulgated  June  8,  1925, 
p.  643. 

I.  Generally. 

1.  Bill  of  Exceptions,  settled  after  death  of  trial  judge. 

Wan  v.  United  States . . . .  1 

2.  Choice  of  Courts.  When  federal  and  state  courts  have 

concurrent  jurisdiction,  plaintiff  choosing  state  court  en¬ 
titled  to  remedial  advantages  inhering  in  the  forum.  St. 
Louis,  B.  &  M.  Ry.  v.  Taylor . . * .  200 

3.  Id.  Both  courts  have  jurisdiction  where  Congress  creates 
right  of  action  without  prescribing  remedy.  Id. 

II.  Jurisdiction  of  Federal  Courts  Generally. 

1.  Contempt.  Power  to  punish  inherent  but  subject  to 

regulation  by  Congress  in  cases  of  criminal  contempt. 
Michaelson  v.  United  States .  42 

2.  Over  Executive  Officials.  Courts  have  no  power  over 
executive  officials  in  controversies  as  to  which  United  States 
is  necessary  party,  and  has  not  consented  to  be  sued. 


Morrison  v.  Work .  481 

3.  Suit  to  Enjoin  State  Tax.  Administrative  remedy  must 

first  be  exhausted.  Gorham  Mfg.  Co.  v.  Tax  Comm .  265 

Bass,  etc.  v.  Tax  Comm .  271 

4.  Counterclaim  Against  United  States.  No  right  of  in 

absence  of  statutory  authority.  Nassau  Smelting  Works  v. 
United  States . 101 

5.  Fixing  Railroad  Rates.  Not  judicial  function.  Terminal 

Assn.  v.  United  States .  17 


III.  Jurisdiction  of  this  Court. 

(1)  In  General.  . 

1.  Amendment,  power  to  allow,  in  bill,  to  show  jurisdic¬ 


tional  facts.  Norton  v.  Lamey .  511 

2.  Appeal  or  Error.  Practical  distinction  between  done 
away  by  statute.  Farmers  Bank  v.  Wilkinson . .  503 
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3.  Certiorari.  Dismissed,  when  case  argued  or  federal  ques¬ 
tion  relied  on  below,  is  not  the  one  presented  in  petition 

for  writ.  Davis  v.  Currie . . . • .  182 

Missouri  Pac.  R.  Co.  v.  Hanna . .  184 

4.  Id.  Petition  for  writ  must  give  adequate  information  of 

record  and  facts.  Erie  R.  R.  v.  KirkendaU . . .  185 

(2)  Over  Circuit  Court  of  Appeals. 

1.  Certifications.  Certificate  from  the  Circuit  Court  of  Ap¬ 

peals  should  submit  definite  questions  and  not  send  up  whole 
case.  Biddle  v.  Luvisch .  173 

2.  Disposition  of  Appeal,  when  question  of  fact  not  deter¬ 
mined  by  either  court  below.  Gerdes  v.  Lustgarten _ ...  321 

3.  Frivolous  Appeal;  Transfer.  Where  constitutional 

grounds  frivolous,  appeal  transferred  for  decision  of  other 
questions.  Avent  v.  United  States .  127 

(3)  Over  District  Court. 

• 

1.  Criminal  Appeals  Act.  No  writ  of  error  where  verdict 

directed  by  court.  United  States  v.  Weissman .  377 

2.  Error  or  Appeal.  Criminal  Contempt.  Order  properly 

reviewable  by  error.  Farmers  Bank  v.  Wilkinson .  503 

See  III,  (1),  2,  supra. 

3.  Jurisdictional  Appeal.  Decision  rejecting  counterclaims 

as  not  within  jurisdiction  conferred  by  federal  statute,  re- 
viewable  here,  directly,  under  Jud.  Code,  §  238.  Nassau 
Smelting  Works  v.  United  States . . .  101 

4.  Id.  Decree  of  District  Court  dismissing  bill  for  want  of 

jurisdiction  appealable  directly  under  §  238  Jud.  Code. 
Woodmen  v.  O’Neill .  292 

5.  Action  for  Compensation,  under  Jud.  Code.  §  24, — judg¬ 

ment  reviewable  by  this  Court  directly,  and  not  by  Circuit 
Court  of  Appeals.  Campbell  v.  United  States . 368 

6.  Order  Enforcing  Mandate  of  affirmance  from  Circuit 

Court  of  Appeals  and  punishing  contempt  for  disobeying,  no 
basis  for  -  reopening  here  the  validity  and  merits  of  the 
judgment  so  affirmed.  Farmers  Bank  v.  Wilkinson .  503 

7.  War  Risk  Insurance  Claim.  Judgment  of  District  Court 
reviewable  by  Circuit  Court  of  Appeals,  and  ■  not  on  direct 
writ  of  error  from  this  Court.  Crouch  v.  United  States. . .  180 
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(4)  Over  Territorial  Courts.  ■ 

Local  Law.  Special  deference  paid  decisions  of  Supreme 
Court  of  Porto  Rico  turning  upon  local  statutes  and  tradi¬ 


tions  of  the  Island.  Fernandez  &  Bros.  v.  Ojeda .  144 

(5)  Over  State  Courts. 

1.  See  St.  Louis  B.  &  M.  Ry.  Taylor. . . 200 

2.  Assignment  of  Error — cannot  embrace  objection  to  state 

tax  not  made  to  state  taxing  officers  or  state  courts.  Bass 
etc.  v.  Tax  Comm . 271 


3.  Error  or  Certiorari.  Judgment  of  state  court  rendered 
against  interstate  carrier  when  under  federal  control,  through 
failure  to  give  effect  to  a  rule  in  its  tariff,  is  reviewable  by 
certiorari  and  not  by  writ  of  error.  Davis  v.  Henderson. . .  92 

4.  Federal  Question.  Decision  of  state  court  that  Director 

General  of  Railroads  waived  right  to  object  to  venue,  does 
not  bind  this  Court.  Davis  v.  O’Hara . .  314 

5.  Id.  Law  of  Case.  State  court’s  decision  that  ruling  on 
former  appeal  became  binding  on  second  does  not  affect 
power  of  this  Court  to  examine  federal  question.  Id. 

6.  Federal  Question.  Refusal  of  state  court  to  consider  case 


involving  federal  right  because  case  had  become  moot,  is 
reviewable  here.  Love  v.  Griffith .  32 

7.  Finding  of  Fact.  When  not  reviewable  though  federal 

right  dependent  on  it,  Aetna  Life  Ins.  Co.  v.  Dunken . 389 

8.  Local  Rules  of  Procedure,  not  binding  on  this  Court  when 

destructive  of  federal  right.  Love  v.  Griffith .  32 

9.  Local  Question.  Whether  garnishment  of  future  wages  is 
against  public  policy,  is  not  federal  question.  Endicott  Co. 

v.  Encyclopedia  Press . . . . 285 

10.  Final  Judgment.  Certiorari.  Denial  of  writ  of  prohi¬ 
bition  by  State  Supreme  Court,  a  final  judgment  reviewable 

by  certiorari,  not  error.  St.  Louis,  etc.,  Ry.  v.  Taylor . 200 


IV.  Jurisdiction  of  Circuit  Court  of  Appeals.  See  m,  (2), 

(3),  supra;  V,  3,  infra. 

1.  Certificate — from  Circuit  Court  of  Appeals  should  sub¬ 
mit  definite  questions  and  not  send  up  whole  case.  Biddle 
v.  Luvisch. . . . .  173 
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2.  Law  Case  without  Jury.  Finding  of  facts  by  District^*86 
Court  not  reviewable  in  Circuit  Court  of  Appeals  for  failure 

of  evidence.  Law  v.  United  States .  494 

3.  Mistaken  Decree.  Power  to  correct  at  same  term  without 


granting  rehearing.  Twin  Falls  Co.  v,  Caldwell .  85 

V.  Jurisdiction  of  the  District  Court.  See  Admiralty.;  Bank¬ 
ruptcy  Act. 

1.  Admiralty.  No  jurisdiction  of  libel  in  rem  for  damages 

caused  by  colliding  with  spur  dike.  The  Panoil . 433 

2.  Id.  Personal  Injuries.  Action  for  injuries  suffered  while 

repairing  vessel  in  dock  on  navigable  waters,  is  within 
jurisdiction.  Gonsalves  v.  Morse  Dry  Dock  Co .  171 

3.  After  Mandate  of  Affirmance.  District  Court  can  not  re¬ 
open  merits.  Farmers  Nat.  Bank  v.  Wilkinson .  503 

4.  Amendments,  power  to  allow,  in  bill,  to  show  jurisdic¬ 
tional  facts.  Norton  v.  Lamey .  511 

5.  Amount  Involved.  In  suit  against  several  defendants  to 
enjoin  prosecution  of  distinct  claims  originated  in  pursuance 

of  conspiracy.  Woodmen  v.  O’Neill . .  292 

6.  Contempt.  Jury  Trial.  Right  to,  under  Clayton  Act. 

Michaelson  v.  United  States . . .  42 

7.  Counterclaims  Against  Government  cannot  be  entertained 

without  statutory  authority.  Nassau  Smelting  Works  v. 
United  States . . . . . .  101 

8.  Enjoining  State  Court  Proceedings.  Question  whether 

prohibited  by  Jud.  Code  §  265,  one  of  merits  and  not  of 
jurisdiction.  Woodmen  v.  O’Neill . .  292 

9.  Federal  Question.  When  right  depends  upon  construc¬ 

tion  of  an  act  of  Congress,  the  case  arises  under  a  law  of  the 
United  States.  Norton  v.  Lamey .  511 

10.  Federal  and  State  Questions.  Former  need  not  be  de¬ 
cided  when  same  relief  afforded  by  state  laws.  Chicago 

G.  W.  Ry.  v.  Kendall .  94 

11.  Jurisdictional  Question.  Whether  District  Court,  having 
jurisdiction  under  jud.  Code,  Sec.  24,  of  an  action  brought 
by  the  United  States  has  power  to  entertain  counterclaims 
by  the  defendant  against  the  Government,  involves  the 
jurisdiction  of  the  court  as  a  federal  court.  Nassau  Smelt¬ 


ing  Works  v.  United  States . . . .  101 
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JURISDICTION— Continued.  page. 

12.  Lever  Act.  Exclusive  jurisdiction  under  §  10.  Bedding 

Co.  v.  United  States .  491 

13.  Order  of  Interstate  Commerce  Commission.  Tentative 

valuation  of  railroad  property,  not  subject  to  annulment. 
Delaware  &  Hudson  Co.  v.  United  States . 438 


14.  Pleading.  Jurisdiction.  An  averment  that  plaintiff  went 

into  possession  by  authority  of  treaties  with  Creek  Indians 
and  laws  of  Congress  dealing  with  lands  of  Creek  Nation, 
is  insufficient.  Norton  v.  Lamey . 

15.  War  Risk  Act.  Jurisdiction  of  District  Court  under, 

to  be  exercised  in  accordance  with  usual  procedure  of  that 
court  in  actions  at  law  for  money  compensation.  Law  v. 
United  States . 


VI.  Jurisdiction  of  Court  of  Claims.  See  Claims. 

1.  Conclusive  Effect  of  Judgment,  on  right  of  officer  to 
receive  pay.  United  States  v.  Moser . 

3.  Tucker,  Dent  and  Lever  Acts,  case  held  not  within 
jurisdiction  under.  Bedding  Co.  v.  United  States... . 


VII.  Jurisdiction  of  State  Courts.  See  III,  (5),  supra. 

1.  Attachment.  Federal  right  enforceable  through  state 

procedure  by  attachment.  St.  Louis,  B.  &  M.  Ry.  v. 
Taylor .  200 

2.  Garnishment.  Federal  cause  of  action  enforceable  against 
corporation  in  foreign  state  through  suit  not  maintainable 
there  in  federal  court  for  want  of  personal  service.  Id. 

3.  Maritime  Torts.  Local  statute  inapplicable  in  determin¬ 
ing  employer’s  negligence.  Robins  Dry  Dock  Co.  v.  Dahl. .  449 


VTTT  Jurisdiction  of  Courts  of  District  of  Columbia. 

1.  Over  Executive  Officials — Mandatory  injunction  not 

allowable  to  control  disposition  of  property  held  in  trust 
for  Indians,  United  States  being  necessary  party  and  not 
suable.  Morrison  v.  Work. . 481 

2.  Payment  by  Secretary  of  Treasury — enforceable  through 
injunction  and  receiver,  where  party  equitably  entitled 
and  duty  to  pay  ministerial.  Mellon  v.  Orinoco  Iron  Co...  121 
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JURY.  See  Jurisdiction  IV,  2;  Interstate  Commerce  Acts^*6 
II;  Evidence;  Verdict. 

1.  Confempt.  Accused  entitled  to  jury  in  proceeding  for 


criming!  contempt  under  §  22,  Clayton  Act  . 

Michaelson  v.  United  States .  42 

2.  State  Court.  Right  to  jury  in,  determined  by  local  law, 
Southern  Ry.  Co.  v.  Durham . • .  178 

LACHES.  .See  Claims,  10. 


LEASE.  See  Eminent  Domain. 

Oil  Wells.  Occupation  Tax.  Payment,  as  between  lessor 
and  lessee.  Oklahoma  v.  Texas .  298 

LEVER  ACT.  See  Claims;  Jurisdiction  V,  12;  VI. 

LIEN.  See  Waters  and  Water  Rights. 

LIMITATIONS.  See  Soldiers  and  Sailors  Relief  Act;  Porto 
Rico. 

Carriers.  Transportation  Act.  Suspension  of  limitations 
pending  Federal  Control  does  not  apply  to  causes  barred 
before  passage  of  Transportation  Act.  F idler ton-Krueger 


Co.  v.  Northern  Pacific  Ry .  435 

MANDAMUS.  See  Injunction. 

Payment  to  Indian,  may  be  required  by  mandamus  of  Sec¬ 
retary  of  Interior.  Work  v.  Lynn. . . . . . . -. .  161 

MANDATE.  See  Jurisdiction,  III,  (3),  6;  V,  3. 


MOTOR  VEHICLES.  See  Constitutional  Law,  III,  1;  IX,  7. 
MUNICIPALITY.  See  Constitutional  Law  III,  7. 

NAVAL  OFFICER. 

Determination  of  Status,  in  suit  for  pay  installment  is  con¬ 
clusive  against  Government  in  suit  for  another  installment. 
United  States  v.  Moser. . . . .  236 

NAVIGABLE  WATERS.  See  Admiralty;  Waters. 

NEGLIGENCE.  See  Carriers. 

1.  Boiler  Explosion.  Carrier  liable  under  Boiler  Inspection 
and  Employers’  Liability  Acts.  Baltimore  &  Ohio  R.  Co.  v. 
Groeger..... .  521 
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NEGLIGENCE— Continued.  : 

2.  Death.  No  action  for  at  common  or  Roman  law.  Pan¬ 


ama  R.  R.  v.  Rock .  209 

NOTICE.  See  Criminal  Law,  9;  Garnishment. 

Of  tax  assessment.  See  House  v.  Road  District .  175 

OFFICERS.  See  Claims;  Injunction;  Mandamus. 

OIL  AND  GAS.  See  Oklahoma  v.  Texas .  298,303 

OKLAHOMA: 


Boundary.  Report  of  Commissioners.  Oklahoma  v.  Texas. .  546 

PANAMA,  See  Canal  Zone. 

PARTIES: 

1.  Necessary.  Secretary  of  Interior.  In  suit  to  compel  pay¬ 
ments  to  Osage  Indian:  W ebster  v.  Fall .  507 

2.  Dismissal,  for  want  of  necessary  party,  should  be  on  that 
ground,  and  not  on  merits.  Id. 

'  3.  Necessary  Parties.  All  water-right  contract  holders  held 
such  in  suit  to  foreclose  lien  for  failure  to  make  payments,  in 
Carey  Act  irrigation  project.  Commonwealth  Trust  Co.  v. 


Smith. . . . .  152 

4.  Id.  Merits  not  open  on  appeal  from  decree  dismissing 
bill  for  want  of  necessary  parties.  Id. 

5.  United  States,  when  necessary  party,  executive  officer  can¬ 
not  be  sued  for  injunction.  Morrison  v.  Work . 481 

6.  Id.  Not  bound  by  decree  quieting  title  to  Indian  land  to 

which  it  was  not  a  party.  Sunderland  v.  United  States - 227 


PATENTS  FOR  INVENTIONS: 

1.  Assignment.  Estoppel.  Assignment  by  deed  estops  as¬ 

signor  from  denying  novelty  and  utility  though  he  may 
qualify  claims  by  proving  state  of  the  art.  Westinghouse 
Co.  v.  Formica  Co .  342 

2.  Id.  How  far  estoppel  applicable  to  claims  added  by 
assignee.  Id. 

PAY.  'See  Claims,  2,  3. 

PENALTY: 

Distinction  between  and  interest.  United  States  v.  Childs. .  304 
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PERSONAL  INJURIES.  See  Admiralty;  Carriers.  _ 

Page. 

PIPE  LINE  COMPANY: 

Taxation  of,  see  Ozark  Pipe  Line  v.  Monier .  555 

PLEADING-.  See  Claims,  11. 

Amendments.  Allowed  after  reversal,  while  court  has  control 
of  record,  and  allowed  in  this  Court.  Norton  v.  Lamey. . .  511 

PORTO  RICO.  See  Jurisdiction  III,  (4). 

Prescription.  A  sale  of  minors’  land  by  testamentary  tutor 
under  order  of  court  having  jurisdiction  over  minor  and  , 
tutor  held  a  “  just  ”  or  “  proper  ”  title  within  the  ten-year 
prescription  law  notwithstanding  formal  defects.  Fernandez 
v.  Ojeda . . . .  145 

PROCEDURE  OF  THIS  COURT.  See  Jurisdiction. 

Rules.  New  rules  of  the  Court  promulgated  June  8,  1925, 
see  p.  643. 

For  other  matters  appertaining  to  procedure,  see :  Admiralty ; 
Aliens;  Amendment;  Appeal;  Appearance;  Attachment; 
Attorney  General;  Bankruptcy  Act;  Bill  of  Exceptions; 
Claims;  Confessions;  Constitutional  Law,  I;  Contempt; 
Costs;  Counterclaims;  Damages;  Estoppel;  Evidence;  Gar¬ 
nishment;  Habeas  Corpus;  Injunction;  Interest;  Interstate 
Commerce  Acts;  Judgments;  Jury;  Limitations;  Man¬ 
damus;  Notice;  Parties;  Patents;  Pleading;  Receiver; 
Soldiers’  Relief  Act  (Stay  of  Proceedings) ;  Summons; 
Supersedeas;  Trial;  Trusts;  United  States;  Venue;  Ver¬ 
dict;  War  Risk  Insurance  Act. 

I.  Original  Cases. 

1.  Boundary  Survey.  Report  received  and  time  for  excep¬ 


tions  limited.  Oklahoma  v.  Texas .  546 

2.  Receivership.  Payment  of  Texas  occupation  tax  from 

proceeds  of  oil  wells,  Id . ,. . . 21)8,303 

_  -  t  r 

3.  Id.  Like  claim  of;  State  barred  by  laches.  Id. 

4.  Id.  Release  of  certain  laiids.  Id . . . .  583 

.r  ’  • 

II.  Appellate  Cases. 

1.  Appeal  or  Error.  Practical  distinction  between  done 
away  by  statute.  Farmers  Nat.  Bank  v.  Wilkinson .  503 
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PROCEDURE  OF  THIS  COURT— Continued.  Pag< 

2.  Id.  Contempt  Order,  more  properly  reviewable  by 
error.  Id. 

3.  Allowing  Appeals.  Authority  of  Justice  of  this  Court  to 

allow  appeals  and  grant  supersedeas  does  not  depend  upon 
and  is  not  limited  by  Rule  36,  or  any  other  rule  of  the 
Court.  It  includes  appeals  under  Expedition  Act.  Termi¬ 
nal  Assn.  v.  United  States. . . . .  1' 


4.  Certificates,  from  Circuit  Court  of  Appeals  should  sub¬ 
mit  definite  questions  and  not  send  up  whole  case.  Biddle 

v.  Luvisch  .  173 

5.  Final  Judgment.  Certiorari.  Denial  of  writ  of  prohi¬ 
bition  by  state  supreme  court  is  a  final  judgment  review- 
able  in  this  Court  by  certiorari,  not  error.  St.  Louis  B.  & 

M.  Ry.  v.  Taylor . 201 

6.  Id.  Frivolous  Appeal.  Transfer.  Where  constitutional 

grounds  for  appeal  frivolous,  but  other  questions  urged, 
ease  transferred  to  Circuit  Court  of  Appeals.  Avent  v. 
United  States  . .  127 

7.  Frivolous  Appeal.  Contempt  Order,  enforcing  mandate 
of  affirmance  from  Circuit  Court  of  Appeals,  whose  judg¬ 
ment  this  Court  has  declined  to  review  by  certiorari,  no 
basis  for  writ  of  error  here  to  reopen  merits  and  validity 


of  judgment.  Farmers  Nat.  Bank  v.  Wilkinson. . . . 503 

8.  Appellant’s  Status,  in  suit  to  enjoin  state  tax,  dependent 
on  exhaustion  of  his  administrative  remedies.  Gorham  Mfg. 

Co.  v.  Tax  Comm . . . . .  265 

Bass,  etc.,  v.  Tax  Comm . . . . . .  271 

9.  Change  of  Position.  Party  cannot  urge  a  different  claim 

here  than  asserted  below.  Nassau  Smelting  Works  v.  United 
States . .  101 

10.  Cross  Appeal — when  necessary  to  support  appellee’s 

contention,  see  Terminal  R.  R.  Assn.  v.  United  States .  17 

11.  Certiorari.  Dismissed,  when  case  argued  or  federal 

question  relied  on  below,  is  not  the  one  presented  in  peti¬ 
tion  for  writ.  Davis  v.  Currie .  182 


12.  Federal  Question.  Ruling  of  state  court  on  federal  ques¬ 
tion  not  binding  on  this  court  upon  review.  Davis  v. 
O’Hara . .  •  • —  • 
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PROCEDURE  OF  THIS  COURT— Continued. 

Page. 

13.  Federal  Question.  Moot  Case.  Decision  of  state  court 
that  case  on  appeal  had  become  moot  not  binding  on  this 
Court,  but  accepted  when  consistent  with  constitutional 

rights.  Love  v.  Griffith .  32 

MiUer  v.  Robertson . 243 

Norton  v.  Larneii .  511 

14.  Federal  and  State  Questions.  When  same  relief  may  be 

afforded  by  federal  or  state  laws,  case  may  be  determined 
without  deciding  federal  question.  Chicago  G.  W.  Ry.  v. 
Kendall . .  94 

15.  Concurrent  Findings,  accepted  here  if  not  clearly  wrong. 

Turin  Falls  Co.  v.  Caldwell . . . . .  85 

16.  Findings.  Exceptions.  Denial  of  motion  for  special  find¬ 

ings  cannot  be  complained  of  if  not  excepted  to.  Law  v. 
United  States . . . • .  494 

17.  Finding  of  State  Court.  When  not  reviewed,  though 

federal  right  dependent  on  it.  Aetna  Life  Ins.  Co.  v. 
Dunken . 389 

18.  Defect  of  Parties.  Dismissal  on  that  ground  and  not  on 

merits.  Wester  v.  Fall .  507 

19.  Id.  Merits  not  Open,  on  appeal  from  dismissal  for  de¬ 
fect  of  parties.  Commonwealth  Trust  Co.  v.  Smith . .  152 

20.  Undetermined  Facts,  on  appeal  from  Circuit  Court  of 

Appeals  determinable  by  this  Court  or  by  remand  to  either 
court  below.  Gerdes  v.  Lustgarten .  321 

21.  Continuance,  of  appeal  from  order  refusing  temporary 

injunction  of  state  tax  leaving  restraining  order  in  force, 
refused.  Chicago  G.  W.  Ry.  v.  Kendall. . . . . .  94 

22.  Porto  Rican  Decisions,  special  deference  paid  to,  on  local 

matters.  Fernandez  v.  Ojeda . 14£ 

23.  State  Rules  of  Procedure,  not  binding  when  destructive 

of  federal  right.  Love  v.  Griffith .  32 

24.  Assignment  of  error — can  not  embrace  objection  to  state 
tax  not  made  to  state  taxing  authority  dr  courts.  Bass 

v.  Tax  Comm .  27*- 

PROHIBITION.  See  Jurisdiction,  III,  (5),  10. 

PUBLIC  SALES.  See  Claims,  12. 

19458°— 25 - 50 
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QUIETING  TITLE. 

Parties.  See  Indians,  3. 

RAILROADS.  See  Carriers;  Boiler  Inspection  Act;  Inter¬ 
state  Commerce  Acts;  Safety  Appliance  Acts;  Taxation. 

RECEIVER. 

1.  To  collect  payment  from  Secretary  of  Treasury.  See 


Mellon  v.  Orinoco  Iron  Co . . . . .  121 

2.  State  Occupation  Tax,  ^hen  allowable  by  receiver  ap¬ 
pointed  by  this  Court,  out  of  funds  derived  from  operation 

of  private  oil  wells.  Oklahoma  v.  Texas . . 298 

3.  Laches  in  Presenting  Claim.  Id. 


RESCISSION.  See  Contracts,  9;  Claims,  12. 

RULES.  New  Rules  of  the  Court  promulgated  June  8,  1925, 
p.  643. 

SAFETY  APPLIANCE  ACTS. 

Grab  Irons,  requirement  of  on  roofs  of  cars,  inapplicable  to 
locomotive  tenders.  Davis  v.  Manry . 401 

SECRETARY  OF  INTERIOR.  See  Mandamus;  Indians;  In- 
N  junction,  1. 

Power  to  Impose  Conditions,  on  investment  of  Indian  funds 
implied  from  power  to  withhold  consent  to  investment. 
Sunderland  v.  United  States .  226 

SECRETARY  OF  LABOR.  See  Aliens. 

SECRETARY  OF  STATE.  See  Claims,  9. 

SECRETARY  OF  TREASURY.  See  Claims,  9. 

SHARES. 

Liability  of  corporation  for  unauthorized  transfer.  Macken¬ 
zie  v.  Englehard  Co .  131 

v 

SHERMAN  ACT.  See  Interstate  Commerce  Acts,  I. 


SEIZURES.  See  Trading  with  the  Enemy  Act. 
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SOLIDIERS’  AND  SAILORS’  RELIEF  ACT. 

1.  Stay  of  Proceedings.  Subsections  2  and  3  to  be  construed 

with  §  101  (2)  and  do  not  include  proceedings  taken  prior 

to  its  passage.  Ebert  v.  Poston . . .  548 

*■ 

2.  Id,  Sep.  205  does  not  apply  to  statutory  right  to  redeem 
real  estate.  Id. 

STATUTES.  See  Canal  Zone;  Porto  Rico. 

Consult  titles  indicative  of  subject  matter,  and  table  at  begin¬ 
ning  of  volume. 

1.  Judicial  Function — limited  to  ascertaining  intention  of 

legislature  expressed.  Ebert  v.  Poston . . .  548 

2.  Retrospective  Construction — not  allowed  unless  express 
language  or  necessary  implication  requires.  Fullerton  Co. 

v.  Northern  Pac.  Ry . . . 435 

3.  Proviso.  Although  sometimes  used  to  introduce  independ¬ 

ent  legislation,  presumptively  applies  only  to  provision  to 
which  attached.  United  States  v.  Morrow. . .  531 

4.  Id.  Proviso  may  be  examined  in  light  of  prior  legislation, 

the  condition  it  was  evidently  intended  to  correct,  and  its 
legislative  history.  Id.  .  ' 

5.  Latent  Ambiguity,  in  record  of  commission,  resolved  by 

parol  evidence.  Norton  v.  Lamey . .  511 

STAY  OF  PROCEEDINGS.  See  Soldiers’  &  Sailors’  Relief 
Act. 

STOCK. 

Liability  of  corporation  for  unauthorized  transfer.  .Macken¬ 
zie  v.  Engelhard  Co . . . . .  131 

STRIKES.  See  Interstate  Commerce  Acts,  II. 

SUMMONS. 

1.  Motion  to  Quash  Service — allegations  in  support  of,  need 

not  be  proved  if  not  denied.  Davis  v.  O’Hara .  314 

2.  Id.  Special  Appearance.  In  Nebraska,  objection  to  juris¬ 
diction  over  person  not  waived  by  adding  unfounded  objec¬ 
tion  to  jurisdiction  over  subject-matter.  Id. 

SUPERSEDEAS. 

When  not  necessary  to  protect  party  against  transfers,  pend¬ 
ing  appeal,  of  corporate  shares  on  which  he  claims  lien. 
Mackenzie  v.  Engelhard  Co . . .  131 
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TAXATION.  Page. 

1.  Federal  Income  Tax.  Interest  at  1%  per  month  (Act  of 

1916)  not  a  penalty,  and  may  be  allowed  as  claim  against 
bankrupt  consistently  with  Bankruptcy  Act,  §  57-j.  United 
States  v.  Childs . ....". .  304 

2.  Id.  Corporations.  Congress  has  power  to  tax  domestic, 

and  to  exempt  foreign,  corporations  from  tax  on  net  income 
from  property  bought  here  and  sold  abroad.  National  Paper 
Co.  v.  Bowers . . . 373 

3.  Id.  Exports.  Tax  on  net  income  from  exports  consti¬ 
tutional.  Id. 

4.  Franchise  Tax.  Foreign  Corporations.  Tax  for  privilege 

of  doing  business  in  State,  measured  by  allocated  income  of 
previous  year  is  valid.  Bass  Co.  v.  Tax  Comm . —  271 

5.  Id.  Interstate  Commerce.  A  State  may  tax  right  to  do 
business  therein,  in  proportion  to  capital  and  surplus  em¬ 
ployed  in  State,  but  cannot  tax  a  foreign  corporation  doing 
exclusively  interstate  business.  Ozark  Pipe  Line  v.  Monier.  r  555 

6.  Special  Road  Assessment.  Notice.  See  House  v.  Road 


Imp.  Dist . . . . . . . 175 

7.  Id.  Lands  Benefited.  Id. 

8.  Id.  Abandoned  Project.  State  may  defray  expense  of 

inquiry  by  assessing  the  lands.  Missouri  Pac.  Ry.  v.  Road 
District . .' . .  187 

9.  Id.  Prospective  Benefits.  Road  assessment  against  rail¬ 

road;  consideration  of  resulting  traffic  in  estimating  bene¬ 
fits.  Kansas  City  Ry.  v.  Road  District .  379 

10.  Intentional  Discrimination,  in  assessment  is  ground  for 

injunction.  Chicago  G.  W.  Ry.  v.  Kendall .  94 

11.  Id.  How  Enjoined.  The  fact  that  discriminating  tax  is 
imposed  directly  by  a  state  board  which  deals  with  other 


taxes  only  as  a  tribunal  equalizing  assessments  between 
counties  does  not  prevent  equitable  relief.  Chicago  G.  W 
Ry.  v.  Kendall .  94 

12.  Injunction.  Administrative  remedy  must  be  first  ex¬ 
hausted.  Gorham  Mfg.  Co.  v.  Tax  Comm. .  . .  265 

13.  Occupation  Tax.  Federal  Receiver.  Oil  Wells.  Re¬ 

ceiver  appointed  by  this  Court  not  subject  to  State  occupa¬ 
tion  tax,  but  funds  may  be  used  to  pay  tax  for  private 
beneficiaries.  Oklahoma  v.  Texas . . .  298,303 

14.  Id.  As  between  owners  and  lessees  of  wells,  taxes  are 
charged  against  lessees.  Id. 
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TEMPORARY  INJUNCTION.  See  Injunction. 

nr  Page. 

Refusal  of,  disturbed  only  in  clear  case.  Chicago  G.  W.  Ry. 
v.  Kendall .  94 

TEXAS: 

Boundary  Report  of  Commissioners.  Oklahoma  v.  Texas. .  546 

TRADING  WITH  ENEMY  ACT: 

Unlawful  Seizures.  Under  §  7,  a  corporation,  merely  because 
of  enemy  stockholding  interests  therein,  is  not  enemy,  and 
may  recover  property  unlawfully  seized.  Behn  Meyer  v. 


Miller . . . .  457 

2.  Liberally  Construed.  Miller  v.  Robertson .  243 

3.  Meaning  of  “  Debt.”  See  Id. 

4.  Interest  allowable  under.  Id. 


TRANSPORTATION  ACT.  See  Interstate  Commerce  Acts 

13,  15. 

TREATIES: 

Great  Lakes  Treaty,  with  Great  Britain.  Power  of  United 
States  to  enforce  by  enjoining  excessive  diversions  from  Lake 
Michigan.  Sanitary  District  v.  United  States . 405 

TRIAL: 

Defense.  Second  Trial.  A  defense  well  pleaded  but  not 
urged  at  a  first  trial  may  be  insisted  on  at  a  second  trial. 
Davis  v.  O’Hara.* . 314 

TRUSTS  AND  TRUSTEES: 

Indian  Property,  held  in  trust  by  United  States — remedy  of 
cestuis  qui  trustent  for  alleged  breach  by  conduct  of  execu¬ 
tive  officers.  Morrison  v.  Work .  481 

TUCKER  ACT.  See  Claims. 

UNITED  STATES.  See  Conveyances;  Estoppel;  Indians. 

1.  As  Trustee  for  Indians,  necessary  party  to  suit  by  bene¬ 
ficiaries  against  Secretary  of  Interior.  Morrison  v.  Work..  481 

2.  Counterclaims  Against,  can  not  be  entertamed  without 

statutory  authority.  Nassau  Smelting  Works  v.  United 
States .  101 


734 


INDEX. 


UNITED  STATES— Continued.  Page_ 

3.  Director  General  of  Railroads.  Action  against  is  action 

against  United  States.  Davis  v.  O’Hara . ' .  314 

4.  Diversion  from  Great  Lakes  by  State.  Power  of  United 

States  to  enjoin,  under  Commerce  Clause  and  Treaty  with 
Great  Britain.  Sanitary  District  v.  United  States . .  405 

5.  Interest.  Payable  in  suits  under  Trading  with  Enemy 

Act,  see  Miller  v.  Robertson . . . . .  243 

6.  Liability ■  in  Admiralty,  fqr  damages,  interest  and  costs. 

United  States  v.  The  Thekla . .  328 

7.  War  Risk  Compensation.  United  States  not  suable  for. 

Crouch  v.  United  States... . . . .  180 


VENUE: 

In  actions  for  personal  injuries  against  Director  General 
of  Railroads.  Davis  v.  O’Hara. . . . . . . 314 

VERDICT.  See  Evidence. 

Effect  on  review  under  Criminal  Appeals  Act.  United 
States  v.  Weissman. . . . . . . -. .  377 

WAIVER: 

Of  Tariff  Rules.  See  Interstate  Commerce  Acts. 

WAR  CONTRACTS.  See  Claims. 

WAR  RISK  INSURANCE  ACT.  See  Jurisdiction. 

1.  Administration  of  Act.  Authority  of  Director  of  Veter¬ 
ans  Bureau  to  administer  it,  decide  questions  arising  and 
discontinue  compensation  erroneously  awarded.  Silberschein 

v.  United  States . ... .  221 

2.  Disability.  Must  have  been  caused  or  aggravated  in  line 
of  duty.  Id 

3.  Claim  for  Compensation.  Government  not  suable  for 
compensation  granted  but  later  terminated  by  Bureau  on 


ground  of  misconduct.  Crouch  v.  United  States . . .  180 

4.  Jurisdiction.  Suits  in  District  Courts  governed  by  pro¬ 
cedure  of  that  court  in  actions  at  law  for  money  compensa¬ 
tion.  Law  v.  United  States . . .  494 


INDEX. 
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WATERS.  See  Admiralty. 

Page. 

1.  Irrigation.  Assessments  jor  Maintenance  and  Operation. 

Powers  of  Idaho  State  Board  respecting.  See  Twin  Falls 
Co.  v.  Caldwell .  85 

2.  Carey  Act  Project.  Lien  jor  Cost  of  Water  Rights.  Ex¬ 

cessive  contracts  to  be  eliminated  before  land  deemed  re¬ 
claimed  or  subject  to  lien.  Commonwealth  Trust  Co.  v. 
Smith . ' . . . .  153 

3.  Id.  Foreclosure.  Parties.  All  contract  holders  must  be 
joined.  Id. 

4.  Navigable  Waters.  Diversions.  License.  Revocable 

licenses  granted  by  Secretary  of  War  under  act  of  1899,  con¬ 
cerning  quantity  of  water  to  be  taken  from  Lake  Michigan, 
no  justification  for  excessive  diversions.  Sanitary  District  v. 
United  States . . . . . . 405 

5.  Id.  Property  Rights.  Refusal  of  withdrawals  from  Lake 
Michigan  for  sanitation  of  Chicago,  did  not  infringe  its 
rights  or  those  of  states  bordering  on  the  Mississippi.  Id. 

6.  Id.  Power  of  United  States  to  enjoin  excessive  diversions, 
in  suit  by  Attorney  General.  Id. 

7.  Treaty,  with  Great  Britain,  concerning  Great  Lakes — 
power  of  United  States  to  enforce.  Id. 


WRITING. 

When  necessary  under  Rev.  Stats.  §  3744.  See  Claims, 
6,  13. 
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